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No.  1:    F.  Amedee  Bregt,  P.  J.;   John  M.  Patterson  and 

William  H.  Shoemaker,  JJ. 
No.  2:    NoRRis  S.  Barratt,  P.  J,;    Henry  N.  Wessel  and 

Joseph  P.  Rogers,  JJ. 
No.  3:  Charles  B.  McMichael,  P.  J.;  Willum  C.  Ferguson 

and  Howard  A.  Davis,  JJ. 
No  4:     Charles  Y.  Audenriep,  P.  J.;    William  Wilkins 

Care  and  Thomas  D.  Finletter,  JJ. 
No.  5 :  J.  Willis  Martin,  P.  J. ;  William  H.  Staake  and  John 

MONAHAN,  JJ. 

Orphans'  Cowrt, 
Morris  Dall£tt,  P.  J.;    Joseph  F.  Lamorelle,  Edward  A. 
Anderson,  Charles  Francis  Gummey  and  John  M.  Gest, 
JJ. 
2d — Lancaster  County. 

Court  of  Common  Pleas, 
Charles  I.  Landis,  P.  J. ;  Aaron  B.  Hassler,  J. 

Orphans'  Court, 
Eugene  G.  Smith,  P.  J. 
3d — Northampton  County. 

Russell  C.  Stewart,  P.  J. ;  Willum  M.  McKeen,  J. 
4th — Tioga  County. 

3LL,  P.  J. 
r. 

H  of  Common  Pleas, 

J.;   John  A.  Evans,  Marshall  Brown, 

,ANE,  Thomas  J.  Ford,  Joseph  M.  Swear- 
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JJ. 
6th— Erie  County. 
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Harrt  O.  Bechtel,  p.  J. ;  Charles  N.  Brumm  and  Biohabd 
H.  Koch,  JJ. 

Orphans'  Court. 

MacHbNRT  WlLHELlC,  P.  J. 

22d — ^Wayne  County. 

Alonzo  T.  Searle,  p.  J. 
23d— Berkfl  County. 

Court  of  Common  Pleas. 
QusTAV  A.  Enduch,  p.  J.;  Geo.  W.  Waonir,  J. 
Orphans'  Court. 

Harrt  D.  Sghaeffer,  P.  J. 
24th-^lair .  County. 

.  Thomas  J.  Baldrige,  P.  J. 
25th — Clinton  County,  Cameron  County  and  Elk  Comity. 

H^RRT  Alvan  Hall,  P.  J. 
26th — Columbia  County  and  Montour  County. 

Charles  C.  Evans,  P.  J. 
27th — Washington  County. 

JoHH  Add.  McIlvaine,  P.  J. ;  Bobert  W.  Irwin,  J. 
28th — Venango  County. 

George  S.  Criswell,  P.  J. 
29th — ^Lycoming  Coimty. 

Harvey  W.  Whitehead,  P.  J. 
30th— Crawford  County. 

Thomas  J.  Prather,  P.  J. 
3l8t — ^Lehigh  County. 

Clinton  A.  Groman,  P.  J. 
32d — ^Delaware  County. 

Isaac  Johnson,  P.  J. ;  Willum  B.  BroomalIi,  J* 
3Sd — Armstrong  County. 

J.  W.  King,  P.  J. 
34th — Susquehanna  County. 

Harland  a.  Denney,  P.  J. 
35th — Mercer  County. 

James  A.  McLaughry,  P.  J. 
36th — ^Beaver  County. . 

George  A.  Baldwin,  P.  J. 
37th— Warren  County  and  Forest  Oounly. 

Watson  D.  Hinckley,  P.  J. 
S8tb— Montgomery  Coimty. 

Court  of  Common  Pleas. 
Aaion  S.  Swartz,  p.  J.;  John  Faber  Millib,  J. 


Digitized  by  VjOOQ IC 


vui     JUDGES  OP  THE  COURTS  BELOW. 

Orpham*  Court. 

William  F.  Solly,  P.^J. 
39th— Franklin  County. 

W.  Rush  Qillan,  P.  J. 
40th — ^Indiana  County. 

J.  N.  Lanqham,  p.  J.  ' 

4l8t — Juniata  County  and  Perry  County. 

Willum  N.  Seibert,  P.  J. 
42d— Bradford  County. 

Willum  Maxwell,  P.  J. 
43d — ^Pike  County  and  Monroe  County. 

Charles  B.  Staples,  P.  J. 
44th — Wyoming  County  and  Sullivan  County* 

Charles  E.  Terry,  P.  J. 
.  45th — Lackawanna  County.  ^ 

Court  of  Common  Pleas, 

Hkkry  M.  Edwards,  P.  J.;  Edward  C.  Newoomb  and  Jambs 
J.  O'Neal,  J  J. 

Orphans'  Court. 

M.  F.  Sando,  p.  J. 
46th— Clearfield  County. 

Singleton  Bell.  P.  J. 
47th — Cambria  County. 
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Livingstone  v.  Boston  Insurance  Company, 
Appellant. 

Insurance — Fire  insurance  —  Insurable  interest  —  Ownership  — 
Husband  and  wife — Construction — Proofs  of  loss — Total  loss, 

1.  The  provisions  of  an  insurance  policy  are  construed  favorably 
to  the  insured;  where  he  has  an  insurable  interest  and  is  the  sub- 
stantial owner  of  the  property  so  that  the  entire  loss  falls  on  him, 
a  clause  of  the  policy  providing  that  the  policy  shall  be  void  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole  owner- 
ship, is  satisfied,  and  it  is  not  material  that  the  insured  may  not 
have  a  perfect  legal  title  to  the  insured  property. 

2.  A  deed  for  a  tract  of  land  having  a  building  thereon  named 
a  husband  and  wife  as  owners;  the  husband  left  the  jurisdiction 
and  abandoned  the  property,  and  the  wife  took  out  insurance  on  the 
house  and  a  piano  therein  owned  by  her,  describing  herself  as  un- 
conditional and  sole  owner  thereof.  In  an  action  op  the  policy 
for  loss  occasioned  by  the  destruction  of  the  house  and  piano  by 
fire,  it  appeared  that  plaintiff  with  her  own  money  had  purchased 
the  lot  and  erected  the  buildings  thereon  and  had  also  paid  for 
the  piano.  Defendant  contended  that  it  was  relieved  of  liability 
hy  reason  of  the  fact  that  the  lot  stood  in  the  name  of  the  husband 
and  wife  and  that  the  wife's  interest  had  not  been  correctly  stated 
in  the  policy.  The  wife  testified  although  contradicted  that  she 
made  full  disclosure  of  all  the  facts  to  the  agent  and  that  the  policy 
was  issued  in  her  name  by  his  advice.  Held,  the  requirements  of 
the  policy  that  the  interest  of  the  assured  must  be  truly  stated 
therein  and  that  the  interest  of  the  insured  must  be  unconditional 
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and  sole  ownership  were  satisfied,  and  a  verdict  for  the  plaintiff  was 
sustained. 

3.  Where  in  such  case  the  loss  was  total  and  was  so  declared 
by  the  adjuster,  who  came  in  response  to  immediate  notice  of  the 
fire  gi^en  to  the  company,  it  was  not  material  that  the  plaintiff 
furnished  no  proofs  of  loss  although  the  policy  required  that  proofs 
of  loss  be  furnished  within  sixty  days,  especially  where  it  appeared 
that  the  company  was  furnished  with  full  information  as  to  the 
loss  and  made  no  demand  for  formal  proofs  of  loss. 

Argued  April  10,  1916.  Appeal,  No.  376,  Jan.  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Luzerne  Co., 
Oct.  T.,  1908,  No.  668,  on  verdict  for  plaintiff,  in  case  of 
Annie  Livingstone  v.  Boston  Insurance  Company.  Be- 
fore Potter,  Stewart,  Mosghzisker,  Frazer  and  Wal- 
ling, JJ.    Affirmed. 

Assumpsit  on  a  fire  insurance  policy.  Before  Woods, 
P.  J* 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |1,813.50  and  judgment  there- 
on.    Defendant  appealed. 

Errors  assigned  were  answers  to  points,  the  ref ui^l  of 
the  court  to  direct  a  verdict  for  defendant  and  to  enter 
judgment  for  defendant  n.  o.  v. 

Ahram  SaUhurg,  with  him  Frank  R.  Shattuck,  for  ap- 
pellant.— The  policy  was  void  because  it  did  not  state 
that  the  husband  had  an  interest  in.  the  property: 
Schroedel  v.  Humboldt  Fire  Ins.  Co.,  158  Pa.  459;  Dif- 
f enbaugh  v.  Union  Fire  Ins.  Co.,  150  Pa.  270 ;  Duda  v. 
Home  Ins.  Co.  of  N.  Y.,  20  Pa.  Superior  Ct.  244 ;  Hottner 
V.  Aachen  &  Munich  Fire  Ins.  Co.  of  Aix-la-Chapelle,  31 
Pa.  Superior  Ct.  461 ;  Pottsville  Mut.  Fire  Ins.  Co.  v. 
Minnequa  Springs  Imp.  Co.,  100  Pa.  137. 

The  failure  to  furnish  proofs  of  loss  barred  the  plain- 
tiflPs  right  to  recover  on  the  policy :  Gould  v.  Dwelling- 
House  Ins.  Co.,  134  Pa.  570. 
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R.  O.  Brockway,  with  him  Thomas  D.  Shea  and  8.  F. 
Pauxtis,  for  appellee. — The  plaintiff  was  the  substantial 
owner  of  the  property  and  it  was  not  material  that  her 
husband  had  a  legal  interest  in  the  naked  legal  title: 
Yost  V.  McKee,  et  al.,  &  Dwelling-House  Ins.  Co.,  179 
Pa.  381;  Lebanon  Mutual  tns.  Co.  v.  Erb,  112  Pa.  149; 
Imperial  Fire  Ins.  Co.  of  London  v.  Dunham,  117  Pa. 
460;  Elliott  v.  Ashland  Mut.  Fire  Ins.  Co.,  117  Pa.  548; 
Pittsburgh  Ins.  Co.  v.  Frazee,  107  Pa.  521. 

.  As  the  property  was  totally  destroyed  it  was  not  nec- 
essary that  plaintiff  should  furnish  proofs  of  loss,  unless 
requested  so  to  do  by  the  company :  Gould  v.  Dwelling- 
House  Ins.  Co.,  134  Pa.  570;  Penna.  Fire  Ins.  Co.  v. 
Dougherty,  102  Pa.  568;  Gartsee  v.  Citizens'  Ins.  Co 
30  Pa.  Superior  Ct.  602 ;  Roe  v.  Dwelling-House  Ins.  Co. 
149  Pa.  94;  Powell  v.  Agricultural  Ins.  Co.  of  Water 
town,  N.  Y.,  2  Pa.  Superior  Ct.  151. 

Optnion  by  Mr.  Justice  Walling,  July  1, 1916 : 
This  is  an  action  of  assumpsit  on  a  fire  insurance 
policy,  which  was  issued  by  defendant  to  plaintiff,  De- 
cember 7,  1907,  for  thirteen  hundred  dollars,  being  one 
thousand  dollars  on  a  frame  building  and  three  hundred 
dollars  on  a  piano  contained  therein.  The  building  and 
piano  were  totally  destroyed  by  fire  on  January  7, 1908. 
The  evidence  is  to  the  eflfect  that  plaintiff  with  her  own 
funds  purchased  the  lot  and  erected  said  building  there- 
on, and  also  bought  and  paid  for  the  piano.  However, 
the  deed  for  the  lot  was  made  jointly  to  plaintiff  and  her 
husband,  and  so  the  record  stood  when  said  policy  was 
issued  and  at  the  time  of  the  fire.  The  building  had 
formerly  been  insured  in  their  joint  names,  but  before 
taking  out  said  policy  plaintiflPs  husband  had  fled  from 
the  State  and  it  was  issued  to  her  alone.  Plaintiff  testi- 
fies that  she  notified  defendant's  agent  that  the  deed  was 
to  her  and  her  husband  jointly,  and  that  the  former 
policy  had  been  so  issued,  also  as  to  her  husband's  deser- 
tion, and  that  on  the  agent's  advice  the  policy  was  made 
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in  her  name.  This  is  denied  by  the  agent.  PlaintiflE 
gave  immediate  notice  of  the  fire  to  defendant's  agent 
and  an  adjuster  viewed  the  premises  and  pronounced  it  a 
total  loss.  But  formal  proofs  of  loss  were  not  furnished 
defendant  until  three  months  after  the  fire. 

Said  policy  contains  clause  inter  alia,  as  follows,  viz : 

"The  entire  policy  shall  be  void  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated  therein,  or  if 
the  interest  of  the  insured  be  other  than  unconditional 
and  sole  ownership.'' 
and 

"If  fire  occur,  the  insured within  sixty   (60) 

days  after  the  fire,  unless  such  time  is  extended  in  writ- 
ing by  this  company,  shall  render  a  statement  to  the 
company,  signed  and  sworn  to  by  the  said  insured." 

The  trial  court  submitted  the  case  to  the  jury  who 
found  for  the  plaintiflf. 

The  provisions  of  an  insurance  policy  are  construed 
favorably  to  the  assured ;  and  where  he  has  an  insurable 
interest  and  is  the  substantial  owner  of  the  property  so 
that  the  entire  loss  falls  on  him,  it  satisfies  the  above 
quoted  clause  as  to  ownership,  although  he  may  not  have 
a  perfect  legal  title  to  the  insured  property. 

According  to  plaintiff's  evidence  she  bought  and  paid 
for  the  lot  and  built  and  paid  for  the  house,  all  with  her 
separate  estate,  and  if  so  it  was  hers  in  substance.  It 
has  been  decided  in  some  jurisdictions  that,  "Where 
property  held  jointly  by  the  husband  and  wife  was  pur- 
chased by  money  belonging  entirely  to  the  wife,  the  hus- 
band holds  the  land  in  trust  for  his  wife" :  39  Cyc.  139, 
note. 

Here  plaintiff's  husband  had  abandoned  the  property 
and  makes  no  claim  thereto,  and  the  rights  of  creditors 
are  not  involved ;  and  if,  as  the  finding  of  the  jury  under 
the  court's  charge  implies,  Mrs.  Livingstone  correctly 
disclosed  to  defendant's  agent  the  facts  as  to  her  title, 
she  ought  not  to  lose  her  insurance  because  of  that  ap- 
parent defect 
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The  policy  requires  that  the  interest  of  the  assured  be 
that  of  sole  ownership,  not  that  the  legal  title  be  in  her 
name.  It  is  familiar  law  that  equitable  ownership  is 
sufficient  under  such  policy.  "One  who  is  in  undisputed 
possession  and  has  the  sole  and  entire  beneficial  owner- 
ship is  properly  described  as  sole  and  unconditional 
owner  although  the  title  is  held  in  another  name,  if  there 
is  no  fraud  or  concealment" :  13  American  and  English 
Encyclopedia  of  Law  (2  ed.)  234. 

"If  the  insured  is  the  absolute  owner  of  the  property 
destroyed  a  dry  trust  of  the  legal  title  in  another  will 
not  prevent  a  recovery":  Watertown  Fire  Ins.  Co.  v, 
Simons,  96  Pa.  520 ;  see  also  Pennsylvania  Fire  Ins.  Co. 
V.  Dougherty,  102  Pa.  568;  and  Lebanon  Mutual  Ins 
Co.  V.  Erb,  112  Pa.  149.  Actual  and  substantial  owner 
ship  is  sufficient:  Yost  v.  McKee  et  al.  &  Dwelling 
House  Insurance  Co.,  179  Pa.  381 ;  Pittsburgh  Insurance 
Co.  V.  Frazee,  107  Pa.  521;  Imperial  Fire  Ins.  Co.  v. 
Dunham,  117  Pa.  461. 

Where  the  insured  has  an  insurable  interest  so  that  in 
case  of  fire  the  entire  loss  would  fall  upon  him,  his  title 
is  sufficient :  Elliott  v.  Ashland  Mut.  Fire  Insurance  Co., 
117  Pa.  548,  554. 

While  in  our  opinion  the  parol  evidence  was  not  suffi- 
cilnt  to  modify  the  terms  of  the  policy  it  was  sufficient  to 
sustain  a  finding  that  plaintiff  was  the  sole  beneficial 
owner  of  the  property  insured;  in  which  respect  this 
case  differs  from  those  cited  for  defendant. 

True,  the  terms  of  the  policy  cannot  be  reformed  by 
the  oath  of  the  insured  contradicted  by  that  of  the  agent ; 
but  here  plaintiff's  evidence  as  to  her  sole  beneficial 
ownership  is  consistent  with  the  policy  and  denied  by  no 
one. 

The  insurance  was  upon  the  building  and  piano,  the 
loss  was  total  and  so  declared  by  the  adjuster  who  came 
in  response  to  immediate  notice  which  plaintiff  gave  de- 
fendant of  the  fire.  Under  such  circumstances  no  formal 
proofi9  of  loss  were  necessary  unless  requested  by  the 
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company:  Beech  v.  Live  Stock  Ins.  Assn.,  137  Pa.  617; 
Eoe  V.  Dwelling-House  Ins.  Co.,  149  Pa.  94;  Powell  v. 
Agricultural  Insurance  Co.  of  Watertown,  N.  Y.,  2  Pa. 
Superior  Ct.  151. 

No  sufficient  reason  appears  for  holding  that  under 
such  circumstances  detailed  proofs  of  loss  must  be  fur- 
nished where  the  policy  includes  a  building  and  piano, 
which  would  not  be  necessary  were  each  insured  sepa- 
rately. Such  proofs  of  loss  in  this  case  would  have  af- 
forded defendant  no  additional  information.  Hence  the 
fact  that  they  were  not  furnished  within  the  sixty  days 
is  not  in  our  opinion  fatal  to  plaintiff's  claim. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Maguire,  Appellant,  v.  Philadelphia  &  Beading 
Coal  &  Iron  Company. 

Negligence^^Mines  and  mining — Anthracite  Coal  Mine  Act  of 
June  2, 1891,  P.  L.  176,  Article  XII,  Bute  16;  Article  XVII,  Sec- 
tion 4. 

A  workman  was  riding  on  a  loaded  car  from  the  bottom  of  a  mine 
to  the  surface ;  no  other  means  of  exit  had  been  provided.  Through 
the  negligence  of  the  engineer  of  the  hoisting  engine,  the  relief 
valve  of  the  engine  was  not  open,  and  the  car  was  carried  beyond 
the  landing.  The  workman,  fearing  that  he  would  be  thrown  back 
down  the  slope,  jumped  from  the  car  and  was  killed.  In  an  action 
by  his  wife  to  recover  for  his  death,  plaintiff  contended  that  the 
proximate  cause  of  the  accident  was  the  negligence  of  defendant 
in  failing  to  observe  Kule  16,  of  Article  XII,  of  the  Anthracite 
Coal  Mine  Act,  providing  that  no  person  shall  ride  upon  or  against 
any  loaded  car,  cage  or  gunboat  in  any  shaft,  slope  or  plane  in  and 
about  a  mine  or  a  colliery  and  that  '%r  any  injiiry  to  person  or 
property  occasioned  by  any  violation  of  the  act,  or  any  failure  to 

comply  with  its  provisions a  right  of  action  shall  accrue  to 

the  party  injured and  in  case  of  loss  of  life to  the  widow 

and  lineal  heirs  of  the  person  whose  life  shall  be  lost."  Defendant 
contended  that  although  there  was  a  violation  of  the  said  statute 
such  violation  did  not  contribute  to  the  death  of  plaintiff's  husband, 
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as  the  accident  would  have  occurred  just  the  same  had  the  car  been 
empty  and  that  the  death  resulted  solely  from  the  negligence  of  the 
engineer  who  was  a  fellow  servant  of  the  decedent.  The  trial  judge 
submitted  the  case  to  the  jury,  which  found  a  verdict  for  plaintiff. 
Held,  the  court  properly  entered  judgment  for  the  defendant  non 
obstante  veredicto. 

Argued  April  10, 1916.  Appeal,  No.  14,  Jan.  T.,  1916, 
by  plaintiflF,  from  judgment  of  C.  P.  Columbia  Co.,  May 
T.,  1913,  No.  212,  for  defendant  n.  o.  v.,  in  case  of  Eosie 
Maguire  v.  The  Philadelphia  and  Beading  Coal  and  Iron 
Company.  Before  Potter,  Stewart,  Moschziskbr, 
Frazer  and  Walling,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plaintiflPs 
husband.     Before  Evans,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f 6,375.83.  The  court  subse- 
quently entered  judgment  for  defendant  n.  o.  v. 

Errors  assigned,  among  others,  were  in  entering  judg- 
ment for  defendant  n.  o.  v. 

Edward  J.  Flynriy  with  him  Walter  O.  Treihly,  for  ap- 
pellant 

John  F.  Whalen,  with  hii^^  George  Ellis,  Clinton  Her- 
ring and  W.  H.  Rahn,  for  appellee. 

Opinion  by  Mr.  Justice  Stewart,  July  1, 1916 : 
The  plaintiffs  husband  was  one  of  four  employees  of 
the  defendant  company  to  whom  had  been  assigned  the 
task  of  removing  certain  outworn  and  discarded  timbers 
or  props  from  the  bottom  of  the  mine  slope  where  they 
had  been  brought  in  cars,  to  a  landing  place  provided  at 
the  top  or  mouth  of  the  slope,  and  there  unloading  them. 
Because  of  the  length  of  the  timbers  the  car  in  which 
they  were  carried  to  the  mouth  of  the  slope  had  to  be 
specially  provided  with  a  platform  on  which  the  timbers 
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could  rest,  above  the  body  of  the  car.  On  the  occasion 
of  the  accident  here  complained  of,  during  the  night  of 
October  11, 1913,  the  workmen  having  loaded  the  car  in 
the  usual  way  signalled  the  engineer  having  charge  of 
the  hoisting  engine  at  the  surface  that  the  car  was  in 
readiness  to  be  carried  up.  They  thereupon  took  their 
places  on  the  timbers  on  the  top  of  the  car  and  the  ascent 
began ;  but,  as  the  ^urfacie  was  approached  the  engineer 
neglected  to  open  the  relief  valves  of  his  engine  and  in 
consequence  the  car  was  carried  some  twenty-five  feet 
beyond  the  landing.  Three  of  the  workmen  aboard  the 
car,  one  being  plaintiflTs  husband,  fearing  that  because 
of  this  circumstance  they  would  be  thrown  back  down 
the  slope  along  with  the  timbers,  jumped  from  the  car. 
Two  of  these  escaped  injury,  but  the  plaintiflTs  husband 
happened  to  fall  under  the  wheels  of  the  car  and  was  so 
injured  that  he  died  shortly  thereafter.  The  action  was 
brought  by  plaintiff  to  recover  damages  for  the  loss  of 
her  husband.  The  negligence  complained  against  is  set 
out  in  the  statement  of  claim  filed  in  a  variety  of  ways, 
but  it  is  all  comprehended  in  the  one  averment  that,  in 
view  of  a  certain  act  of  assembly  to  which  we  shall  pres- 
ently refer,  it  was  negligence  on  part  of  the  defendant 
not  to  provide  other  means  for  the  workmen  so  employed 
to  reach  the  top  of  the  slope  than  by  riding  on  a  loaded 
car,  and  that  it  was  in  co^equence  of  such  negligence 
that  the  accident  occurred.  On  the  trial  of  the  case,  the 
facts  above  recited  having  been  developed,  the  defendant 
in  reply  denied  the  applicability  of  the  act  of  assembly 
relied  upon  by  the  plaintiff  in  the  case,  in  that  the  car  on 
which  the  deceased  was  riding  at  the  time  of  the  action 
was  not  within  its  prohibition,  not  being  "a  loaded  car" ; 
and  insisted  further,  that  even  though  it  were,  and  its 
use  was  prohibited  by  statute,  yet  such  fact  was  not  the 
proximate  cause  of  the  accident,  but  that  the  proximate 
cause  was  the  negligence  of  the  engineer,  a  fellow  work- 
man, who  neglected  to  open  the  relief  valve  of  his  engine 
when  the  car  was  approaching  the  surface,  and  that  no 
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liability  resulted  to  the  defendant  from  the  latter's  neg- 
ligence. The  learned  trial  judge  in  a  charge  not  com- 
plained against  submitted  both  these  questions  to  the 
jury.  The  verdict  was  in  favor  of  the  plaintiff.  A  mo- 
tion for  a  new  trial  followed  and  a  motion  for  judgment 
n.  o.  v.,  the  latter  of  which  prevailed,  and  from  the  judg- 
ment so  entered  we  have  the  present  appeal. 

The  act  of  assembly  on  which  plaintiff  relied  to  estab- 
lish negligence  on  the  part  of  defendant,  is  entitled,  "An 
act  to  provide  for  the  health  and  safiety  of  persons  em- 
ployed in  and  about  the  anthracite  coal  mines  of  Penn- 
sylvania, and  for  the  protection  and  preservation  of  prop- 
erty connected  therewith."  By  Article  XII  the  act  pre- 
scribed certain  rules  to  be  observed  in  every  mine  to 
which  the  act  applies.  Bule  16,  prescribes  as  follows, 
*^o  person  shall  ride  upon  or  against  any  loaded  car, 
cage  or  gun  boat  in  any  shaft,  slope  or  plane  in  or  about 
a  mine  or  colliery."  Section  4,  of  Article  XVII,  of  the 
act  declares  that  all  offenses  under  this  act  are  declared 
to  be  misdemeanors,  and  Section  8  provides,  "that  for 
any  injury  to  person  or  property  occasioned  by  any  vio- 
lation of  this  act,  or  any  failure  to  comply  with  its  pro- 
visions by  any  owner,  operator,  superintendent,  mine 
foreman  or  fire  boss  of  any  coal  mine  or  colliery,  a  right 
of  action  shall  accrue  to  the  party  injured  against  said 
owner  or  operator  for  any  direct  damages  he  may  have 
sustained  thereby ;  and  in  case  of  loss  of  life  by  reason 
of  such  neglect  or  failure  aforesaid  a  right  of  action  shall 
accrue  to  the  widow  and  lineal  heirs  of  the  person  whose 
life  shall  be  lost,  for  like  recovery  of  damages  for  the  in- 
juries they  shall  have  sustained."  That  the  car  in  which 
the  deceased  was  riding  was  a  loaded  car  or  boat  within 
the  meaning  of  the  act  was  a  fact  found  by  the  jury ; 
no  other  car  or  boat  had  been  provided ;  it  was  only  by 
using  this  car  that  the  workmen  could  reach  the  point 
where  the  timbers  were  to  be  unloaded,  and  it  had  been 
80  used  with  the  knowledge  and  approval  of  the  defend- 
-  ant  for  months.    It  would  be  idle  to  contend  that  dis- 
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regard  of  these  plain  provisions  of  the  statute  in  the  way 
indicated  would  not  be  negligence  on  part  of  the  owner 
or  operator  of  the  mine.  Such  negligence  may  be  as- 
sumed and  there  still  remains  the  question  whether  the 
injury  complained  of  was  occasioned  by  such  negligence. 
The  case  admits  of  no  discussion.  It  is  impossible  to 
see  how  the  particular  negligence  of  the  defendant  con- 
tributed in  even  a  remote  way  to  the  accident.  The  in- 
jury to  plaintiffs  husband  resulted  <^rectly  and  imme- 
diately in  consequence  of  his  jumping  from  the  car  on 
which  he  had  been  riding.  The  jury  must  have  found 
that  a  reasonable  apprehension  of  injury  if  he  remained 
on  the  car  warranted  him  in  so  doing,  since  they  ac- 
quitted him  of  contributory  negligence.  What  differ- 
ence coijld  it  have  made  in  the  result  had  the  car  from 
which  he  jumped  been  an  unloaded  or  empty  car?  There 
is  not  a  circumstance  in  the  case  that  would  warrant  an 
inference  that  the  result  would  have  been  any  different. 
So  far  as  can  be  seen  the  fact  that  the  car  in  which  the 
deceased  was  riding  was  loaded,  stands  wholly  unrelated 
to  the  injuries  sustained.  There  is  nothing  to  indicate 
that  the  apprehension  of  danger  that  caused  plaintiff's 
husband  to  jump  from  the  car  arose  from  the  fact  that 
the  car  was  loaded;  nor  is  there  anything  to  indicate 
that  it  was  carried  beyond  the  landing  because  it  was 
loaded.  Had  it  been  empty,  that  circumstance  of  itself 
would  not  have  made  the  danger  any  the  less.  Clearly 
the  only  negligence  shown  in  the  case  to  which  the  acci- 
dent can  be  referred  was  that  of  the  engineer,  who,  to  his 
credit  be  it  said,  did  not  seek  to  avoid  his  culpability,  but 
frankly  admitted  it.  The  learned  trial  judge  would  have 
been  justified  in  giving  binding  instructions  fo»  the  de- 
fendant, and  therefore  no  error  was  committed  in  enter- 
ing judgment  non  obstante.  The  assignment  of  error  is 
overruled,  and  judgment  is  affirmed. 
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Jurors — Competency — Ownership  of  bond  of  party  to  issvs — Ex- 
clusion, 

1.  The  right  to  reject  jurymen  is  not  a  right  to  select.  No  party 
can  acquire  a  vested  right  to  have  a  particular  memher  of  a  jury 
panel  sit  upon  the  trial  of  his  cause,  until  he  has  been  accepted  and 
sworn.  It  is  enough  that  it  appear  that  the  cause  has  been  tried 
by  an  impartial  jury;  it  is  no  ground  of  exception  that  against 
his  objection,  the  juror  was  rejected  by  the  court  upon  insufficient 
grounds  unless  through  rejecting  persons  the  necessity  of  accepting 
others  not  qualified  has  been  purposely  created. 

2.  No  person  should  be  i>ermitted  to  serve  on  a  jury  who  stands 
in  any  relation  to  a  party  to  the  cause  that  would  cany  with  it 
prima  "facie  evident  marks  of  suspicion  of  favor. 

3.  A  stockholder  in  a  corporation  is  incomi>etent  to  serve  as  a 
juror  in  a  case  in  which  the  corporation  has  an  interest;  but  the 
mere  fact  that  a  juror  owns  a  bond  of  a  defendant  corporation  does 
not  make  him  incompetent. 

4.  In  an  action  against  an  electric  company  for  damages  for  the 
death  of  plaintifPs  son,  it  was  not  reversible  error  to  reject  a  juror 
on  the  ground  that  he  was  the  owner  of  a  bond  issued  by  defendant 
company,  where  it  appeared  that  there  were  other  competent  jurors 
in  the  panel  who  were  selected. 

Negligence — Electric  companies — Defective  transformer — Death 
^Res  ipsa  loquitur — Evidence — Precautions  after  accident — Trials 
— Remarks  of  counsel — Damages — Charge — Error  in  charge — Cor- 
rection, 

5.  Where  in  an  action  against  an  electric  company  to  recover 
damages  for  the  death  of  plaintiff's  son  due  to  the  alleged  unsafe 
condition  of  an  electric  transformer,  an  instrument  attached  to  a 
pole  near  plaintiff's  premises,  the  purpose  of  which  was  to  reduce 
the  dangerous  current  of  electricity  passing  through  the  main  wire 
to  a  safe  current  to  be  introduced  into  houses  and  all  places  for 
lighting  purposes,  the  reduction  being  from  a  voltage  of  2,300  to 
110,  it  appeared  that  deceased,  a  fifteen  year  old  boy,  went  to  the 
bam  and  turned  on  the  light ;  that  when  about  to  leave,  deceased  at- 
tempted to  turn  the  switch  for  the  purpose  of  extinguishing  the 
li^t,  and  received  a  shock  which  killed  him,  the  doctrine  of  res 
ipsa  loquitur  is  applicable  and  a  verdict  for  the  plaintiff  will  be 
sustained. 
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6.  In  such  a  case  it  was  error  to  overrule  a  motion  to  strike  out 
eyidence  introduced  under  an  offer  to  prove  that  shortly  after  the 
accident  repairs  to  the  transformer  were  made  by  defendant. 

7.  It  is  settled  law  in  Pennsylvania  that  evidence  of  precautions 
taken  after  an  alleged  negligent  act  is  not  admissible  for  the  pur- 
pose of  showing  antecedent  negligence. 

8.  In  such  case  it  was  error  to  refuse  a  continuance  moved  for  on 
the  ground  of  improper  remarks  by  plaintifiTs  counsel  in  his  speech 
to  the  jury,  where  it  was  admitted  that  he  said  that  defendant's 
negligence  might  have  justified  a  verdict  of  manslaughter  in  a  prose- 
cution against  the  officers  of  defendant  company  for  criminal 
neglect  and  that  when  the  remark  was  brought  to  the  attention  of 
the  court,  plaintifPs  counsel  npt  only  failed  to  withdraw  it  but  said, 
**I  reiterate  it  now." 

9.  In  such  case  the  complaint  that  the  instructions  to  the  jury 
as  to  the  measure  of  damages  were  not  sufficiently  definite,  was  not 
ground  for  reversal,  where,  although  in  the  general  charge  the 
trial  judge  did  not  limit  the  jury  to  finding  the  present  worth  of 
the  sum  at  which  the  decedent's  services  were  valued,  after  his  at- 
tention was  called  to  the  omission  he  gave  further  instructionB  to 
the  effect  that  in  estimating  the  value  of  future  services  the  juiy 
could  allow  only  the  present  worth  of  the  sum  which  they  might 
find  the  value  of  those  services  to  be. 

Damages — Present  worth  of  future  earnings — Annuity  tahle. 

10.  If  it  is  desired  that  there  shall  be  accuracy  in  calculation  of 
the  present  worth  of  future  earnings  in  negligence  cases,  proof 
should  be  made  by  means  of  annuity  tables,  of  the  present  value  of 
a  series  of  payments  of  one  dollar  each  payable  through  the  re- 
quired number  of  years.  Proof  of  such  tables  may  be  made  in  a 
manner  similar  to  that  in  which  tables  showing  the  expectancy  of 
life  are  placed  in  evidence. 

Argued  April  11, 1916.  Appeal  No.  45,  Jan.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  Jan. 
T.,  1914,  No.  132,  on  verdict  for  plaintiffs,  in  case  of  Louis 
Seeherman  and  Bosie  Seeherman  v.  The  Wilkes-Barre 
Company.  Before  Potter,  Stewart,  Mosghziskbr, 
Frazer  and  Walling,  JJ.    Beversed. 

Trespass  to  recover  damages  for  the  death  of  plaintlflfe' 
son.    Before  Qarman,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiflfs  for  f3,287  and  judgment  thereon. 
Defendant  api>ealed. 

Errors  assigned  were  rulings  on  evidence  and  in  refus- 
ing a  continuance. 

Wm.  C.  Price,  with  him  Frank  A.  McChiigan  and  John 
T.  Lenahan,  for  appellant. 

Abraham  Salshurg,  with  him  Mose  H.  Salshurg,  for 
appellees. 

Opinion  by  Mr.  Justice  Potter,  July  1, 1916 : 
In  this  action  of  trespass,  Louis  Seeherman  and  Bosie 
Seeherman,  his  wife,  sought  to  recover  from  The  Wilkes- 
Barre  Company,  a  corporation  engaged  in  the  manu- 
facture and  sale  of  electricity,  damages  for  the  death  of 
their  son,  Isidor  Seeherman,  which  it  was  alleged  re- 
sulted from  the  negligence  of  defendant. 

It  appears  from  the  evidence  that  a  barn  on  the  prem- 
ises of  plaintiffs  was  lighted  by  electricity  furnished  by 
defendant.  A  lamp  in  the  middle  of  the  building,  hung 
from  the  ceiling,  and  a  switch  beside  the  door  controlled 
the  light.  On  the  evening  of  July  21,  1913,  about  half- 
past  seven,  plaintiffs'  son,  Isidor,  who  was  then  fifteen 
years  old,  went  to  the  barn,  accompanied  by  a  younger 
brother,  for  the  puriK)se  of  attending  to  the  horses.  They 
turned  on  the  light  as  they  went  in.  The  brother  came 
out  first  and  as  Isidor  attempted  to  turn  the  switch,  to 
extinguish  the  light,  he  received  a  shock  which  killed 
him.  It  was  alleged  that  the  accident  was  due  to  the 
unsafe  condition  of  a  transformer,  an  instrument  at- 
tached to  a  pole  near  plaintiffs'  premises,  the  purpose  of 
which  was  to  reduce  the  dangerous  current  of  electricity 
passing  through  the  main  wire,  to  a  safe  current  to  be  in- 
troduced into  houses  and  all  places  for  lighting  purposes, 
— ^the  reduction  being  from  a  v(^ltage  of  2,300  to  110. 
Plaintiffs  relied,  however,  on  the  doctrine  of  res  ipsa 
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loquitur  to  establish  a  presumption  of  negligence,  and 
the  trial  judge  instructed  the  jury  that,  under  the  cir- 
cumstances of  the  case,  that  doctrine  was  applicable,  and 
the  law  imposed  on  defendant  the  burden  of  showing  that 
it  was  not  negligent  The  trial  resulted  in  a  verdict  for 
plaintiffs,  and  defendant  has  appealed.  In  the  first  as- 
signment of  error  the  action  of  the  trial  judge  is  ques- 
tioned in  sustaining  the  challenge  to  a  juror  upon  the 
ground  that  he  was  the  owner  of  a  bond  issued  by  defend- 
ant company.  In  Hufnagle  v.  Delaware  &  Hudson  Co., 
227  Pa.  476,  our  Brother  Moschziskbr  said  (p.  479), 
that  "the  general  principle  is  laid  down  in  our  cases  that 
no  person  should  be  permitted  to  serve  on  a  jury  who 
stands  in  any  relation  to  a  party  to  the  catise  that  would 
^carry  with  it  prima  facie  evident  marks  of  suspicion  of 
favor.' "  A  stockholder  in  a  corporation  is  incompetent 
to  serve  as  a  juror  in  a  case  in  which  the  corporation  has 
an  interest:  Silvis  v.  Ely,  3  W.  &  S.  420,  424;  Irvine  v. 
Bank,  1  Pitts.  Eep.  422.  In  the  present  case,  the  inti- 
mation that  ownership  of  one  of  its  bonds  might  influence 
the  juror  favorably  towards  defendant  was  possibly  far- 
fetched. But  the  rejection  of  the  juror  did  defendant  no 
harm.  All  that  it  was  entitled  to,  was  an  impartial  jury. 
It  had  no  right  to  the  service  of  any  particular  juror. 
In  1  Thompson  on  Trials  (2d  ed.  1912),  Section  120,  the 
correct  principle  is  thus  stated :  "The  right  to  reject  is 
not  a  right  to  select.  No  party  can  acquire  a  vested 
right  to  have  a  particular  member  of  the  panel  sit  upon 
the  trial  of  his  cause  until  he  has  been  accepted  and 
sworn.  It  is  enough  that  it  appear  that  his  cause  has 
been  tried  by  an  impartial  jury.  It  is  no  ground  of  ex- 
ception that,  against  his  objection,  a  juror  was  rejected 
by  the  court  upon  insufficient  grounds,  unless,  through 
rejecting  qualified  persons,  the  necessity  of  accepting 
others  not  qualified  has  been  purposely  created.  Thus, 
in  the  process  of  impaneling,  no  party  is  entitled,  as  of 
right,  to  have  the  first  juror  sit  who  has  the  statutory 
qualifications."   It  was  certainly  desirable  that  the  cause 
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should  be  tried  by  persons  free  even  from  the  suspicion 
of  partiality.  That  the  doctrine  of  res  ipsa  loquitur  was 
properly  applicable  to  the  facts  of  this  case  is  clear  from 
the  decisions  in  Alexander  v.  Nanticoke  Light  Co.,  209 
Pa.  571 ;  Crowe  v.  Nanticoke  Light  Co.,  209  Pa.  580,  and 
Delahunt  v.  United  Telep.  &  Teleg.  Co.,  215  Pa.  241.  The 
trial  judge  was  right  in  charging  the  jury  that  the  facts 
raised  a  presumption  of  negligence  on  the  part  of  de- 
fendant, and  in  refusing  to  give  binding  instructions  in 
its  favor.  The  seventh,  ninth,  tenth  and  twelfth  assign- 
ments of  error  are  therefore  dismissed.  The  question  of 
the  admissibility  of  evidence  of  repairs  to  the  trans- 
former made  shortly  after  the  accident,  is  raised  in  the 
fourth  and  fifth  assignments.  The  testimony  did  not 
bear  out  the  offer,  being  merely  in  substance  that  the 
witness  saw  a  man  on  the  pole  working  on  the  box,  and 
three  other  men  standing  on  the  ground  near  by.  The 
witness  did  not  know  what  the  box  was,  nor  did  he  con- 
nect the  men  with  defendant,  so  that  the  motion  to  strike 
out  the  testimony  as  immaterial  should  have  been  sus- 
taiaed.  It  must  be  regarded  as  settled  law  in  Pennsyl- 
vania, that  evidence  of  precautions  taken  after  an  alleged 
negligent  act  is  not  admissible  for  the  purpose  of  show- 
ing antecedent  negligence :  Baran  v.  Reading  Iron  Co., 
202  Pa.  274;  Elias  v.  Lancaster,  203  Pa.  638;  Matteson 
V.  N.  Y.  Cent  &  Hudson  River  R.  R.  Co.,  218  Pa.  527. 

The  sixth  assignment  of  error  is  to  the  refusal  of  the 
trial  judge  to  withdraw  a  juror  and  continue  the  case  on 
account  of  alleged  improper  remarks  of  plaintiffs'  coun- 
sel in  his  closing  speech  to  the  jury.  He  admits  that  he 
said  that  defendant's  negligence  "might  have  justified  a 
verdict  of  manslaughter  in  a  prosecution  (against  the 
officers  of  defendant  company)  for  criminal  neglect." 
There  was  no  warrant  for  making  such  a  statement,  and 
its  only  purpose  must  have  been  to  excite  the  prejudice 
of  the  jury.  When  the  remark  was  brought  to  the  at- 
tention of  the  court,  counsel  not  only  failed  to  withdraw 
it,  but  said :  "I  reiterate  it  now."    The  very  least  that 
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the  trial  judge  should  have  done,  was  to  rebuke  coun- 
sel and  caution  the  jury  to  disregard  the  remark.  The 
observation  by  this  court  upon  this  subject  in  Brown 
V.  Central  Penna.  Traction  Co.,  237  Pa.  324,  is  appro- 
priate here.  It  was  there  said  (p.  327) :  "In  cases  of 
this  character  it  is  the  jury's  duty  to  find  the  facts, 
and  when  the  plaintiff  is  entitled  to  recover,  to  flbc  the 
amount  of  the  damages;  but  the  verdict  should  be  given 
by  way  of  compensation  to  the  plaintiff  and  not  punish- 
ment or  warning  to  the  defendant.  To  urge  these  latter 
considerations  upon  the  attention  of  a  jury  merely  serves 
to  divert  their  minds  from  the  proper  line  of  thought  and 
counsel  indulge  in  such  tactics  at  their  peril.*'  We  sus- 
tain the  sixth  assignment  of  error. 

Complaint  is  also  made  that  the  instructions  to  the 
jury  as  to  the  measure  of  damages,  were  not  sufficiently 
definite.  In  the  general  charge  the  trial  judge  did  not 
limit  the  jury  to  the  present  worth  of  the  sum  at  which 
the  son's  services  were  valued.  But  when  his  attention 
was  called  to  the  omission  he  gave  further  instructions 
that,  in  estimating  the  value  of  future  services,  the  jury 
could  allow  only  the  present  worth  of  the  sum  which  they 
might  find  to  be  the  value  of  those  services.  This  w^as 
practically  all  that  was  required,  although  the  instruc- 
tions might  well  have  been  more  explicit  in  defining  the 
elements  to  be  considered.  As  an  example  of  such  defi- 
nition, in  Hockenberry  v.  New  Castle  Electric  Co.,  251 
Pa.  394,  Mr.  Justice  Stewart  said  (p.  399) :  "What  the 
wife  would  have  received  out  of  the  wages  of  her  hus- 
band was,  of  course,  an  element  to  be  considered  and 
determined,  but  only  as  basis  for  capitalization  in  a  sum 
which  would  represent  present  value,  She  could  have 
received  a  share  in  the  wages  only  as  the  wages  were 
earned;  the  verdict  would  be  for  a  demand  presently 
payable,  the  exact  equivalent  of  the  anticipated  sum." 
In  the  present  case,  had  the  son  lived,  his  earnings  would 
have  come  in  from  year  to  year  during  his  minority.  In 
order  to  ascertain  the  equivalent  of  these  amounts,  in 
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one  sum  payable  at  the  present  time,  the  amount  of  the 
annual  payments  should,  of  course,  be  discounted.  If 
counsel  desire  accuracy  in  such  calculation,  proof  should 
be  made  by  means  of  annuity  tables,  of  the  present  value 
of  a  series  of  payments  of  one  dollar  each  payable  through 
the  required  number  of  years.  From  .such  a  table  the 
cost  of  any  required  annuity  can  readily  be  ascertained. 
Standard  tables  of  this  character  are  available  and  proof 
of  them  may  be  made  in  manner  similar  to  that  in  which 
the  tables  showing  the  expectancy  of  life  are  placed  in 
evidence. 

The  fourth,  fifth,  and  sixth  assignments  of  error  are 
sustained,  and  the  judgment  is  reversed,  with  a  venire 
fadBB  de  novo. 


Lehigh  Valley  Coal  Company,  Appellant,  v.  Lu- 
zerne County. 

Taxation — Coal  la/nds — Assessments — Appeals — Market  value — 
Findings  of  fact — Assignments  of  error — Exceptions, 

1.  In  the  absence  of  evidence  to  show  difference  in  quality  or 
quantity,  and  other  elements  being  substantially  the  same,  it  would 
seem  that  the  coal  underlying  adjacent  tracts  should  be  assessed  at 
the  same  valuation  per  acre;  but  the  principle  of  uniformity  is 
not  violated  merely  because  the  valuation  per  acre,  based  upon 
sufficient  evidence,  differs  from  that  which  was  placed  upon  ad- 
jacent land,  in  a  different  proceeding,  and  in  such  case  a  decree  dis- 
missing an  appeal  from  the  assessment  fixed  by  the  county  com- 
missioners sitting  as  a  board  of  revision,  will  not  be  reversed  upon 
such  groimd. 

2.  The  question  of  the  market  value  of  real  estate  for  the  purpose 
of  tax  assessment  is  one  of  fact.  By  market  value  is  meant  the 
selling  price  at  a  bona  fide  sale  after  public  notice. 

3.  The  rule  that  the  findings  of  fact  by  the  court  below  based 
on  sufficient  evidence  will  not  be  disturbed  on  appeal  except  for 
clear  error  applies  in  cases  of  tax  assessment. 

4.  There  is  no  fixed  and  invariable  rule  for  arriving  at  the  market 
value  of  real  estate ;  the  court  must  determine  the  value  from  the 
best  efvidence  available.    The  practice  is  universal  to  use  the  acre 
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as  the  unit  of  value  in  ascertaining  the  valuation  of  the  entire 
tract,  but  conditions  may  be  such  that  the  foot  acre  method  of  ascer- 
taining the  value  may  be  adopted. 
5.  Assig^unents  of  error  not  based  on  exceptions  will  be  dismissed. 

Argued  April  12, 1916.  Appeal,  No.  403,  Jan.  T.,  1915, 
by  plaintifif,  from  final  order  of  C.  P.  Luzerne  Co.,  Oct. 
T.,  1907,  No.  799,  dismissing  appeal  from  a  valuation  by 
the  County  Commissioners,  of  certain  land  situate  in 
Wilkes-Barre  Township,  Luzerne  County,  in  case  of  The 
Lehigh  Valley  Coal  Company  v.  Luzerne  County.  Be- 
fore PoTTBE,  Stewart,  Mo^chziskbe,  Frazbb  and  Wal- 
ling, J  J.    Affirmed. 

Appeal  from  tax  assessments  of  coal  lands  by  the 
county  commissioners  sitting  as  a  board  of  revision. 
Before  Fuller,  P.  J.,  Gabman  and  O'Boylb,  JJ. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  dismissed  the  appeal.  Fuller,  P.  J.,  dissent- 
ing.   Plaintiff  appealed.  / 

Error  assigned,  among  others,  was  in  dismissing  the 
appeal. 

F.  W.  Wheaton,  with  him  A.  L.  Williams,  G.  B.  Bed- 
ford and  A.  H.  McOlintock,  for  appellant. 

William  8.  McLean,  Jr.,  with  him  Richard  B.  Sheri- 
dan, John  T.  Lenaham^  and  William  S.  McLean,  for  ap- 
pellee. 

Opinion  by  Mr.  Justice  Potter,  July  1, 1916  : 
It  appears  from  the  record  in  this  case,  that  The  Le- 
high Valley  Coal  Company  appealed  to  the  Court  of  Com- 
mon Pleas  of  Luzerne  County  from  the  revision  of  the 
valuation  and  assessment  of  its  land,  &c.,  in  Wilkes- 
Barre  Township,  Luzerne  County,  for  the  year  1907,  by 
the  county  commissioners  of  that  county,  acting  as  a 
board  of  revision.   The  appeal  was  filed  August  15, 1907, 
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but  owing  to  the  pending  of  similar  cases  relating  to  the 
assessment  o^other  coal  lands  adjacent  to  those  here  in 
question,  and  to  other  causes,  the  hearings  in  the  case 
did  not  begin  until  December  12, 1912,  and  the  decision 
was  not  rendered  until  July  7,  1915. 

The  county  commissioners  assessed  that  portion  of 
plaintiffs  property  where  it  owned  both  the  surface  and 
the  underlying  coal,  at  f  1,332  per  acre,  and  that  portion 
which  consisted  of  the  coal  alone,  at  f  1,317  per  acre.  The 
appeal  was  heard  before*  three  judges.  A  majority  of 
them  found  that  the  assessment  should  have  been  fixed 
at  tl,920  per  acre,  which  was  considerably  in  excess  of 
the  amount  fixed  by  the  commissioners,  and  as  this  find- 
ing made  it  apparent  that  the  valuation  from  which  the 
appeal  was  taken  was  not  excessive  it  followed  that  the 
appellant  had  no  just  cause  for  complaint,  and  the  ap- 
peal was  dismissed.  The  president  judge  of  the  court 
below  filed  a  minority  opinion,  in  which  he  fixed  the 
valuation  of  the  coal  at  only  f  650  per  acre.  He  admitted 
that  this  valuation  was  not  based  upon  the  evidence,  but 
was  determined  by  his  understanding  of  the  effect  of  the 
decision  in  the  case  of  Lehigh  &  Wilkes- Barre  Coal  Co. 
V.  Luzerne  County,  231  Pa.  481. 

The  majority  of  the  court  below  filed  with  their  opin- 
ion, findings  of  fact  and  conclusions  of  law,  and  also 
answers  to  requests  of  the  parties  for  findings,  in  the 
same  manner  as  in  an  equity  case.  But  no  exceptions 
were  filed  by  either  side  to  these  findings  and  conclusions, 
or  to  the  decree  dismissing  the  appeal,  until,  pn  Septem- 
ber 27,  1915,  the  appellant,  by  leave  of  court,  filed  an 
exception  to  the  decree  dismissing  the  appeal,  nunc  pro 
tunc  as  of  July  7, 1915.  From  the  decision  of  the  court 
below,  the  Lehigh  Valley  Coal  Company  has  taken  this 
appeal,  and  has  made  the  final  decree  the  subject  of  its 
seventh  assignment  of  error.  The  question  here  raised 
may  be  considered  under  that  assignment.  None  of  the 
other  assignments  are  based  upon  an  exception  taken  in 
the  court  below.     Counsel  for  appellant  cite  and  rely 
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upon,  as  sustaining  their  position,  the  case  of  Lehigh  & 
Wilkes-Barre  Coal  Company,  supra.  That  case  was 
twice  before  this  court.  In  225  Pa.  267  and  272,  the  lower 
court  was  reversed  for  reasons  which  have  no  relevancy 
here.  But  Mr.  Justice  Elkin  there  said  (p.  277) :  "The 
law  requires  that  the  valuation  of  a  tract  of  land  for  the 
puriK)se  of  taxation  shall  be  ascertained  and  determined 
upon  the  basis  of  market  value,  which  means  selling  price 
at  a  bona  fide  sale  after  public  notice.  The  practice  is 
universal  to  use  the  acre  as  a  unit  of  value  in  ascertain- 
ing the  valuation  of  the  whole  tract,  but  this  is  the  super- 
ficial and  not  the  foot  acre.  The  value  of  the  superficial 
acre  is  the  fact  to  be  ascertained  and  determined,  and 
any  just  basis  of  arriving  at  a  correct  valuation  of  the 
superficial  acre  may  be  considered.  The  conditions  may 
be  such  that  the  foot  acre  method  of  ascertaining  the 
value  of  the  sui)erficial  acre  may  very  properly  be  adopt- 
ed." Further  on  he  reiterated :  "The  fact  to  be  deter- 
mined is  the  assessable  value  of  the  lands  under  con- 
sideration, and  the  courts  must  determine  this  question 
from  the  best  testimony  available."  Upon  further  hear- 
ing in  the  court  below,  the  finding  of  the  trial  judge  that 
the  coal  there  in  question  was  worth  f  1,920  per  acre  was 
overruled  by  his  colleagues,  but  this  court  in  231  Pa.  481, 
reversed  that  action  and  entered  judgment  in  accordance 
with  the  finding  of  the  trial  judge.  But  an  examination 
of  the  opinion  shows  that  this  court  was  not  concerned  in 
fixing  any  particular  valuation  per  acre.  We  merely 
decided  that  the  trial  judge  adopted  a  proper  method, 
in  that  case,  and  that  his  finding  was  based  upon  suffi- 
cient evidence.  Mr.  Justice  Elkin  said  (p.  483) :  "The 
court  in  banc  adopted  the  foot  acre  rule  as  the  proper 
legal  basis  of  determining  the  assessable  value  of  these 
lands  and  held  that  the  valuation  for  assessment  pur- 
poses fixed  by  the  county  commissioners  should  be  sus- 
tained. To  sustain  this  conclusion  we  must  close  our 
eyes  to  much  that  has  appeared  in  the  record  of  these 
cases.   The  trial  judge  refused  to  adopt  the  foot  acre  rule 
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in  the  first  instance  and  when  the  case  was  here  before 
this  conrt  said  in  substance  that  he  was  justified  in  so 
doing  and  there  is  nothing  in  the  record  here  presented 
to  warrant  a  difiFerent  conclusion  now.  The  trial  judge 
was  fully  justified  in  acting  upon  the  belief  that  he  was 
not  required  at  the  second  hearing  to  reverse  his  former 
ruling  as  to  the  foot  acre  rule  and  proceed  to  make  a 
valuation  upon  a  basis  which  had  been  rejected  by  the 
court  below  and  here  at  the  first  hearing.  Under  these 
drcumstances  it  was  error  for  the  court  in  banc  to  fix 
a  valuation  upon  the  foot  acre  basis.  The  trial  judge  fol- 
lowed correct  legal  rules  in  his  final  disposition  of  this 
case.  If  he  erred  in  judgment  in  fixing  the  valuation  of 
a  virgin  acre  of  coal  in  place,  or  in  determining  the  per- 
centage of  unmined  and  available  coal  still  remaining, 
or  in  ascertaining  the  ratio  of  assessed  to  actual  value  of 
other  lands  in  the  district,  it  was  within  the  power  of  the 
court  in  banc  to  review  all  of  these  findings  and  to  fix 
different  amounts  and  percentages.  Nothing  of  this  kind 
was  done  and  there  is  no  distinct  finding  that  the  con- 
clusions of  the  trial  judge  in  these  respects  were  incor- 
rect or  not  sustained  by  the  evidence."  The  ruling  was, 
that  under  the  circumstances  of  that  case,  the  foot  acre 
method  of  ascertaining  value  was  not  to  be  adopted.  But 
the  opinion  was  not  intended  as  an  intimation  that  under 
no  circumstances  was  it  to  be  applied.  Much  less  was  it 
intended  that  the  valuation  there  fixed  was  to  be  ap- 
plied to  other  tracts  of  coal.  Upon  the  contrary,  the  rea- 
son for  condemning  the  universal  use  of  the  foot  acre 
rule,  was  because  of  the  difference  in  quality  and  accessi- 
bility of  the  coal  in  different  tracts,  so  that  as  was  said 
in  Lehigh  &  Wilkes-Barre  Coal  Company's  Assessment, 
225  Pa.  277,  "in  many  instances  such  a  basis  would 
work  hardship  and  do  injustice.'^  The  attempt  to  apply 
any  other  fixed  and  invariable  rule  would  be  apt  to  pro- 
duce an  unjust  result.  The  Lehigh  &  Wilkes-Barre  Coal 
Company  case  was  decided  upon  the  evidence  then  before 
the  court.    The  fundamental  fact  was  the  finding  as  to 
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the  fair  market  value  of  an  acre  of  the  virgin  coal  of  that 
company.  That  valuation  was  based  upon  the  evidence 
offered  in  that  case.  In  the  present  case,  the  court  below 
says,  "we  feel  sure  that  if  in  the  Lehigh  &  Wilkes-Rarre 
Coal  Company's  case  the  same  evidence  had  been  pro- 
f  duced  as  was  admitted  in  the  present  appeal,  a  different 
valuation  for  that  company's  lands  would  have  been 
found.''  It  should  be  noted  that  in  the  opinion  in  that 
case  (231  Pa.  483)  it  is  expressly  said  that  the  court  in 
banc  might  have  revised  the  finding  of  the  trial  judge  if 
he  had  erred  in  fixing  the  valuation  of  a  virgin  acre  of 
coal  in  place,  or  in  determining  other  questions  affecting 
amounts  and  percentages.  It  was  within  the  power  of 
the  court  in  banc  to  review  all  of  these  findings  and  ta 
fix  different  amounts  and  percentages.  But  it  is  pointed 
out  that  nothing  of  this  kind  was  done,  and  it  was  not 
shown  that  the  conclusions  of  the  trial  judge  were  not 
sustained  by  the  evidence.  In  the  present  case  the  find- 
ings of  the  court  below  as  to  value  are  abundantly  sup- 
ported by  the  evidence.  The  value  must  be  fixed  by  the 
proof  offered  in  each  case  and  at  the  price  the  property 
would  bring  at  a  bona  fide  sale  after  due  notice.  As  the 
president  judge  well  said  in  his  opinion  in  this  case,  the 
fair  market  value  of  the  coal  is  to  be  determined  by  what 
the  competent,  credible  and  controlling  evidence  in  the 
case  proves.  By  that  standard,  the  court  below  has  been 
guided  in  reaching  its  conclusion.  It  will  not  do  to  say 
that  the  principle  of  uniformity  has  been  disregarded  in 
this  proceeding  because  the  result  has  been  to  reach  a  val- 
uation higher  in  proportion  than  that  placed  upon  an  • 
adjoining  tract  in  another  proceeding.  That  may  have 
been,  and  according  to  the  intimation  of  the  court  below 
in  this  case,  it  was,  due  to  lack  of  proper  evidence  as  to 
the  value  of  the  virgin  coal  in  place.  If  so,  the  error  as 
to  that  tract  can  be  corrected  in  a  subsequent  assessment, 
and  the  principle  of  uniformity  can  be  thereby  properly 
vindicated.  In  the  absence  of  evidence  to  show  difference 
in  quality  or  quantity,  and  other  elements  being  substan- 
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tially  the  same^  it  would  seem  that  the  coal  underlying  ad- 
jacent tracts  should  be  assessed  at  the  same  valuation 
per  acre.  But  we  cannot  say  that  the  principle  of  uni- 
formity is  violated,  merely  because  the  valuation  per 
acre,  based  upon  suflBcient  evidence,  diflfers  from  that 
which  was  placed  upon  adjacent  land,  in  a  diflferent  pro- 
ceeding, based  upon  diflferent  evidence,  perhaps  not  so 
complete,  or  less  informative.  The  question  of  the 
market  value  of  real  estate  is  manifestly  one  of  fact,  and 
it  is  unnecessary  to  cite  authorities  to  show  that,  on  ap- 
peal, findings  of  fact  by  the  court  below,  based  on  suflft- 
cient  evidence,  will  not  be  disturbed  except  for  clear 
error.  This  rule  applies  in  cases  of  tax  assessment :  York 
Haven  Water  &  Power  Company's  App.,  212  Pa.  622. 

The  seventh  assignment  of  error  is  overruled,  and  the 
other  assignments  not  being  based  upon  exceptions,  are 
dismissed.  The  order  and  decree  of  the  court  below  is 
affirmed,  and  this  appeal  is  dismissed  at  the  cost  of  ap- 
pellant. 


Scranton  Stove  Works  v.  Clark,  et  al.,  Appellants. 

Equity  jurisdiction — Unfair  trade  competition — Trade-marks — 
Imitations — Injunction. 

1.  To  constitute  an  infringement  of  a  trade-mark  a  literal  copy 
is  not  necessary.  The  test  is  whether  the  label  or  mark  is  calcu- 
lated to  deceive  the  public  and  lead  them  to  suppose  they  are  pur- 
chasing an  article  manufactured  by  a  person  other  than  the  one 
offering  it  for  sale.  The  same  principles  apply  to  imfair  trade 
competition. 

2.  Anything  done  by  a  rival  in  the  same  business,  by  imitation 
or  otherwise,  designed  or  calculated  to  deceive  the  public  into 
the  belief  that  in  buying  the  product  offered  for  sale  th^  are  buy- 
ing the  product  of  apother  manufacturer,  is  a  fraud  on  the  other's 
rights,  and  affords  just  grounds  for  equitable  interference. 

8.  In  a  suit  in  equity  to  enjoin  unfair  trade  competition  it  ap- 
peared that  plaintiff  had  been  engaged  in  the  manufacture  of 
stoves  and  ranges  for  a  period  of  many  years,  and  had  acquired  a 
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large  business;  that  the  stoves  were  of  a  certain  design  and  were 
sold  in  connection  with  certain^  trade  names,  which  had  been 
registered  as  trade-marks  and  had  been  continuously  used  by  plain- 

,  tiff  in  connection  with  the  manufacture  and  sale  of  his  wares; 

I  that  defendant  manufactured  repair  parts  for  the  various  styles 
of  stoves  manufactured  by  plaintiff,  upon  which  abbireviations  of 
plaintiff's  trade  name  were  stamped  in  such  a  way  as  to  deceive 
the  public  into  the  belief  that  the  articles  were  of  plaintiff's  manu- 
facture. Held,  that  plaintiff  was  entitled  to  a  decree  restraining 
defendant  from  the  use  of  its  trade  name  or  abbreviations  thereof. 

4.  The  fact  that  a  party  who  has  been  guilty  of  unfair  trade  com- 
petition in  imitating  the  trade-mark  of  another  alleges  after  suit 
brought  that  he  has  discontinued  the  practices  complained  of,  will 
not  necessarily  destroy  the  plaintiff's  right  to  an  injunction,  es- 
pecially where  it  appears  that  the  defendant  although  notified  to 
desist  and  promising  so  to  do,  had  not  acted  in  good  faith  but  had 
continued  in  his  wrongful  practices. 

5.  Where  in  such  case  it  appeared  that  defendant  had  discon- 
tinued the  practices  complained  of  ten  months  before  the  suit  was 
brought,  the  plaintiff  was  not  thereby  deprived  of  his  right  to  an 
injunction,  especially  where  defendants  contested  the  case  and 
offered  evidence,  in  support  of  their  answer,  to  the  effect  that  they 
had  not  been  using  plaintiff's  trade-mark  or  injuring  plaintiff's 
business;  particularly  where  it  appeared  that,  although  defendant 
had  been  notified  to  refrain  from  the  acts  complained  of  and  had 
promised  so  to  do,  he  had  nevertheless  continued  until  it  seemed 
probable  that  litigation  would  be  started. 

6.  Where  in  such  case  the  court  entered  a  decree  restraining  de- 
fendant from  selling  or  offering  for  sale  parts  for  use  in  stoves 
manufactured  by  plaintiff  without  informing  the  purchaser  that 
they  were  not  of  plaintiff's  manufacture,  the  decree  was  too  broad, 
the  articles  not  being  patented,  and  the  decree  was  modified  so  as 
to  restrain  defendant  from  selling  the  articles  in  connection  with 
plaintiff's  trade  name  or  abbreviations  thereof,  or  in  such  way  as 
to  deceive  the  public  into  believing  that  th^  were  of  plaintiff's 
manufacture. 

Argued  April  12,  1916.  Appeal,  No.  71,  Jan.  T., 
1916,  by  defendants,  from  decree  of  C.  P.  Luzerne  Co., 
Jan.  T.,  1914,  No.  8,  in  equity,  awarding  an  injunction, 
in  case  of  Scranton  Stove  Works,  a  corporation,  v.  John 
B.  Clark  and  H.  Cora  Clark,  trading  and  doing  business 
as  Luzerne  Manufacturing  Company.    Before  Pottbib, 
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Stewart,  Mosghzisker,  FRAZERand  Walling,  J  J.    Af- 
firmed. 

Bill  in  equity  to  restrain  unfair  trade  competition. 
Before  Woodward,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  awarded  the  injunction  as  prayed  for  in  the 
bill.    Defendants  appealed. 

Errors  assigned  were  in  dismissing  various  exceptions 
to  findings  of  fact  and  law  of  the  hearing  judge  and  the 
decree  of  the  court. 

0.  J.  Clark,  for  appellants. — The  abbreviations  of  the 
trade-mark  were  not  trade-marks  and  as  no  repair  parts 
were  sold  under  the  trade-mark  specifieid,  the  bill  should 
have  been  dismissed:  Summers  v.  Shryock,  46  Pa.  Su- 
perior Ct.  231 ;  Luther  v.  Luther,  216  Pa.  1 ;  Prey  v. 
Stipp,  224  Pa.  390 ;  Spangler  Brewing  Co.  v.  McHenry, 
242  Pa.  522. 

iJ.  W.  Archhald,  with  him  W.  H.  Reynolds,  Jr.,  and 
Walton  Pennewill,  for  appellee. — The  use  of  initials  on 
different  parts  of  the  stoves  was  wrongful. 

The  fact  that  abbreviations  would  be  relied  on  was  set 
forth  in  the  third  paragraph  of  the  bill :  Reading  Stove 
Works,  Orr,  Painter  &  Co.,  v.  S.  M.  Howes  Co.,  201  Mass. 
437  (87  N.  E.  Repr.  751) ;  Mt.  Penn  Stove  Works  v. 
Peter  &Bro.,l  Lehigh  65. 

Opinion  by  Mr.  Justice  Frazer,  July  1, 1916 : 
Plaintiff  corporation  is  engaged  in  the  manufacture 
of  stoves  and  ranges  in  the  City  of  Scranton  and  for  a 
period  of  many  years  has  manufactured  and  sold  stoves 
of  a  certain  design  in  connection  with  which  it  has  used 
the  name  'T)ockash,"  'Wyoming  Dockash"  and  other 
trade  names,  all  of  them  having  been  registered  as  trade- 
marks and  continuously  used  by  plaintiff  in  connection 
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with  the  manufacture  and  sale  of  its  wares.  The  names 
are  stamped  in  full  on  the  stoves  and  ranges  in  plain  let* 
ters,  but  abbreviated  on  certain  smaller  parts. 

In  1905  defendants  purchased  the  property  of  the  Lu- 
zerne Manufacturing  Company  and  continued  to  con- 
duct the  business  as  copartners  under  that  name.  A 
large  proportion  of  the  firm's  business  consisted  in  cast- 
ing and  selling  repair  parts  for  the  various  makes  and 
styles  of  stoves  used  in  that  region.  On  these  parts  ap- 
peared the  identification  marks  contained  on  the  genuine 
parts  as  manufactured  by  plaintiff,  while  other  patterns 
were  without  marks.  PlaintiflPs  bill  is  to  restrain  de- 
fendants from  using  its  trade-marks  and  prevent  them 
from  selling  repair  parts  on  the  representation  that  they 
.  were  of  plaintiff's  manufacture.  The  court  below  entered 
a  decree  enjoining  defendants  and  their  agents  and  em- 
ployees from  selling  or  offering  for  sale  parts  of  stoves 
or  ranges  manufactured  and  sold  by  plaintiff  bearing  the 
marks  belonging  to  the  latter,  and  also  from  selling  or 
furnishing,  in  response  to  requests  for  repair  parts,  any 
part  not  manufactured  by  plaintiff,  whether  containing 
its  trade-mark  or  not,  without  distinctly  informing  the 
purchaser  that  such  parts  are  not  of  plaintiff's  manu- 
facture. From  the  decree  so  entered  defendants  ap- 
pealed. 

Appellants  lay  particular  stress  on  the  contention  that 
the  allegations  of  the  bill  are  not  broad  enough  to  cover 
the  decree  in  so  far  as  it  relates  to  the  abbreviations  of 
trade-marks  and  unfair  trade  competition,  and,  as  there 
was  no  evidence  that  defendants  used  the  full  trade- 
marks, the  decree  was  improperly  entered.  An  exami- 
nation of  the  bill  convinces  us  this  view  cannot  be  sus- 
tained. The  third  paragraph  avers  plaintiff  in  the  manu- 
facture of  stoves  and  ranges  has  stamped  its  trade-marks 
thereon  and  has  placed  "abbreviations  of  the  said  trade- 
marks  on    the  various  parts  of  the  stoves  and 

ranges.^'  The  same  paragraph  then  avers  that  by  reason 
of  the  long-continued  use  by  plaintiff  "the  same  have  be- 
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come  widely  known  to  dealers  and  the  public  generally 
and  are  associated  in  their  minds  with  the  said  stoves 
and  ranges  and  the  parts  thereof  manufactured  by  com- 
plainant." The  fifth  paragraph  avers  defendants  with 
intent  to  injure  plaintiflPs  business  and  "to  unfairly  se- 
cure part  of  its  established  trade''  manufactured  large 
quantities  of  parts  of  stoves  so  like  corresponding  parts 
manufactured  by  plaintiff  as  to  be  indistinguishable 
therefrom,  which  they  are  selling  upon  the  false  repre- 
sentation that  they  were  manufactured  by  plaintiff. 
These  averments  are  ample  to  cover  both  infringement 
of  trade-marks  and  unfair  competition  by  acts  tending 
to  deceive  the  public  and  thereby  substitute  defendants' 
goods  for  the  products  of  plaintiff.  Although  it  is  not 
allied  the  abbreviations  used  on  the  smaller  parts  of 
the  stoves  and  ranges  were  themselves  registered  as 
trade-marks,  there  can  be  no  doubt  these  abbreviations 
were  effective  as  a  means  of  identifying  the  articles  and 
products  of  plaintiff's  works  and  that  defendants'  use  of 
them,  in  casting  duplicate  parts,  was  calculated  to  de- 
ceive the  ordinary  purchaser  into  believing  they  were 
manufactured  by  plaintiff. 

To  constitute  an  infringement  of  a  trade-mark  a  literal ' 
copy  is  not  necessary.  The  test  is  whether  the  label  or 
mark  is  calculated  to  deceive  the  public  and  lead  them  to 
suppose  they  are  purchasing  an  article  manufactured  by 
a  person  other  than  the  one  offering  it  for  sale :  Pratt's 
App.,  117  Pa.  401.  The  same  principles  apply  to  unfair 
trade  competition.  "The  general  rule  is  that  anything 
done  by  a  rival  in  the  same  business  by  imitation  or  other- 
wise, designed  or  calculated  to  mislead  the  public  in  the 
belief  that  in  buying  the  product,  offered  by  him  for  sale, 
they  were  buying  the  product  of  another's  manufacture, 
would  be  in  fraud  on  that  other's  rights  and  would  afford 
just  ground  for  equitable  interference" :  Juan  F.  PortU: 
ondo  Cigar  Mfg.  Co.  v.  Vicente  Portuondo  Cigar  Mfg.  Co., 
222 T*a.  116, 132.  A  fraudulent  intent  in  such  cases  need 
not  always  be  shown.   "There  are  two  classes  of  cases  in- 
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volving  judicial  interference  with  the  use  of  names,  first, 
where  the  intent  is  to  get  an  unfair  and  fraudulent  share 
of  another's  business,  and,  second,  where  the  effect  of  de- 
fendant's action,  irrespective  of  his  intent,  is  to  produce 
confusion  in  the  public  mind  and  consequent  loss  to  the 
complainant.  In  both  cases,  courts  of  equity  administer 
relief  without  regard  to  the  existence  of  a  technical  trade- 
mark'.' :  American  Clay  Mfg.  Co.  v.  American  Clay  Mfg. 
Co.,  198  Pa.  189, 193,  quoted  in  Suburban  Press  v.  Phila- 
delphia Suburban  Publishing  Co.,  227  Pa.  148.  Tested 
by  these  principles  the  bill  in  the  present  case  is  suffi- 
ciently broad  to  warrant  the  relief  asked  for,  conse- 
quently it  becomes  unnecessary  to  decide  whether  the  use 
of  the  abbreviations  should  be  regarded  as  a  technical  in- 
fringement of  plaintiflfs  trade-mark. 

A  consideration  of  the  findings  of  the  court  below  and 
the  evidence  in  the  case  shows  a  clear  violation  of  plain- 
tiff's rights  by  defendants.  A  purchaser  who  came  to 
defendants'  store  to  buy  a  "Dockash"  water  front,  for 
example,  was  given  a  corresponding  part  manufactured 
by  defendants  and  bearing^  the  same  marks  or  initiate 
used  by  plaintiff.  Beyond  dispute  this  general  practice 
continued  for  a  considerable  time,  and  during  the  year 
1912  plaintiff  sent  a  number  of  its  agents,  at  various 
times,  to  purchase  parts  from  defendants  for  the  pur- 
pose of  procuring  evidence  against  them.  While  it  is 
true,  in  making  out  bills,  there  was  a  statement  that  the 
pieces  were  sold  "to  fit"  the  particular  make  of  stove 
specified  and  defendants'  bill  heads  contained  a  stipu- 
lation that  they  did  not  "guarantee  all  repairs  invoiced 
below  to  be  original  and  no  attempt  is  made  to  deceive 
the  purchaser,  and  they  are  sold  with  that  understand- 
ing," and  that  "if  not  originals  we  do  not  represent  them 
to  be  made  by  others  than  ourselves,"  yet  the  manner  of 
sale  and  use  of  the  marks  were  calculated  both  to  deceive 
the  purchaser  and  induce  him  to  believe  he  was  securing 
genuine  parts  manufactured  by  plaintiff. 

In  March,  1913,  on  discovering  plaintiff  was  investi- 


Digitized  by  VjOOQ IC 


SCRANTON  S.  W.,  v.  CLARK,  et  al.,  Appellants.      29 
1916.]  Opinion  of  the  Court, 

gating  their  method  of  doing  business  and  that  proceed- 
ings would  probably  be  instituted  against  them,  defend- 
ants ceased  manufacturing  castings  with  plaintiflPs  mark 
on  them  and  thereafter  removed  the  imprints  or  letters 
from  such  parts  in  the  process  of  making  up  the  moulds. 
The  method  used  by  defendants  in  imitating  the  various 
pieces,  was  Ijo  take  a  genuine  part  manufactured  by 
plaintiff  and  use  it  as  a  pattern  to  make  an  impression 
in  sand,  thus  forming  a  mould  into  which  molten  iron 
was  poured  to  make  the  casting.  In  this  manner  the  de- 
sign on  the  original  article  was  reproduced  on  the  copy. 
The  removal  of  plaintiff's  mark  on  the  part  was  accom- 
plished by  "smoothing  down"  the  imprint  in  the  sand 
made  by  the  lettering  before  pouring  the  molten  iron 
into  the  mould. 
Defendants,  in  their  answer,  aver  that  since  March, 

1913,  no  parts  bearing  plaintiff's  marks  or  abbreviations, 
have  been  manufactured  or  sold  by  them  and  that  they 
have  no  intention  of  manufacturing  or  selling  in  the 
future  parts  on  which  plaintiff's  trade-marks  or  abbrevi- 
ations appear.    The  present  bill  was  filed  January  8, 

1914,  about  ten  months  subsequent  to  the  time  defend- 
ants say  they  ceased  using  plaintiff's  marks  and  they  now 
contend  no  occasion  exists  for  the  entry  of  a  decree  or  in- 
junction restraining  them  from  doing  something  they 
have  ceased  to  do  and  disclaim  an  intention  of  doing  in 
the  future. 

To  sustain  them  in  this  position  defendants  rely  on 
several  Federal  Court  cases.  In  one  of  them,  Dodge 
Manufacturing  Co.  v.  Sewall  &  Day  Cordage  Co.,  142 
Fed.  Eepr.  288,  the  use  of  plaintiff's  trade-mark  v^as 
immediately  discontinued  on  request.  In  Ferguson-Mc- 
Kinney  Dry  Goods  Co.  v.  J.  A.  Shriven  Co.,  165  Fed. 
Repr.  655,  more  than  two  years  had  elapsed  between  the 
discontinuance  of  the  use  of  plaintiff's  trade-mark  and 
the  filing  of  the  bill.  In  Van  Raalt  v.  Schenck,  159  Fed. 
Bepr.  248,  defendant  in  good  faith  believed  himself  to  be 
entitled  to  the  use  of  the  mark  in  question,  and,  upon  an 
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advertse  decision  by  the  patent  office,  promptly  filed  a 
disclaimer  and  executed  a  release  submitted  to  him  by 
plaintiflPs  attorneys  and  ceased  absolutely  to  use  the 
symbol. 

On  the  other  hand  in  Clark  Thread  Co.  v.  William 
Clark  Co.,  55  N.  J.  Eq.  658,  it  was  held,  where  defendant 
admitted  infringement  at  the  time  the  bill  was  filed,  the 
mere  assertion  that  he  would  thereafter  refrain  from 
such  act,  was  not  a  sufficient  reason  for  refusing  an  in- 
junction. And  in  Thomas  Q.  Plant  v.  May  Mercantile 
Co.,  153  Fed.  Repr.  229,  it  was  held  the  mere  fact  that 
defendant  ceased  to  use  plaintiflPs  mark  before  suit  was 
brought,  was  not  sufficient  to  defeat  an  injunction  where 
it  appeared  defendant  continued  its  use  after  notice  to 
desist  and  contested  the  suit  brought  to  comi)el  him  to 
do  so.  The  court  followed  the  earlier  case  of  Hutchinson 
V.  Blumberg,  51  Fed.  Repr.  829,  where  it  was  said  (page 
831) :  "If  the  proof  had  shown  that  the  defendant  at 
once,  on  being  notified  of  his  infringement,  had  in  good 
faith  abandoned  the  use  of  complainant's  trade-mark, 
his  conduct  in  that  respect  might  be  considered  by  the 
court  in  fixing  the  terms  of  the  decree.  But  the  record 
shows  that  the  defendant  has  contested  every  step  of  the 
case.  He  has  put  the  complainants  to  the  expense  of 
proving  every  fact  necessary  to  establish  their  right  to 
the  use  of  the  trade-mark  in  question,  and  also  of  the  fact 
of  his  (defendant's)  infringement,  and  even,  only  a  very 
few  days  before  the  case  was  brought  on  for  final  hear- 
ing, put  in  additional  proof  upon  the  point  of  complain- 
ant's right  to  the  use  of  the  word  and  symbol  'star.' " 

This  question  was  before  the  Superior  Court  of  this 
State  in  E.  T.  Fraim  Lock  Company  v.  Shimer,  43  Pa. 
Superior  Ct.  221,  and  it  was  there  held  the  fact  that 
defendant  was  without  knowledge  of  plaintiflPs  prior 
appropriation  of  a  trade-mark  and  discontinued  its  use 
as  soon  as  notified  of  its  previous  adoption  by  plaintiflP, 
was  not  sufficient  reason  for  refusing  an  injunction  and 
dismissing  the  bill  where  defendant  in  his  answer  denied 
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plaintiff's  exclusive  right  and  gave  no  intimation  of  an 
intention  not  to  resume  its  use  in  the  future. 

In  the  present  case  defendants'  answer  denies  they 
have  been  selling  parts  manufactured  by  them  by  using 
plaintiff's  trade-marks  and  also  that  they  have  repre- 
sented the  parts  so  made  to  be  the  product  of  plaintiff's 
manufacture  or  that  they  have  deceived  op  intended  to 
deceive  any  person  for  the  purpose  of  unfairly  securing 
any  part  of  plaintiff's  trade.  They  have,  also,  contested 
the  case  and  offered  evidence  in  support  of  their  answer, 
and  while  they  aver,  in  the  sixth  paragraph,  that,  since 
March,  1913,  none  of  the  products  of  their  manufacture 
contains  letters  or  abbreviations  used  by  plaintiff  and 
that  they  have  no  intention  of  again  aflftxing  such  letters 
or  abbreviations  to  parts  manufactured  in  the  future,  it 
appears  from  the  testimony,  however,  they  have  not  acted 
in  such  good  faith  as  the  foregoing  averments  and  the 
argument  of  their  counsel  would  seem  to  indicate.  A 
witness  for  plaintiff  testified  to  having  visited  defend- 
ants' place  of  business  several  years  before  this  pro- 
ceeding was  begun  with  a  view  of  inducing  them  to  aban- 
don the  practice  of  manufacturing  duplicate  parts  of 
plaintiff's  stoves  and  as  a  result  of  the  visit  secured  a 
promise  that  the  practice  would  be  discontinued.  The 
promise  was  not  kept,  one  of  defendants  admitting  they 
continued  making  the  castings,  notwithstanding  their 
assurance  not  to  do  so.  The  practice  was  in  fact  pur- 
sued until  March,  1913,  and  was  then  discontinued  for 
the  apparent  reason  that  new  investigations  were  being 
made  by  plaintiff  and  that  the  latter  had  been  gathering 
evidence  against  defendants  for  some  time.  A  promise 
given  under  such  circumstances,  especially  in  view  of 
the  defense  made  to  the  bill,  and  the  denial  of  infringe- 
ment of  plaintiff's  trade-marks,  does  not  indicate  suf- 
ficient good  faith  to  warrant  the  court  in  withholding  the 
remedy  to  which  plaintiff  is  entitled. 

We  deem  it  unnecessary  to  consider  whether  defend- 
ants, in  making  their  own  parts  by  removing  the  plain- 
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tiff's  lettering  in  the  sand  moulds  before  making  the  cast- 
ings, have  violated  the  Act  of  April  24,  1905;  P.  L.  302, 
which  makes  it  unlawful  for  any  person  or  firm  to  re- 
move a  trade-mark  or  other  device  from  merchandise  for 
the  purpose  of  using  such  merchandise  as  a  pattern  for 
reproducing  the  same,  as  this  question  is  not  clearly  in- 
cluded in  the  allegations  of  the  bijl. 

The  decree  entered  by  the  court  below  is  too  broad, 
however.  The  first  part  restrains  defendants  "from  sell- 
ing or  offering  for  sale  any  repair  parts  of  stoves  or 
ranges  manufactured  and  sold  by  plaintiff,  bearing  any 
of  the  plaintiff's  marks  or  indicia  thereon.'^  To  this  ex- 
tent the  decree  is  proper  and  sufficient  to  prevent  de- 
fendants from  selling  repair  parts  by  representing  them 
to  be  manufactured  by  plaintiff.  The  remainder  of  the 
decree  restraining  defendants  from  selling,  in  response 
to  inquiries,  parts  not  made  by  plaintiff,  whether  they 
have  or  have  not  on  them  marks  used  by  plaintiffs,  with- 
out informing  the  purchaser  they  are  not  of  plaintiff's 
manufacture,  unnecessarily  restricts  defendants  in  the 
legitimate  conduct  of  their  business.  There  is  no  ques- 
tion of  violation  of  patent  rights  involved  in  this  case. 
Consequently  it  is  not  unlawful  for  defendants  to  imitate, 
and  manufacture  and  sell  as  their  own,  an  article  manu- 
factured by  plaintiff.  Only  by  virtue  of  complainant's 
rights  under  its  trade-lnark,  and  the  rules  of  law  relating 
to  unfair  competition,  has  plaintiff  the  right  to  control 
the  business  of  defendants.  So  long  therefore  as  defend- 
ants manufacture  and  sell  the  plain  castings  without 
marks,  except  their  own,  and  without  attempting  to  dis- 
pose of  the  article  as  a  part  manufactured  by  plaintiff, 
the  latter  has  no  cause  to  complain. 

The  decree  of  the  lower  court  is  modified  and  it  is  or- 
dered and  decreed  that  an  injunction  issue,  enjoining  and 
restraining  the  defendants,  John  B.  Clark  and  H.  Cora 
Clark,  his  wife,  trading  and  doing  business  as  the  Lu- 
zerne Manufacturing  Company,  their  agents,  clerks, 
servants,  workmen  and  employees,  and  every  of  them, 
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from  selling,  or  offering  for  sale,  repair  parts  of  stoves 
or  ranges  bearing  any  of  plaintiff's  marks  or  indicia 
thereon,  unless  manufactured  by  plaintiff  and  purchased 
by  defendants  for  pmrpose  of  resale.  As  so  modified  the 
decree  of  the  lower  court  is  aflftrmed. 


Anderson,  Appellant,  v.  Carnegie  Steel  Company. 

Constitutional  law  —  Constitution  of  Pennsylvania,  Article  I, 
Section  9 — Constitution  of  the  United  States,  llfth  Amendment — 
Workman's  Compensation  Act  of  June  2, 1915,  P.  L,  736— Validity, 

1.  A  person  has  no  property,  no  vested  interest  in  any  rule  of  the 
common  law;  that  is  only  one  of  the  forms  of  municipal  law  and 
is  no  more  sacred  than  any  other.  Rights  of  property  which  have 
been  created  by  the  conunon  law  cannot  be  taken  away  without 
due  process;  but  the  law  itself,  as  a  rule  of  conduct,  may  be 
changed  at  the  will  of  the  legislature,  unless  prevented  by  consti- 
tutional limitations. 

2.  Section  201  of  Article  11  of  the  Workman's  Compensation 
Act  of  June  2,  1916,  P.  L.  736,  abolishing  the  fellow  servant  rule, 
assumption  of  risk,  and  contributory  negligence  as  defenses  to 
actions  to  recover  damages  for  injuries  sustained  by  an  employee, 
or  for  death  resulting  from  injuries  received  in  the  course  of  em- 
ployment, does  not  effect  a  deprivation  of  property  without  due 
process  of  law,  in  violation  of  Article  I,  Section  9,  of  the  Consti- 
tution of  Pennsylvania  and  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States. 

3.  Section  204  of  Article  II  of  the  said  Act  of  1915,  providing  in 
effect  that  no  agreement  or  release  of  damages  made  before  the 
happening  of  any  accident,  except  the  agreement  defined  in  Article 
III  of  said  act,  shall  be  valid  or  bar  claims  for  damages  for  the 
injuries  resulting  therefrom,  is  but  a  statutory  extension  of  the 
principle  that  a  contract  limiting  or  releasing  damages  for  future 
negligence  is  against  public  policy,  and  is  not  unconstitutional 
as  being  an  unreasonable  interference  with  the  right  of  the  indi- 
vidual to  make  his  own  contract. 

4.  Sections  301,  302  and  303  of  Article  III  of  the  said  Act  of 
1915  do  not  deprive  citizens  of  the  rights  of  trial  by  jury  in  vio- 
lation of  Article  I,  Section  6,  of  the  Constitution,  as  neither  em- 
ployer nor  employee  is  deprived  of  a  trial  by  jury  except  by  his  own 
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consent,  conclusively  presumed  to  have  been  given  unless  with- 
held in  the  manner  prescribed  by  the  act. 

5.  Article  HE  of  the  said  Act  of  1915  does  not  violate  Section  21 
of  Article  HE  of  the  Constitution  of  Pennsylvania  providing  that 
no  acts  of  the  general  assembly  shall  limit  the  amount  to  be  re- 
covered for  injuries  resulting  in  death  or  for  injuries  to  persons  or 
{Properly,  as  the  amount  to  be  recovered  under  the  provisions  of 
the  act  is  limited  only  when  the  parties  to  the  contract  of  employ- 
ment so  agree. 

Argued  April  17, 1916.  Appeal,  No.  62,  Oct.  T.,  1916, 
by  plaintiflf,  from  judgment  of  C.  P.  AUegheliy  Co., 
April  T.,  1916,  No.  326,  on  verdict  for  defendant,  in  case 
of  William  Anderson  v.  Carnegie  Steel  Company.  Be- 
fore Beown,  C.  J.,  Mbstebzat,  Potter,  Stbwabt, 
MoscHziSKBR,  Fbazbb  and  Walling,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Shapbb,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  defendant  demurred  to  the  statement  of  claim  in 
the  affidavit  of  defense.  The  court  sustained  the  de- 
murrer and  entered  judgment  for  defendant.  Plaintiflf 
appealed. 

Error  assigned  was  in  entering  judgment  for  ,defend- 
ant. 

Leonard  K.  Cfuiler,  for  appellant. — Section  201  of  the 
Workmen's  Compensation  Act  of  June  2, 1915,  P.  L.  736, 
violates  Article  I,  Section  9,  of  the  Constitution  of  Penn- 
sylvania, providing  that  a  person  cannot  be  deprived  of 
his  life,  liberty  or  property  unless  by  the  judgment  of  his 
peers  or  the  law  6f  the  land :  Ziegler  v.  South  &  North 
Alabama  R.  R.  Co.,  58  Ala.  594 ;  Ives  v.  South  Buflfalo 
Ry.  Co.,  201  N.  T.  271  (94  N.  E.  Repr.  431). 

Section  204  of  Article  II  of  the  said  act  is  unconstitu- 
tional as  being  in  violation  of  the  bill  of  rights  and  of  the 
Constitution  of  the  United  States,  providing  that  no  i)er- 
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son  can  be  deprived  of  his  property  without  due  process 
of  law :  AUgeyer  v.  State  of  Louisiana,  165  U-  S.  578 ; 
Godcharles  v.  Wigeman,  113  Pa.  431 ;  Waters  v.  Wolf, 
162  Pa.  153 ;  Com.  of  Penna.  v.  Brown,  8  Pa.  Superior 
Ct.  339;  AdinoM  v.  Hazlett,  242  Pa.  25;  Thorpe  v.  Rut- 
land &  Burlington  R.  R.  Co.,  27  Vt.  140 ;  Dennis  v.  Moses, 
18  Wash.  537  (52  Pac.  Repr.  333). 

Article  III  providing  for  the  payment  of  compensation 
irrespective  of  negligence  is  unconstitutional  and  void 
because  it  deprives  a  person  of  his  right  of  trial  by  jury. 

The  so-called  elective  feature  of  the  act  does  not  save 
the  statute:  Godcharles  v.  Wigeman,  113  Pa.  431;  Erd- 
man  v.  Mitchell,  207  Pa.  79;  Placcus  v.  Smith,  199  Pa. 
128;  Durkin  v.  Kingston  Coal  Co.,  171  Pa.  193;  Ives  v. 
South  Buffalo  Ry.  Co.,  201  N.  Y.  271;  Adinolfi  v.  Haz- 
lett, 242  Pa.  25;  Penna.  R.  R.  Co.  v.  McCloskey,  23  Pa. 
526 ;  6rogan  &  Merz  v.  Adams  Express  Co.,  114  Pa.  523 ; 
Penna.  R.  R.  v.  Raiordon,  119  Pa.  577;  Weiller  v.  Penna. 
R.  R.,  134  Pa.  310 ;  Penna.  R.  R.  v.  Butler,  57  Pa.  335. 

David  A.  Reed,  of  Heed,  Smith,  Shaw  d  Beat,  with  him 
J.  B.  Colahan,  Jr.,  and  Francis  H.  Bohlen,  for  appellee. — 
The  fact  that  the  act  abolishes  the  common  law  defense 
of  the  fellow  servant  rule,  assumption  of  risk  and  con- 
tributory negligence  does  not  render  the  act  unconsti- 
tutional :  Matheson  v.  Minneapolis  Street  Railway  Co., 
148  N.  W.  Repr.  71 ;  Borgnis  v.  Falk  Co.,  147  Wiscon- 
sin, 327;  In  re  Opinion  of  the  Justices,  209  Mass.  607; 
Young  V.  Duncan,  218  Mass.  346 ;  Sexton  v.  Newark  Dist. 
TeL  Co.,  84  N.  J.  L.  85;  Memphis  Cotton  Oil  Co.  v.  Tol- 
bert,  171  S.  W.  Repr.  309 ;  Deibeikis  v.  Link-Belt  Co.,  261 
Illinois  454 ;  State,  ex  rel.,  Yaple,  v.  Creamer,  85  Ohio 
349 ;  Zumkehr  v.  Diamond  Portland  Cement  Co.,  23  Ohio 
Dec.  224. 

It  was  comi)etent  for  the  legislature  to  enact  that  at 
the  time  when  the  contract  of  employment  is  made  the 
parties  shall  be  presumed  to  have  agreed  to  abide  by  the 
provisions  of  the  act  in  the  absence  of  an  express  stipu- 
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latioii  to  the  contrary :  Grogan  &  Merz  v.  Adams  Express 
Co.,  114  Pa.  523 ;  Sexton  v.  Newark  Dist  Tel.  Co.,  84 
N.  J.  L.,  85 ;  Young  v.  Duncan,  218  Mass.  346 ;  Deibeikis 
V.  Link-Belt  Co.,  261  Illinois  454 ;  State,  ex  rel.,  Yaple, 
V.  Creamer,  85  Ohio  349 ;  Jeffrey  Mfg.  Co.  v.  Blagg,  235 
U.  S.  571;  Borgnis  v.  Falk  Co.,  147  Wisconsin  327; 
Matheson  v.  Minneapolis  Street  Railway  Co.,  148  N.  W. 
Repr.  71 ;  Washington  on  Relation  of  Davis-Smith  Co. 
V.  Clausen,  65  Wash.  156 ;  Stoll  v.  Pacific  Coast  Steam- 
ship Co.,  205  Fed.  Repr.  169;  Cunningham  v.  North- 
western Improvement  Co.,  44  Montana  180;  Memphis 
Cotton  Oil  Co.  V.  Tolbert,  171  S.  W.  Repr.  309. 

Walter  Thomas  filed  a  paper  book  as  amicus  curiae. 

Opinion  by  Mr.  Chief  Justice  Brown,  July  1,  1916 : 

William  Anderson  brought  this  action  against  the 
Carnegie  Steel  Company  to  recover  damages  for  injuries 
sustained  while  serving  it  as  one  of  its  employees  on 
January  12, 1916.  The  aflftdavit  of  defense  averred  that 
the  case  was  within  the  scope  of  the  Workmen's  Com- 
pensation Act  of  June  2,  1915,  P.  L.  736 ;  that  said  act 
is  constitutional  and  that  what  is  therein  provided  is 
plain  tiflPs  exclusive  remedy.  This  raised  a  question  of 
law  and  the  court  below  disposed  of  it  by  entering  judg- 
ment for  the  defendant  in  accordance  with  the  provisions 
of  Section  20  of  the  Procedure  Act  of  May  14, 1915,  P.  L. 
483. 

Nothing  appears  in  plaintiffs  statement  of  his  claim 
to  take  his  case  out  of  the  Workmen's  Compensation  Act, 
and  its  constitutionality  is  the  sole  question  involved  in 
this  appeal.  We  take  up  the  objections  to  its  constitu- 
tionality in  the  order  in  which  counsel  for  appellant  has 
presented  them. 

It  is  first  contended  that  Section  201,  Article  II,  of  the 
Act  of  1915,  is  unconstitutional,  because  (1)  it  is  viola- 
tive of  Article  I,  Section  9,  of  our  Constitution,  which 
provides  that  one  cannot  be  deprived  of  his  property  "un- 
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less  by  the  judgment  of  his  peers  or  the  law  of  the  land," 
and  (2)  because  it  is  in  contravention  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States, 
which  declares  that  no  one  shall  be  deprived  of  his  prop- 
erty '^without  due  process  of  law.'V  Section  201  is  as 
follows :  "In  any  action  brought  to  recover  damages  for 
personal  injury  to  an  employee  in  the  course  of  his  em- 
ployment, or  for  death  resulting  from  such  injury,  it 
shall  not  be  a  defense — (a)  That  the  injury  was  caused 
in  whole  or  in  part  by  the  negligence  of  a  fellow  em- 
ployee; or  (b)  That  the  employee  had  assumed  the  risk 
of  th^  injury;  or  (c)  That  the  injury  was  cau^d  in  any 
degree  by  the  negligence  of  such  employee,  unless  it  be 
established  that  the  injury  was  caused  by  such  em- 
ployee's intoxication  or  by  his  reckless  indifference  to 
danger.  The  burden  of  proving  such  intoxication  or 
reckless  indifference  to  danger  shall  be  upon  the  defend- 
ant, and  the  question  shall  be  one  of  fact  to  be  determined 
by  the  jury.''  It  is  urged  that  the  taking  away  of  these 
defenses  is  deprivation  of  property  without  due  process 
of  law.  Section  201,  applies  only  to  actions  at  law  for 
damages  resulting  from  the  negligence  of  employers,  and 
by  it  they  may  no  longer  set  up  certain  defenses  available 
under  the  common  law ;  but  no  one  has  property  in  any 
rule  of  that  law.  Rights  of  property  may  be  acquired 
under  it,  and,  when  so  acquired,  the  owner  of  them  is  not 
to  be  deprived  of  them  "unless  by  the  judgment  of  his 
peers  or  the  law  of  the  land" ;  but,  while  rights  of  prop- 
erty created  by  the  unwritten  law  cannot  be  taken  away 
without  due  process  of  law,  the  common  law  itself  may 
be  changed  by  statute,  and,  from  the  time  it  is  so 
changed,  it  operates  in  the  future  only  as  changed.  The 
written  and  unwritten  law  are  both  rules  of  civil  conduct 
proceeding  from  the  supreme  power  of  the  State.  "That 
one  is  unwritten  and  the  other  written  can  make  no  dif- 
ference in  their  validity  or  effect.  The  common  law  did 
not  become  a  part  of  the  Ip-ws  of  the  states  of  its  own 
vigor.     It  has  been  adopted  by  constitutional  provision, 
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by  statute  or  decision^  and,  we  may  say  in  passing,  is  not 
the  same  in  fill  particnlars  in  all  the  states.  But  how- 
ever adopted,  it  expresses  the  policy  of  the  State  for  the 
time  being  only  and  is  subject  to  change  by  the  power 
that  adopted  if' :  Western  Union  Telegraph  Company 
V.  Commercial  Milling  Company,  218  U.  S.  406.  In 
Mondou  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  223  U.  S.  1,  it 
was  held  that  an  act  of  congress  abolishing  the  defenses 
of  assumption  of  risk  and  the  fellow  servant  rule,  and 
providing  that  contributory  negligence  shall  merely  miti- 
gate damages,  did  not  violate  the  "due  process  of  law*' 
clause  of  the  Constitution,  and,  in  so  holding,  it  was  said : 
"A  person  has  no  property,  no  vested  interest,  in  any 
rule  of  the  common  law.  That  is  only  one  of  the  forms 
of  municipal  law,  and  is  no  more  sacred  than  any  other. 
Rights  of  property  which  have  been  created  by  the  com- 
mon law  can  not  be  taken  away  without  due  process ;  but 
the  law  itself,  as  a  rule  of  conduct,  may  be  changed  at 
the  will of  the  legislature,  unless  prevented  by  con- 
stitutional limitations.  Indeed  the  great  oflBce  of  stat- 
utes is  to  remedy  defects  in  the  common  law  as  they  are 
developed,  and  to  adapt  it  to  the  changes  of  time  and 
circumstances.'^  Other  cases  to  the  same  effect  are: 
Young  V.  Duncan,  218  Mass.  346 ;  Borgnis  v.  Falk  Co., 
147  Wis.  327;  Sexton  v.  Newark  Dist.  Tel.  Co.,  84  N.  J. 
L.  85 ;  State  v.  Creamer,  85  Ohio  St  349.  The  first  con- 
tention of  the  appellant  is  groundless. 

It  is  next  contended  that  Section  204,  of  Article  II, 
of  the  Act  of  1915,  is  unconstitutional,  because  it  is  an 
unreasonable  interference  with  the  right  of  an  individual 
to  make  his  own  contract  That  section  is  as  follows : 
"No  agreement,  composition,  or  release  of  damages  made 
before  the  happening  of  any  accident,  except  the  agree- 
ment defined  in  Article  III  of  this  act,  shall  be  valid  or 
shall  bar  a  claim^  for  damages  for  the  injury  resulting 
therefrom ;  and  any  such  agreement,  other  than  that  de- 
fined in  Article  III  herein,  ^s  declared  to  be  against  the 
public  policy  of  this  Commonwealth.    The  receipt  of 
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benefits  from  any  association,  society,  or  fund  shall  not 
bar  the  recovery  of  damages  by  action  at  law,  nor  the  re- 
covery of  compensation  under  Article  III  hereof;  and 
any  release  executed  in  consideration  of  such  benefits 
shall  be  void.'^  At  the  time  the  Act  of  1915  was  passed 
the  settled  law  of  this  State  was  that  a  contract  limiting 
or  releasing  damages  for  future  negligence  was  against 
public  policy:  Penna.  R.  R.  v.  Butler,  57  Pa-  335;  Qro- 
gan  &  Merz  v.  Adams  Express  Co.,  114  Pa.  523 ;  Penna. 
R.  R.  V.  Raiordon,  119  Pa.  577.  The  foregoing  section  is 
but  a  statutory  extension  of  the  same  principle. 

It  is  further  urged  that  Sections  301,  302  and  303,  of 
Article  III,  of  the  Act  of  1915,  are  unconstitutional,  be- 
cause they  are  violative  of  Article  I,  Section  6,  of  our 
Constitution,  which  declares  that  *^trial  by  jury  shall  be 
as  heretofore,  and  the  right  thereof  remain  inviolate.'^ 
If  the  foregoing  sections  are  to  be  binding  on  an  em- 
ployer or  employee  in  any  case,  they  will  be  so  only  after 
both  have  agreed  they  shall  be  so  bound.  It  is  clearly 
I>ointed  out  in  Section  302  to  each  of  the  contracting' 
parties  how  either  of  them  may,  in  a  very  simple  way, 
prevent  the  operation  of  Article  III.  Neither  of  them 
is  deprived  of  a  trial  by  jury  except  by  his  own  consent, 
conclusively  presumed  to  have  been  given,  unless  with- 
held in  the  manner  prescribed  by  the  act.  Either  party, 
employer  or  employee,  by  his  statement  in  writing  to  the 
other  that  the  provisions  of  Article  III  of  the  act  "are 
not  intended  to  apply,"  may  prevent  their  application. 
Nothing  is  to  be  found  in  the  said  three  sections  depriv- 
ing employer  or  employee  of  the  constitutional  right  of 
a  trial  by  jury.  They  merely  permit  a  waiver  of  the 
same,  if  both  so  agree,  and  neither  the  Federal  nor  State 
Constitution  precludes  such  waiver :  Krugh  v.  Lycoming 
Fire  Insurance  Company,  77  Pa.  15. 

Finally,  it  is  contended  that  Article  III,  of  the  Act  of 
1915,  is  unconstitutional,  because  it  is  violative  of  Sec-  * 
tion  21,  of  Article  III,  of  our  Constitution,  which  pro- 
vides :  "No  act  of  the  general  assembly  shall  limit  the 
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amount  to  be  recovered  for  injuries  resulting  in  death, 
or  for  injuries  to  persons  or  property;  and  in  case  of 
death  from  such  injuries,  the  right  of  action  shall  sur- 
vive, and  the  general  assembly  shall  prescribe  for  whose 
benefit  such  actions  shall  be  prosecuted.''  It  need  only 
be  said  of  this  contention  that  the  amount  to  be  recovered 
for  injuries  to  an  employee  is  limited  only  when  the 
parties  to  the  contract  of  employment  so  agree. 

The  assignment  of  error  is  overruled  and  the  judgment 
is  affirmed. 


Commonwealth  ex  rel.  Fuehrer  v.  Grim  et  al., 
Appellants, 

Quo  warranto — Judgment — Examination^  of  issues  not  raised  by 
pleadings — Invalid  judgment  • 

1.  A  judgment  not  responsive  to  the  pleading  will  on  appeal  be 
reversed. 

2.  A  suggestion  for  a  writ  of  quo  warranto  was  filed  requiring 
respondents  to  show  by  what  warrant  they  held  certain  offices  in  a 
subordinate  incorporated  council  of  a  beneficial  association.  It 
appeared  that  the  relators  were  officers  in  an  unincorporated  sub- 
ordinate council  of  the  same  name,  which  had  received  a  charter 
from  the  parent  body ;  that  the  members  of  the  incorporated  body 
had  separated  from  the  parent  party  and  obtained  a  charter  from 
the  Court  of  Conamon  "Pleas,  and  no  longer  owed  any  allegiance 
to  the  parent  party,  although  they  retained  certain  property  of  a 
former  council  whose  charter  had  been  revoked.  The  lower  court 
entered  judgm^t' against  the  respondents  as  officers  of  the  unincor- 
porated council.  Held,  that  the  judgnaent  was  not  responsive  to  the 
issues  raised  by  the  pleading,  which  was  whether  relators  were  en- 
titled to  office  in  the  incorporated  body,  and  the  judgment  was  re- 
versed. 

Argued  April  17,  1916.  Appeal,  No.  257,  Jan.  T., 
1915,  by  defendants,  from  judgment  of  C.  P.  Lehigh  Co., 
April  T.,  1914,  No.  10,  in  quo  warranto  proceedings,  in 
case  of  Commonwealth  of  Pennsylvania  ex  rel.  A.  J. 
Fuehrer,  V.  F.  Sterner,  John  H.  Rhoads,  Charles  D. 
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Bhoads,  John  S.  Reinhard,  John  F.  T.  Hunter,  Calvin 
A.  Diehl  and  Wilson  R.  Krader  v.  Victor  E.  Grim,  H:  R. 
Rnch,  H.  T.  Heintzelman,  Wesley  M.  Mack  and  Henry 
R.  Stuber.  Before  Brown,  C.  J.,  Mbstrbzat,  Potter, 
Stewart,  Moschzisker,  Frazbr  and  Walling,  JJ.  Re- 
versed- 

Quo  warranto  to  determine  defendants'  right  to  hold 
office  in  Jordan  Council  No.  756,  Junior  Order  of  United 
American  Mechanics  of  Pennsylvania,  incorporated. 
Before  Groman,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  entered  judgment  of  ouster  against  the  re- 
spondents as  officers  of  Jordan  Council  No.  746,  Junior 
Order  of  United  American  Mechanics  of  Pennsylvania, 
an  unincorporated  body.  Victor  E.  Grim,  H.  R.  Ruch, 
H.  T.  Heintzelman,  Wesley  M.  Mack  and  Henry  H. 
Stuber,  appealed. 

Error  assigned,  among  others,  was  the  judgment  of 
the  court. 

Frank  Jacobs,  with  him  Jf.  P.  Schantz  and  A.  W. 
Hagenhach,  for  appellants. 

L.  H,  Rupp,  of  Butz  d  Rupp,  with  him  B.  Frank  Myers 
and  Francis  Gl  Lewis,  for  appellees. 

Opinion  by  Mr.  Justice  Mestrezat,  July  1, 1916 : 
This  is  a  suggestion  for  a  writ  of  quo  warranto,  filed  by 
the  relators,  requiring  the  respondents  to  show  by  what 
warrant  they  hold  certain  offices  in  Jordan  Council  No. 
746  Junior  Order  of  United 'American  Mechanics  of 
Pennsylvania,  incorporated,  located  in  the  City  of  Allen- 
town,  Pennsylvania. 

Jordan  Council  No.  746  Junior  Order  of  United 
American  Mechanics  was  a  subordinate  council  of  the 
state  council  of  the  order  and  was  organized  at  Allen- 
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town,  Pennsylvania,  in  1891  under  a  charter  or  warrant 
granted  by  the  State  Council  of  Pennsylvania.  On  Sep- 
tepiber  6,  1909,  a  charter  was  granted  to  a  corporation 
having  the  same  name  hj  the  Court  of  Common  Pleas  of 
Lehigh  County  under  the  General  Corporation  Act  of 
1874  and  its  (Supplements,  the  purpose  as  expressed  in 
the  charter  being  "for  the  maintenance  of  a  society  for 
beneficial  and  protective  purposes  to  its  members,  from 
funds  collected  therein."  Dissension  arose  in  the  mem- . 
J)ership  of  the  Junior  Order  of  United  American  Me- 
chanics, and  at  the  meeting  of  the  State  Council  in  Erie, 
Pennsylvania,  on  September  20,  1910,  there  was  a  divi- 
sion in  the  state  organization,  one  faction  meeting  at  the 
Ensign  Building  and  the  other  at  the  Beed  House.  The 
faction  which  met  at  the  Ensign  Building  was  subse- 
quently declared  by  this  court  to  constitute  the  legal  or- 
ganization :  Commonwealth,  ex  rel.,  v.  Heilman,  241  Pa. 
374.  Jordan  Council  affiliated  with  the  faction  which  met 
at  the  Beed  House  and  its  charter  was  suspended  by  the 
state  council  on  March  21, 1911,  and,  after  a  trial  before 
the  judiciary  of  the  state  council,  the  charter  was  revoked 
on  June  2,  1911.  After  its  warrant  had  been  revoked, 
June  2, 1911,  Jordan  Council,  incorporated,  continued  as 
an  independent  organization  collecting  dues  from  its 
members  and  otherwise  carrying  out  the  purpose  set  forth 
in  the  charter  obtained  from  the  Court  of  Common  Pleas. 
It  also  retained  possession  of  all  the  property,  no  action 
having  been  taken  by  the  state  body  of  the  Junior  Order 
of  United  American  Mcichanics  to  compel  the  surrender 
thereof  in  accordance  with  Article  VII,  Section  6,  of  the 
laws  of  the  order.  On  December  4,  1913,  by  a  vote  of  a 
majority  of  those  in  attendance,  a  resolution  was  adopted 
changing  the  name  of  the  corporation  to  Jordan  Council 
No.  746  Fraternal  Patriotic  Americans,  and  the  officers 
were  authorized  to  present  a  petition  to  the  Court  of 
Common  Pleas  of  Lehigh  County  to  change  the  name  of 
the  corporation  accordingly.  The  respondents  were 
elected  officers  of  Jordan  Council  at  various  times  subse- 
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qnent  to  the  revocation  of  the  charter  by  the  State  Coun- 
cil of  the  Junior  Order  of  United  American  Mechanics 
on  June  2,  1911.  In  October,  1913,  a  minority  of  the 
members  of  the  original  Jordan  Council  No.  746  Junior 
Order  of  United  American  Mechanics,  whose  ^^harter  had 
been  revoked,  petitioned  the  state  council  of  the  order 
to  have  the  charter  and  the  property  of  the  council  re- 
stored, and  on  December  15,  1913,  the  charter  was  rev 
stored  to  the  relators  as  Jordan  Council  No.  746  Junior 
Order  of  United  American  Mechanics.  The  council  was 
reorganized,  elected  relators  to  office,  and  proceeded  to 
transact  business  as  Jordan  Council  No.  746  Junior 
Order  of  United  American  Mechanics.  The  relators  are 
recognized  by  the  state  and  national  councils  of  the  order 
as  the  lawful  officers  of  Jordan  Council. 

On  January  12,  1914,  a  suggestion  for  a  writ  of  quo 
warranto  was  filed  by  the  relators  setting  forth  in  detail 
the  above  and  other  facts,  and  praying  that  a  citation  be 
issued  requiring  the  respondents  to  show  by  what  war- 
rant they  claim  to  hold  the  offices  of  Jordan  Council  No. 
746  Junior  Order  of  United  American  Mechanics  of 
^Pennsylvania,  a  corporation,  that  they  be  enjoined  from 
exercising  or  claiming  to  exercise  the  respective  offices  of 
said  Jordan  Council  and  from  acting  therein,  that  re- 
lators be  declared  to  be  the  lawful  officers  of  said  Jordan 
Council  corporation,  and  that  respondents  be  enjoined 
from  retaining  possession  of  the  property  of  said  Jordan 
Council  corporation  and  be  ordered  to  deliver  and  turn 
the  property  over  to  the  persons  declared  to  be  the  of- 
ficers of  said  corporation.  The  writ  was  issued  as 
prayed  for  and  served  upon  the  respondents.  The  an- 
swer avers,  inter  alia,  that  it  is  immaterial  what  bodies 
constitute  the  Junior  Order  of  United  American  Me- 
chanics because  the  respondents  and  the  organization  to 
which  they  belong  are  not  subject  or  subordinate  to  any 
of  said  bodies,  that  Jordan  Council  No.  746  Junior  Order 
of  United  American  Mechanics,  organized  December  15, 
1913,  is  not  the  organization  to  which  the  respondents 
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belong  and  that  the  oflBces  in  that  organization  are  not 
the  offices  filled  or  claimed  by  the  respondents,  that  the 
corporation  chartered  by  the  Court  of  Common  Pleas  on 
September  6,  1909,  to  which  the  respondents  adhere,  is 
distinct  and  separate  from  Jordan  Council  No.  746 
Junior  Order  of  United  American  Mechanics,  instituted, 
as  relators  aver,  on  or  about  December  23, 1913,  and  the 
offices  filled  by  the  respondents  respectively  are  those  of 
the  corporation  of  September  6,  1909,  to  which  the  re- 
lators make  no  claim. 

The  learned  court  below,  on  June  7,  1915,  adjudged 
that  the  relators  "are  the  lawful  officers  of  Jordan  Council 
No.  746  Junior  Order  of  United  American  Mechanics,  and 
as  such  officers  are  entitled  to  have,  hold  and  receive  all 
the  books,  papers,  paraphernalia  and  personal  property  of 
the  said  Jordan  Council  appertaining  to  their  respective 
offices,"  that  the  respondents  "are  not  lawful  officers  of 
said  Jordan  Council  and  not  entitled  to  have,  hold  and 
receive  the  books,  papers,  paraphernalia  and  personal 
property  of  said  Jordan  Council,"  and  directed  that  judg- 
ment be  entered  in  favor  of  the  Commonwealth,  and  that 
said  respondents  be  ousted  and  altogether  excluded  from 
said  offices  and  deliver  to  the  relators  the  property  of  the 
corporation.     The  respondents  have  taken  this  appeal. 

We  have  stated  sufficient  facts  and  recited  the  plead- 
ings to  show  that  the  case  cannot  be  determined  here 
upon  its  merits.  It  will  be  observed  that  the  relators 
were  members  of  Jordan  Council  No.  746  Junior  Order 
of  United  American  Mechanics  whose  charter,  issued  by 
the  state  council,  was  revoked  in  1911  and  restored  on 
December  15,  1913,  and  that  the  respondents  were  also 
members  of  the  original  Jordan  Council  but  not  of  that 
council  after  its  charter  had  been  restored  by  authority 
of  the  state  council.  While  the  relators  and  respond- 
ents were  members  of  the  original  council,  a  charter  was 
granted  by  the  Court  of  Common  Pleas  of  Lehigh  County 
to  Jordan  Council  No.  746  Junior  Order  of  United  ' 
American  Mechanics  of  Pennsylvania  under  the  general 
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corporation  laws  of  the  State,  the  purpose,  as  therein  ex- 
pressed, being  "for  the  maintenance  of  a  society  for  bene- 
ficial and  protective  purposes  to  its  members  from  funds 
collected  therein."  The  respondents  in  their  answer  dis- 
claim any  right  to  the  offices  held  by  the  relators  in  Jor- 
dan Council  No.  746  Junior  Order  of  United  American 
Mechanics  to  which  a  warrant  or  charter  was  restored 
by  the  State  Council,  and  aver  that  they  are  the  legal 
officers  of  the  incorporated  body  by  that  name  to  which 
the  relators  make  no  claim  whatever.  The  controlling 
question,  therefore,  under  the  pleadings,  is  whether  the 
relators  are  entitled  to  the  offices  in  the  incorporated 
body  which  are  now  claimed  and  held  by  the  respondents. 
This  is  the  issue  raised  by  the  pleadings,  and  should  have 
been  determined  by  the  learned  court  below.  That  issue 
was  not  determined.  The  judgment  was  entered  against 
the  respondents  as  officers  of  the  unincorporated  Jordan 
Council  holding  its  warrant  or  charter  under  the  State 
Council  of  the  Junior  Order  of  United  American  Me- 
chanics. It  is,  therefore,  not  responsive  to  the  pleadings 
and  cannot  be  sustained. 
The  judgment  is  reversed  with  a  procedendo. 


Citizens  of  Huntingdon  Borough  v.  Huntingdon 
Water  Supply  Company,  Appellant. 

Equity — Equity  practice — Findings  of  fact — Inadequate  findings 
— Appeals — Reversal. 

In  a  suit  in -equity  the  court  should  answer  material  requests  for 
findings  of  fact,  and  should  find  and  state  such  other  facts  as  are 
essential  and  material  in  entering  the  decree  on  the  issue  raised 
by  the  pleadings ;  and  where  the  court  fails  to  do  this,  and  where 
the  finding^s  are  inconsistent  with  each  other  and  do  not  support  the 
decree,  and  important  questions  of  law  receive  insufficient  consid- 
eration, the  decree  will  be  vacated  and  the  case  sent  back  for  a  new 
hearing. 

Argued  April  19, 1916,  Appeal,  No.  441,  Jan.  T.,  1915, 
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by  defendant,  from  decree  of  C.  P.  Huntingdon  Co.,  Feb. 
T.,  1913,  No.  "I,''  fixing  the  value  of  the  plant  of  a  water 
company  for  the  purpose  of  ascertaining  rates  to  be 
charged,  in  case  of  Citizens  of  the  Borough  of  Hunting- 
don, Pa.,  V.  Huntingdon  Water  Supply  Company.  Be- 
fore Brown,  C.  J.,  Mbstrbzat,  Potter,  Frazer  and  Wal- 
ling, J  J.    Decree  vacated. 

Petition  for  an  inquiry  to  determine  the  value  of  the 
plant  of  a  water  company.    Before  Woods,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  on  final  hearing  decreed  the  value  of  the 
plant  to  be  f  137,061.80.    Defendant  appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  vari- 
ous findings  of  fact  and  law  and  the  decree  of  the  court. 

John  G.  Johnson,  with  him  Samuel  I.  Spyker  and  John 
D.  Dorris,  for  appellant. 

W.  M.  Henderson,  with  him  H.  H,  Waite  and  Willian% 
Wallaoe  Chisolm,  for  appellees . 

Opinion  by  Mr.  Justice  Mbstrbzat,  July  1, 1916 : 
We  think  the  appellant  has  just  reason  to  complain 
that  the  case  was  not  properly  and  adequately  considered 
and  determined  in  the  court  below.  The  cause  is  not  en- 
tirely with  the  learned  court,  and  counsel  must  assume 
part  of  the  responsibility.  While  counsel  presented 
some  requests  for  findings  which  were  not  necessary  in 
disposing  of  the  case  and  encumbered  the  record  with 
immaterial  matter,  we  think  all  the  facts  essential  to  a 
decision  of  the  questions  raised  on  the  record  were  not 
found  and  stated  by  the  court.  In  some  instances  the 
learned  judge  says  he  is  unable  to  answer  the  point,  in 
others  the  answers  are  inconsistent  with  other  findings, 
and,  in  at  least  one  instance,  the  decree  is  not  sustained 
by  the  uncontradicted  evidence  of  a  very  material  fact 
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which  was  found  by  the  court.  Numerous  requests  for 
findings  of  fact  and  law,  some  material  to  the  deci- 
sion of  the  case,  were  presented  by  both  parties,  and  as 
the  questions  raised  had  not  been  dealt  with  in  the  ad- 
judication the  exceptions  to  the  answers  were  not  ade- 
quately disposed  of  by  simply  entering  an  order  overrul- 
ing and  dismissing  them.  In  addition  to  the  findings 
of  fact  by  answering  the  requests  of  the  parties,  the 
learned  court  should  have  found  and  stated  such  other 
facts  as  were  essential  and  material  in  entering  a  decree 
on  the  issue  raised  by  the  pleadings.  This  was  not  done, 
and  it  is  properly  complained  of  by  the  appellant.  The 
important  question  of  the  jurisdiction  of  the  court  re- 
ceived but  scanty  consideration. 

The  case  is  important,  not  only  to  the  partiies  to  this 
litigation  but  to  the  boroughs  and  water  companies  simi- 
larly situated  throughout  the  State.  For  this  reason, 
and  that  the  case  may  be  properly  considered  here,  we 
think  it  should  be  heard  anew  by  the  trial  court  before  it 
is  disx>osed  of  on  appeal. 

The  decree  is  vacated  and  set  aside,  and  the  record  is 
remitted  that  the  court  may  hear  the  case  de  novo  on  the 
testimony  already  taken  and  such  other  competent  testi- 
mony as  the  parties  may  desire  to  submit. 


Vanonner  v.  Osbom  Machine  Co.,  Appellant. 

Negligence — Master  and  servant — Steel  company — Melding — Ex- 
plosion— yice-principal — Foreman — Act  of  June  10, 1907,  P.  L.  52S 
— Contributory  negligence — Assumption  of  risk— Damages — Fail- 
ure to  secure  medical  attention — Release — Fraud — Case  for  jury, 

1.  In  an  action  by  an  employee  against  a  steel  company  to  re- 
cover damages  for  personal  injuries  resulting  from  the  explosion 
of  a  casting  covered  with  sand,  over  which  plaintiff  was  pouring 
molten  iron,  under  the  direction  of  a  foreman,  the  case  is  for  the 
jury  and  a  verdict  for  the  plaintiff  will  be  sustained  where  it  ap- 
peared that  the  sand  had  not  been  properly  warmed  for  the  recep- 
tion of  the  molten  iron,  rendering  the  operation  dangerous,  and 
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causing  the  accident,  and  that  plaintiff  had  inquired  of  the  fore- 
man and  had  been  informed  that  the  sand  had  been  warmed  and 
that  everything  was  all  right. 

2.  In  such  case,  where  it  appeared  that  the  foreman  had  general 
charge  of  the  molding  room  with  power  to  employ  and  discharge 
workmen,  he  was  a  vice-principal  charged  with  the  duty  of  provid- 
ing a  safe  place  to  work  for  defendant's  employees,  and  under  the 
Act  of  June  10, 1907,  P.  L.  623,  his  act  in  ordering  the  plaintiff  to 
pour  the  casting  could  not  be  held  to  be  the  act  of  a  fellow  servant, 
as  he  was  a  person  within  the  meaning  of  the  act  to  whose  order 
the  employee  was  bound  to  conform  and  did  conform  and  was  in- 
jured in  consequence. 

8.  In  such  case  the  foreman  having  informed  plaintiff  that  every- 
thing was  all  right,  the  latter  cannot  as  a  matter  of  law  be  held 
guilty  of  contributory  negligence  in  standing  where  he  might  be 
hurt  by  an  explosion. 

4.  In  such  case  whether  plaintiff  assumed  the  risk  of  his  position 
was  for  the  jury. 

6.  In  such  case  where  plaintiff's  eyes  were  damaged  by  the  ex- 
plosion and  he  was  advised  to  have  one  eye  removed,  after  it  had 
become  blind,  in  the  hope  of  saving  the  other  eye,  but  this  was  not 
done  promptly  so  that  ultimately  both  eyes  were  lost,  the  question 
whether  he  was  entitled  to  recover  for  the  loss  of  both  eyes  was 
properly  submitted  to  the  jury,  in  the  absence  of  definite  and  clear 
evidence  that  earlier  removal  wpuld  have  saved  the  second  eye,  un- 
der instructions  that  it  was  plaintiff's  duty  after  the  accident  to  do 
what  a  reasonable  and  prudent  man  would  have  done  under  like 
circumstances  to  alleviate  his  condition  and  mitigate  the  damages, 
and  that  his  failure  to  do  so  would  relieve  the  defendant  from  all 
additional  damages  resulting  therefrom.  , 

6.  In  such  case  the  validity  of  a  release  discharging  defendant 
from  all  damages  occasioned  by  the  accident  in  consideration  of 
the  payment  of  money,  was  properly  submitted  to  the  jury,  where 
there  was  evidence,  although  contradicted,  that  plaintiff  had  been 
induced  to  sign  the  release  by  the  fraud  of  an  agent  of  the  insur- 
ance company,  who  falsely  pretended  to  have  received  a  message 
from  plaintiff's  physician  as  to  the  extent  of  his  injuries. 

7.  In  such  case  the  amount  of  the  judgment  was  reduced  by  the 
amount  paid  at  the  time  the  release  was  given. 

Argued  April  19, 1916.  Appeal,  No.  61,  Jan.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Clearfield  Co., 
Sept.  T.,  1915,  No.  197,  on  verdict  for  plaintiflf,  in  case  of 
Dale  C.  Vanormer  v.  Osborn  Machine  Company,    Before 
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Brown,  C.  J.,  Mbstbbzat,  Potter,  Frazer  and  Walling, 
JJ.     Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Bell,  P.  J.  ' 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |5,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  dssigned  were  instructions  to  the  jury,  answers 
to  points,  the  refusal  of  the  court  to  direct  a  verdict  for 
defendant  and  to  enter  judgment  for  defendant  n.  o.  v, 

J.  A.  Oledson^  with  him  W,  H.  Patterson,  W.  G.  Pentz 
and  Johw  Pentz,  for  appellant. 

A.  L.  Cole,  with  him  H.  B,  Hartswick  and  John  C. 
Arnold,  for  appellee. 

Opinion  by  Mr.  Justice  Walling,  July  1, 1916 : 

Plaintiff,  while  employed  by  defendant  as  a  molder  on 
October  28, 1913,  was  injured  by  the  explosion  of  a  cast- 
ing, which  he  was  burning. 

To  save  a  defective  casting  it  is  subjected  to  a  process 
called  *T)uming,"  which  is  done  by  bedding  the  casting 
in  molding  sand  and  leaving  a  hole  or  opening  at  the  top 
into  which  molten  iron  is  poured,  so  as  to  fill  and  cure 
defects  in  the  casting.  It  was  the  custom  for  each 
molder  to  burn  the  defective  castings  which  he  had 
previously  made.  However,  on  said  day  the  foreman  in 
charge  of  the  molding  room  had  bedded  five  or  six  defec- 
tive castings,  supposed  to  have  been  theretofore  made  by 
plaintiff,  and,  as  the  latter  was  pouring  the  molten  metal 
into  and  upon  one  of  said  castings,  it  exploded  and  such 
metal  was  thrown  into  his  face,  by  which  he  was  burned 
and  permanently  injured. 

In  the  process  of  bedding  the  casting  it  seems  the  sand 
is  dampened  so  it  will  pack ;  and  safe  practice  requires 
Vol.  cclv — 4 
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that  it  be  warmed  and  dried  by  placing  a  hot  iron  across 
the  opening  or  hole  at  the  top,  otherwise  an  explosion  is 
likely  to  occur  when  the  hot  metal  strikes  it. 

Plaintiff  testified  in  effect  that  the  foreman  directed 
him  to  burn  the  castin'gs  and  that  he  asked  the  foreman 
if  they  were  all  right,  and  the  foreman  said,  *^Yes,  go 
ahead  f  and  that  he  did  so  with  the  result  above  stated. 
This  conversation  was  denied  by  the  foreman,  but  the 
jury  believed  plaintiff. 

The  evidence  tends  to  show  that  dampness  or  cold  is 
the  cause  for  such  an  explosion.  There  was  no  proof 
that  this  casting  had  been  dried  or  warmed,  or  that  the 
foreman  had  any  information  that  such  had  been  done. 
It  was  properly  for  the  jury  to  decide  whether  the  lack 
of  such  precaution,  if  they  found  there  was  such  lack, 
was  the  cause  of  the  accident.  Plaintiff  was  using  a 
ladle  with  a  handle  some  four  feet  long,  but  his  face  at 
the  time  was  near  to  and  above  the  hole  into  which  he 
was  pouring  the  metal.  Both  plaintiff  and  the  foreman 
knew  that  another  employee  had  sprinkled  water  around 
or  near  this  casting,  but  it  does  not  appear  that  plaintiff 
knew  it  had  not  been  properly  warmed. 

Plaintiff's  right  eye  was  superficially  burned,  but 
seemed  to  recover,  while  the  left  eye  was  burned  so  seri- 
ously as  to  soon  result  in  total  blindness  therein.  After 
which  the  attending  specialist  advised  its  removal,  to 
prevent  sympathetic  inflammation  of  the  other  eye,  which 
was  not  promptly  done  and  inflammation  of  the  right 
eye  developed.  Then  the  left  eye  was  removed  but  the 
right  lost  its  sight,  so  plaintiff  is  totally  blind.  There 
was  some  expert  evidence,  not  very  definite,  that  an 
earlier  removal  of  the  left  eye  would  probably  have  saved 
the  other.  The  learned  trial  judge  very  fully  and  clearly 
instructed  the  jury  to  the  effect  that  it  was  plaintiff's 
duty  after  the  accident  to  do  what  a  reasonable  and 
prudent  man  would  have  done  under  like  circumstances 
to  alleviate  his  condition  and  mitigate  the  damages,  and 
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that  his  failure  to  do  so  would  relieve  the  defendant 
from  all  additional  damages  resulting  therefrom. 

The  defendant  carried  liability  insurance  in  the  Casu- 
alty Company  of  Ainerica;  and,  on  March  18, 1914,  the 
adjuster  of  said  company  in  consideration  of  |1,150.00, 
and  some  doctor  bills  and  other  expenses,  secured  from 
plaintiff  a  release  in  full,  discharging  and  acquitting  de- 
fendant from  all  further  liability  on  account  of  the  acci- 
dent;  which  release  was  signed,  acknowledged  and  sworn 
to  by  plaintiff  and  his  wife,  and  was  a  complete  prima 
facie  defense  to  this  action.  However,  plaintiff  had  not 
then  lost  the  sight  of  his  right  eye,  and  plaintiff  and  his 
wife  testify  that  such  release  was  secured  through  the 
fraud  of  the  adjuster;  in  that  he  then  and  there  in i  his 
office  in  Pittsburgh  in  their  presence  pretended  to  have 
a  telephone  conversation  with  Dr.  Weill,  an  eminent 
specialist  of  that  city,  in  which  he  quoted  the  doctor,  who 
had  just  examined  plaintiff,  as  saying  that  plaintiff's 
right  eye  would  come  out  all  right,  and  that  he  would 
soon  be  able  to  resume  his  work,  ai^d  that  plaintiff  gave 
the  release  relying  thereon,  when  in  fact  the  adjuster 
had  at  that  time  no  telephone  conversation  with  Dr. 
Weill,  and  was  never  told  by  him  that  plaintiff's  right 
eye  would  come  out  all  right.  The  adjuster  and  two 
other  witnesses,  then  present  in  his  office,  flatly  contra- 
dict the  testimony  of  Mr.  and  Mrs.  Vanormer  and  say 
that  there  was  no  such  pretended  telephone  conversation 
with  Dr.  Weill  whatever. 

Plaintiff  never  returned  or  offered  to  return  the  f  1,- 
150.00.  The  court  declined  defendant's  request  for  bind- 
ing instructions  and  fairly  submitted  the  disputed  ques- 
tions of  fact  to  the  jury,  who  found  for  plaintiff. 

The  foreman  had  general  charge  of  the  molding  room 
with  power  to  employ  and  discharge  workmen  and  was  a 
vice-principal,  and  his  statement  to  plaintiff,  as  found 
by  the  jury,  that  the  castings  were  all  right  to  go  ahead, 
was  in  our  opinion  properly  considered  as  the  statement 
of  a  vice-principal  and  not  of  a  fellow  servant,  whatever 
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may  have  been  the  character  of  his  act  in  bedding  the 
castings.  It  was  his  duty^  representing  the  defendant, 
to  provide  plaintiff  a  reasonably  safe  place  in  which  to 
work,  and  it  was  for  the  jury  to  say  whether  he  was  at 
fault  in  assuring  plaintiff  the  place  was  safe  when  in 
fact  it  was  not,  and  when  he  had  no  information  that 
proper  precautions  had  been  taken  to  make  it  safel  De- 
fendant's negligence  was  for  the  jury. 

Plaintiff's  duty  was  obedience  and  in  the  absence  of 
any  information  to  the  contrary  he  could  rely  on  the  as- 
surance of  the  foreman ;  and  under  the  Act  of  June  10, 
1907,  P.  L.  523  (Sec.  1),  "the  negligence  of  any  person 
to  whose  orders  the  employee  was  bound  to  conform,  and 
did  conform,  and,  by  reason  of  his  having  conformed 
.thereto,  the  injury  or  death  resulted"  is  no  defense. 

If  the  foreman  had  just  informed  plaintiff  that  every- 
thing was  all  right,  we  cannot  say  as  a  matter  of  law  that 
he  was  guilty  of  contributory  negligence  in  standing 
where  he  might  be  hurt  by  an  explosion.  It  was  neces- 
sary for  him  to  be  where  he  could  do  the  work  and  see 
what  he  was  doing.  Whether  he  exposed  himself  un- 
necessarily to  danger  was  a  question  of  fact  and  as  such 
submitted  to  the  jury. 

We  are  not  satisfied  that  this  is  a  case  where  the.  em- 
ployee undertook  the  performance  of  work  that  was 
obviously  and  immediately  dangerous,  or  voluntarily  ex- 
posed himself  to  known  danger,  or  recklessly  placed  him- 
self in  a  perilous  position.  None  of  the  cases  cited  seem 
to  be  parallel  with  this. 

Whether  plaintiff's  left  eye  should  have  been  removed 
at  an  earlier  date,  and  the  probable  effect  thereof,  were 
matters  peculiarly  for  the  consideration  of  the  jury. 

If  the  release  was  secured  by  fraud  plaintiff  could 
maintain  this  suit  without  repayment  of  the  considera- 
tion for  which  it  was  given :  Gordon  v.  Great  Atl.  &  Pac. 
Tea  Co.,  243  Pa.  330. 

And  whether  it  was  so  secured  was  under  the  evidence 
a  question  for  the  jury :  Ettinger  v.  Jones,  139  Pa.  218 ; 
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Clayton  v.  Consolidated  Traction  Co.,  204  Pa.  536;  Gor- 
don V.  Great  Atl.  &  Pac.  Tea  Co.,  supra. 

However  to  prevent  any  possible  injustice  we  direct 
said  11,150.00  to  be  credited  upon  the  judgment,  as  of 
the  date  of  the  verdict,  and  the  assignments  of  error  are 
overruled  and  the  judgment  as  so  modified  is  affirmed. 


Butz  &  Clader  v.  United  States  Metal  Products 

CJompany  and  Massachusetts  Bonding  and 

Insurance  Company,  Appellant. 

Contracts — Suretyship — Construction — Execution  of  bond  prior 
to  execution  of  contract. 

1.  Contracts  of  suretyship  by  bonding  companies  are  to  be  con- 
strued most  strictly  in  favor  of  the  obligee. 

2.  The  mere  fact  that  a  surety  bond,  conditioned  for  the  faithful 
performance  of  a  contract  was  executed  prior  to  the  execution  of 
the  contract,  is  not  sufficient  to  discharge  the  surety,  in  the  absence 
of  evidence  to  show  that  the  financial  condition  of  the  principal  be- 
came worse  by  the  time  of  the  execution  of  the  contract,  or  that  it 
sustained  any  loss  by  reason  of  the  delay. 

Argued  April  19, 1916.  Appeal,  No.  51,  Jan.  T.,  1916, 
by  Massachusetts  Bonding  and  Insurance  Company, 
from  judgment  of  C.  P.  Lehigh  Co.,  Sept.  T.,  1915,  No. 
37,  on  verdict  for  plaintiff  in  case  of  Solomon  Butz  and 
George  H.  Clader,  Partners,  trading  under  the  name  of 
Butz  &  Clader,  v.  United  States  Metal  Products  Com- 
pany, a  Massachusetts  Corporation,  and  Massachusetts 
Bonding  and  Insurance  Company,  a  Massachusetts  Cor- 
poration. Before  Brown,  C.  J.,  Mbstbbzat,  Pottbb, 
Frazeb  and  Walung,  JJ.    Afllrmed. 

Assumpsit  on  a  bond.    Before  Staples,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |3,500  and  judgment  thereon. 
Massachusetts  Bonding  and  Insurance  Company  ap- 
pealed. 
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Assignment  of  Errors — Opinion  of  the  Court.    [265  Pa. 
Errors  assigned  were  rulings  on  evidence,  answers  to 
points,  the  refusal  of  the  court  to  direct  a  verdict  for  de- 
fendant and  to  enter  judgment  for  defendant  n.  o.  v. 

Murdoch  Kendrick,  with  him  Joseph  J.  Tunney  and 
George  W.  Aubrey,  for  appellant. 

Frank  Jacobs,  with  him  A.  W.  Hagenbach,  for  ap- 
pellee. 

Opinion  by  Mb.  Justice  Walung,  July  1, 1916 : 

This  is  an  action  on  a  surety  company  bond.  In  1914 
plaintiffs  had  the  contract  for  erecting  an  addition  to 
the  Lehigh  County  court  house,  and  let  a  subcontract, 
amouDiting  to  f  22,000,  to  the  United  States  Metal  Prod- 
ucts Company.  Said  subcontract  was  reduced  to  writ- 
ing, early  in  September  of  that  year,  but  not  then  exe- 
cuted. It  specifies  that,  '^The  contractors  shall  furnish 
a  satisfactory  bond  of  a  surety  company  to  the  owners  in 
the  sum  of  $11,000  for  the  faithful  performance  of  the 
contract.^^  A  duplicate  copy  of  the  contract  and  its  ac- 
companying specifications  were  given  the  Massachusetts 
Bonding  and  Insurance  Company ;  and,  on  Sept.  8, 1914, 
it  joined  the  subcontractor  in  executing  to  plaintiffs  the 
bond  in  suit,  conditioned  for  the  faithful  performance  of 
the  contract,  which  was  referred  to  in  said  bond  as  "a 
written  contract  dated  September  — ,  1914."  When  exe- 
cuted the  bond  was  delivered  to  the  agent  of  the  subcon- 
tractor for  the  purpose  of  delivery  to  plaintiffs. 

The  bonding  company  then  knew  that  said  contract 
had  not  been  executed  and  stipulated  no  time  for  its  exe- 
cution or  for  the  delivery  of  the  bond  to  plaintiffs. 

On  October  22^  1914,  the  blank  in  the  date  of  the  con- 
tract  was  filled  in  as  of  Sept.  5,  1914,  and  the  contract 
was  then  executed  and  together  with  said  bond  delivered 
to  plaintiffs. 

Thereafter  said  subcontractor.  United  States  Metal 
Products  Company,  failed,  and  never  performed  the  con- 
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tract  or  attempted  to  do  so;  and  plaintiflfs  were  com- 
pelled to  relet  the  same  at  an  extra  cost  of  fS^SOO,  to  re- 
cover which  this  suit  was  brought. 

The  bonding  company  took  no  steps  to  ascertain  the 
whereabouts  of  said  bond,  or  to  recall  the  same,  until 
after  the  failure  of  the  said  contractor  some  months  sub- 
sequent to  the  execution  of  the  bond.  The  surety  failed 
to  prove  that  the  financial  condition  of  the  principal  was 
worse  in  October  than  in  September,  1914,  or  that  it  sus- 
tained any  loss  by  the  delay  in  the  execution  of  said  con- 
tract. The  jury  found  for  the  plaintiffs,  on  which  judg- 
ment was  entered. 

The  expressed  intent  of  the  bond  is  to  "indemnify  the 
obligee  against  any  loss  or  damage  directly  arising  by 
reason  of  the  failure  of  the  principal  to  faithfully  per- 
form said  contract." 

The  bond  made  Sept.  8,  1914,  refers  to  and  identifies 
this  particular  contract,  which  the  ofl&cers  of  the  bond- 
ing company  knew  had  not  then  been  signed.  Its  exe- 
cution and  delivery  with  the  bond  to  plaintiffs  in  October 
was  not  an  unreasonable  delay,  as  there  was  no  stipu- 
lation that  it  must  be  done  in  September.  There  was  no 
change  whatever  made  in  the  bond  and  none  in  the  con- 
tract, except  inserting  the  "5th,"  so  that  the  contract  as 
executed  purports  to  have  been  made  the  5th  day  of 
September,  1914,  instead  of  the  —  day  of  September, 
1914,  which  we  regard  as  immaterial. 

The  bond  was  delivered  to  plaintiffs  for  the  purpose 
for  which  it  was  executed ;  and  no  reason  is  shown  to 
relieve  the  surety  thereon  from  liability. 

We  agree  with  the  court  below  that  "Under  the  prin- 
ciple as  laid  down  in  Young  v.  American  Bonding  Co.  of 
Balto.,  228  Pa.  373,  and  followed  in  Philadelphia,  to  use, 
V.  Fidelity  &  Deposit  Co.  of  Maryland,  231  Pa.  211,  con- 
tracts of  this  nature  should  be  construed  most  strictly  in 
favor  of  the  obligee.  To  release  the  surety,  there  must 
have  been  some  substantial  change  in  the  terms  of  the  con- 
tract   There  was  no  evidence  that  in  the  period  between 
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the  signing  of  the  bond  and  the  execution  of  the  contract 
by  the  plaintiffs  there  was  any  material  difference  in  the 
financial  condition  of  the  United  States  Metal  Products 
Company.  The  defendant's  surety  depends  entirely  upon 
the  theory  of  what  might  have  been.  As  before  stated 
it  delivered  the  executed  bond  without  any  stipulation. 
The  contract  was  executed  within  a  reasonable  time  and 
in  the  absence  of  any  evidence  that  the  said  Massachu- 
setts Bonding  and  Insurance  Company  was  injured  by 
the  contract  not  having  been  executed  in  September,  it 
was  liable  for  the  damage  suffered  by  the  plaintiff" :  see 
also  Brown  v.  Title  Guaranty  &  Surety  Co.,  232  Pa.  337. 
'  It  is  not  deemed  necessary  to  discuss  in  detail  the  vari- 
ous assignments  of  error ;  in  our  opinion  under  the  facts 
of  this  case  none  of  them  should  be  sustained. 
The  judgment  is  aflarmed. 


Hopkins,  Appellant,  v.  Tate. 

Libel  and  slander — Privileged  puhlications — Candidacy  for  office 
— Proof — Reputation — Evidence, 

1.  In  the  trial  of  an  action  for  slander  where  the  defense  is  that 
the  publication  was  privileged  because  the  plaintiff  was  a  candidate 
for  public  office,  the  burden  is  on  the  defendant  to  establish  this 
fact  by  competent  evidence,  and  this  cannot  be  done  by  showing  a 
rumor  of  the  candidacy  or  intended  candidacy  of  the  plaintiff  pub- 
lished in  a  newspaper  without  his  knowledge  or  authority. 

2.  In  such  case  the  fact  that  the  plaintiff  had  not  published  a 
denial  of  the  rumor  is  immaterial. 

3.  Character  and  reputation  are  not  synonymous  terms;  the 
former  is  what  a  man  is,  the  latter  is  what  he  is  supposed  to  be. 
Character  may  be  established  or  impeached  by  evidence  of  general 
reputation. 

4.  In  an  action  to  recover  damages  for  injury  to  plaintiff's  repu- 
tation, in  consequence  of  the  publication  of  a  libel,  the  defendant 
may  offer  evidence  of  plaintiff's  bad  reputation  in  the  neighborhood 
where  the  libel  was  published  and  at  the.  time  it  was  published  in 
mitigation  of  damages,  but  evidence  of  plaintiff's  bad  reputation  in 
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a  neighborhood  in  which  he  lived  eleven  years  prior  to  the  publi- 
cation is  not  admissible. 

Practice,  Supreme  Court — Assignments  of  error — Statement  of 
question  involved. 

5.  Assignments  of  error  not  included  in  the  statement  of  questions 
involved  will  not  be  considered  by  the  Supreme  Court. 

6.  It  is  not  proper  practice  to  assign  as  error  the  overruling  of 
a  reason  for  a  new  trial.  The  assignment  should  be  to  the  action 
of  the  court  on  the  trial  to  which  an  exception  was  taken. 

7.  Assignments  to  the  admission  of  testimony  are  defective  where 
answers  to  the  questions  propounded  are  not  printed.  Assignments 
of  error  stating  counsel's  reason  why  the  rulings  of  the  court  are 
erroneous  are  improper. 

Argued  April  24,  1916.  Appeal,  No.  323,  Jan.  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Erie  Co.,  May 
T.,  1914,  No.  148,  on  verdict  for  defendant,  in  case  of 
Daniel  O.  Hopkins  v.  Sell  C.  Tate.  Before  Bbown,  C.  J., 
Mbstbb2;at,  Pottbb,  Stewart  and  Moschziskbb,  JJ. 
Reversed. 

Trespass  for  slander.    Before  Walung,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  defendant  and  judgment  thereon.    Plain- 
tiff appealed. 

Errors  assigned  were  rulings  on  evidence,  instructions 
to  the  jury  and  answers  to  points. 

L.  E.  Torry^  for  appellant. 

M,  Levant  Davis,  for  appellee. 

Opinion  by  Mb.  Justice  Mestbbzat,  July  1, 1916 : 
The  defendant  set  forth  in  the  notice  of  special  matter 
which  he  proposed  to  oflfer  in  evidence  on  the  trial  of  the 
cause  under  the  plea  of  justification  that  it  was  rumored 
among  the  citizens  of  the  township,  where  both  parties 
resided,  **that  the  plaintiff  was  a  candidate  for  the  Demo- 
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cratic  nomination  for  member  of  the  legislature  from  the 
third  district  of  the  County  of  Erie,  and  in  fact  the  said 
plaintiff  was  a  candidate  for  said  office,  and  inquiry  as 
to  his  character,  reputation,  integrity  and  fitness  for 
said  official  position  were  matters  of  public  concern," 
and  that  the  alleged  defamatory  words  were  uttered  in 
reference  to  the  plaintiff's  candidacy  for  the  office,  and, 
therefore,  the  language  was  privileged.  The  defendant 
offered  in  evidence  the  issue  of  the  Erie  Daily  Times  of 
Wednesday  evening,  November  5,  1913,  which  contained 
the  article  included  in  the  fourth  assignment  of  error. 
The  article  states,  inter  alia :  "It  was  noised  about  in 
political  circles  this  (Wednesday)  morning,  that  D.  O. 
Hopkins,  of  Mill  Creek  Township,  who  managed  Hai- 
bach's  campaign  for  sheriff  against  the  Liebel  faction, 
has  announced  his  candidacy  for  county  chairman  of  the 
Democratic  party.  He  also  intends  to  make  a  fight  for 
the  assembly,  it  was  learned."  This  is  the  only  reference 
in  the  article  to  the  plaintiff's  candidacy  for  the  assem- 
bly. The  article  was  admitted  in  evidence  against  the 
objection  of  the  plaintiff. 

It  will  be  observed  that  in  the  notice  of  special  matter 
to  be  given  in  evidence  under  the  plea  of  justification,  the 
defendant  proposed  to  show  that  the  language  uttered 
by  him  was  privileged  because  of  the  candidacy  of  the 
plaintiff  for  the  office  of  member  of  the  legislature.  The 
learned  judge  admitted  the  article  in  evidence.  We  think 
it  was  not  competent,  and  should  have  been  excluded. 
Throughout  his  charge,  he  treated  the  evidence  as  offered 
and  admitted  under  the  plea  of  justification  to  establish 
the  candidacy  of  the  plaintiff  for  the  office  of  member 
of  the  legislature  for  the  purpose  of  showing  that  the 
words  spoken  were  a  privileged  communication.  The 
article  does  not  state  the  plaintiff  was  a  candidate  for 
nomination  for  the  assembly,  and  if  the  defendant  read 
it,  as  he  says  he  did,  it  gave  hirq  no  such  information. 
The  article  says  that  it  was  learned  the  plaintiff  "in- 
tends ttf^  be  a  candidate  for  the  assembly.    This  neces- 
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sarily  meant  at  some  future  time,  and  as  said  by  the  court 
in  its  charge :  "If  he  was  not  a  candidate  until  April,  it 
could  be  no  excuse  for  making  slanderous  statements 
against  him  in  November."  The  article  was  published 
in  the  evening  issue  of  the  Daily  Times  of  November  5, 
1913,  the  day  after  the  November  election  of  that  year. 
The  next  regular  election  to  nominate  a  candidate  for  • 
the  legislature  was  in  May  of  the  following  year,  and  the 
general  election  for  members  of  the  legislature  was  in 
November  of  that  year.  It  is  true,  as  argued,  the  plain- 
tiff may  have  been  a  candidate  at  the  time  the  article  was 
published,  but  it  did  not  state  the  fact,  and,  therefore, 
did  not  furnish  the  defendant  any  ground  or  reason  for 
believing  that  he  was  at  that  time  a  candidate  for  the 
office.  The  learned  judge  manifestly  thought  this  was 
the  meaning  of  the  article  as,  in  referring  to  it,  he  says 
that  it  states  "he  (plaintiff)  was  going  to  be  a  candidate 
for  the  assembly.'^  The  article,  therefore,  did  not  an- 
nounce and  was  not  evidence  tending  to  prove  that  the 
plaintiff  was  then  a  candidate  for  the  office,  and  hence 
did  not  make  the  alleged  slanderous  statement  privileged 
matter  under  the  notice  of  special  matter  given  the  plain- 
tiff by  the  defendant. 

We  also  think  the  Times  article  should  have  been  ex- 
cluded because  there  was  no  evidence  that  the  plaintiff 
authorized  the  statement  that  he  intended  to  be  a  candi- 
date ;  on  the  contrary,  he  testified  that  at  the  time  of  the 
pubUqation  he  was  not,  and  had  not  announced  as,  a 
candidate  for  any  office,  and  did  not  desire  to  be  a  candi- 
date for  the  assembly.  He  said  that  he  heard  the  article 
had  been  published  in  the  Times,  but  did  not  consider 
he  had  to  deny  it.  We  cannot  assent  to  the  proposition 
that  a  communication,  injurious  to  or  affecting  the  repu- 
tation of  a  person,  is  privileged  because  he  fails  to  deny 
an  uniBiuthorized  rumor  or  statement  of  his  candidacy  for 
public  office  which  is  published  in  a  newspaper.  This 
would  require  a  supervision  of  the  newspapers  at  least 
throughout  the  whole  territory  in  which  the  incumbent 
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of  the  ofl&ce  exercised  his  ofllcial  functions  and  could 
not  reasonably  be  expected.  Such  a  precedent  would 
be  most  dangerous  to  society  as  it  would  open  wide 
tl}e  door  to  the  slanderer  or  blackmailer  and  give  him  his 
desired  opportunity,  which  would  readily  be  embraced, 
to  attack  his  victim  with  impunity  and  without  any  ade- 
quate redress.  The  reputation  of  the  individual  is  too 
sacred  for  the  law  to  aflford  any  unnecessary  protection 
to  its  assailants.  As  said  in  the  charge,  there  is  no  pre- 
sumption that  the  plaintiff  was  a  candidate  when  the 
alleged  slander  was  uttered  and,  being  an  aflBirmative  de- 
fense, the  burden  was  on  the  defendant  to  establish 
the  fact.  This  cannot  be  done  by  showing  a  rumor  of 
the  candidacy  or  intended  candidacy  published  in  a 
newspaper  without  the  knowledge  or  authority  of  the 
alleged  candidate.  The  extract  in  question  from  the 
Times  was  not  competent  evidence,  and  should  ha-ve  been 
excluded. 

We  think  the  learned  court  erred  in  admitting  in  evi- 
dence testimony  to  show  the  plaintiffs  bad  reputation 
for  honesty  in  another  neighborhood  and  eleven  years 
prior  to  the  time  when  the  alleged  slanderous  words  were 
spoken  by  the  defendant  for  which  this  action  was 
brought.  The  court  told  the  jury  there  was  no  evidence 
tending  to  show  that  the  plaintiffs  reputation  for  hon- 
esty was  bad  at  the  time  or  in  the  place  where  he  lived 
when  the  slander  was  uttered.  This  distinguishes  the 
*  case  at  bar  from  Parkhurst  v.  Ketchum,  87  Mass.  406, 
cited  by  the  court  and  appellee  to  sustain  the  compe- 
tency of  the  testimony,  where  it  appeared  that  the  plain- 
tiffs reputation  was  bad  at  the  date  the  words  were 
spoken  as  well  as  ten  years  prior  thereto.  The  court 
recognizes  this  distinction  as  material,  if  not  controlling, 
in  the  opinion,  where,  in  discussing  the  competency  of 
such  testimony,  it  is  said :  "Its  effect  would  undoubtedly 
have  been  much  lessened,  if  not  entirely  prevented,  by 
proof  when  the  words  were  spoken  the  woman^s  general 
reputation  was  good,  though  it  was  bad  ten  years  before." 
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The  present  action  was  brought  to  recover  for  the  injury 
to  the  plaintiff's  reputation  at  the  time  the  defamatory 
words  were  spoken.  The  question,  therefore,  is  what  his 
reputation  for  honesty  was  in  that  neighborhood  at  the 
time  when  it  was  assailed  by  the  defendant.  This  is  the 
time  he  alleges  he  sustained  injury  by  reason  of  the  utter- 
ance of  the  alleged  slander  by  the  defendant.  If  his  repu- 
tation was  bad  at  that  time,  it  may  be  shown,  under 
proper  pleadings,  in  mitigation  of  damages.  A  man  may, 
with  or  without  his  fault,  have  a  bad  reputation  for  hon- 
esty in  the  neighborhood  in  which  he  then  resides,  but 
removing  therefrom  he  may,  after  living  in  another  and 
distant  place  for  several  years  and  leading  an  honest  and 
upright  life,  acquire  a  good  reputation  in  the  latter 
community.  His  character  may  not  undergo  a  change, 
but  his  reputation  in  the  two  places  is  not  the  same. 
Character  and  reputation  are  not  synonymous  terms. 
The  former  is  what  a  man  is,  the  latter  is  what  he  is  sup- 
posed to  be,  says  Webster.  Character  may  be  established 
or  impeached  by  evidence  of  general  reputation.  It  is 
his  reputation  in  the  neighborhood  in  which  he  resides  at 
the  time  the  slander  was  uttered,  and  not  in  the  neighbor- 
hood from  which  the  party  removed  many  years  prior 
thereto,  which  has  been  attacked  and  injured.  To  the 
extent  to  which  his  reputation  in  the  former  community 
has  been  injured  he  is  entitled  to  compensation,  which 
may  be  diminished  by  proof  of  his  bad  reputation  in  the 
neighborhood. 

We  think  our  conclusion  is  sustained  on  principle  by 
decisions  in  somewhat  analagous  cases.  In  Smith  v. 
Hine,  179  Pa.  203,  the  character  of  a  witness  for  veracity 
was  attacked.  In  delivering  the  opinion,  Mr.  Justice 
Fbll  said  (p.  206) :  '^Generally  when  evidence  of  char- 
acter is  received  as  tending  to  establish  the  innocence  of 
a  person  cTiarged  with  crime  the  inquiry  is  limited  to  the 
time  when,  or  prior  to  which,  the  alleged  offense  was 
committed,  and  the  same  limitation  is  observed  in  civil 
cases  where  the  character  of  a  party  to  the  suit  is  an  ele- 
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ment  to  be  considered  in  estimating  damages.  The  char- 
acter of  the  accused  prior  to  the  charge  of  crime  is  often 
important  in  determining  the  question  of  guilt,  and  it 
may  of  itself  be  sufficient  to  create  the  reasonable  doubt 
which  should  work  an  acquittal.  When  damages  are 
claimed  for  injury  to  character,  the  value  of  the  char- 
acter alleged  to  have  been  injured  may  properly  be  con- 
sidered. In  these  cases  it  is  character  at  the  time  of  the 
alleged  offense,  or  character  at  the  time  of  the  alleged 
injury,  that  may  be  taken  into  consideration  and  that 
may  be  proved." 

In  Miller  v.  Miller,  187  Pa.  572,  we  held  that  a  witness's 
credibility  could  not  be  attacked  by  evidence  of  his  repu- 
tation at  a  period  four  years  prior  to  the  time  he  testi- 
fied. In  Mansfield  Coal  &  Coke  Co.  v.  McEnery,  91  Pa. 
185,  an  action  for  damages  for  the  death  of  a  miner,  evi- 
dence that  the  deceased  was  a  careless  driver  was  held 
inadmissible  where  it  did  not  refer  to  a  time  near  the  ac- 
cident. In  the  opinion  it  is  said :  "It  was  not  error  to 
reject  the  offer  of  evidence  embraced  in  the  ninth  assign- 
ment. The  offer  was  vague  in  this,  that  it  fixed  no  time 
during  which  it  was  proposed  to  inquire  into  the  habits 
of  deceased  as  to  carelessness.  For  anything  that  ap- 
I)ears  in  the  offer  it  might  have  been  ten  years  prior  to 
his  death."  In  Haag  v.  Cooley,  33  Kansas  387,  an  action 
for  slander,  it  is  said  in  the  opinion :  "It  was  what  his 
general  reputation  for  honesty  and  integrity  was  at  the 
time  the  alleged  slanderous  words  were  spoken  that  was 
in  issue,  and  the  evidence  should  have  been  confined  to 
that  time." 

What  has  been  said  disposes  of  the  two  questions  stated 
by  the  appellant  to  be  involved  in  the  case,  and  the  as- 
signments of  error  raising  these  questions  are  sustained. 
The  questions  raised  by  the  other  assignments  are  not  in- 
cluded in  the  statement  of  questions  involved  and,  there- 
fore, will  not  be  considered :  Willock  v.  Beaver  Val.  R. 
R.  Co.,  229  Pa.  526 ;  Pramuk's  Appeal,  250  Pa.  45.  The 
greater  number  of  the  assignments  of  error  are  defective 
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in  form.  In  several  of  the  assignments  it  is  alleged  that 
error  was  committed  in  overruling  the  reason  for  a  new 
trial,  instead  of  averring  that  the  court  erred  in  its  ruling 
of  the  same  question  raised  on  the  trial  and  to  which  an 
exception  was  taken.  In  some  of  the  assignments  the  an- 
swers to  the  questions  admitted  under  objection  are  not 
printed,  and,  in  other  assignments,  the  counsel  states  his 
reason  why  the  ruling  of  the  court  is  erroneous.  These 
defects  were  not  called  to  our  attention  by  the  appellee 
at  the  argument,  or  they  would  have  laid  sufl&cient 
grounds  for  quashing  the  assignments. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
is  awarded. 


Coleman  v.  Erie  Trust  Company,  Administrator, 

Appellant. 

Judgments — Presumption  of  payment — Evidence  to  rebut  pre- 
sumption. 

1.  The  presumption,  arising  from  lapse  of  time,  that  a  judgment 
has  been  paid,  is  not  conclusive,  but  is  merely  a  presumption  of 
fact  which  is  rebuttable.  The  presumption  does  not  arise 'where 
there  is  affirmative  proof  that  the  debt  has  not  been  paid,  or  where 
there  are  circumstances  that  sufficiently  account  for  the  delay  of  the 
creditors. 

2.  A  son  recovered  a  judgment  against  his  father  in  New  Jersey 
in  1893.  The  father  removed  from  the  state  in  1899  and  did  not  re- 
turn prior  to  his  death,  which  occurred  in  1913.  In  an  action  on 
the  judgment  it  appeared  that  by  the  law  of  New  Jersey  an  action 
may  be  brought  upon  a  judgment  within  twenty  years  after  the 
date  of  such  judgment,  but  that  if  the  defendant  removes  from 
the  state  after  judgment  is  obtained,  the  time  during  which  he  is 
absent  is  not  to  be  computed  as  part  of  the  limited  period  in  which 
action  may  be  brought.  The  defendant  relied  upon  the  presump- 
tion of  payment.  The  plaintiff  testified  that  ihe  debt  had  never 
been  paid,  and  such  fact  was  undisputed.  It  further  appeared  that 
the  debtor  was  the  father  of  the  creditor,  that  the  former  had  been 
for  years  in  straitened  circumstances,  and  that  he  had  but  a 
small  income  which  would  have  been  seriously  disturbed  had  the 
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payment  of  the  judgtnent  been  pressed.    Held,  that  the  plaintiff  was 
entitled  to  binding  instructions  in  his  favor. 

Argued  April  26,  1916.  Appeal,  No.  142,  Jan.  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Erie  Co.,  Sept 
T.,  1914,  No.  255,  on  verdict  for  plaintiff,  in  case  of  J. 
Warren  Coleman,  Jr.,  v.  Erie  Trust  Company,  Adminis- 
trator d.  b.  n.  c.  t.  a.  of  the  Estate  of  J.  Warren  Coleman, 
deceased.  Before  Brown,  C.  J.,  Mestrbzat,  Pottbb, 
Stewart  and  Moschziskbr,  J  J.    AflBirmed. 

Assumpsit  on  a  judgment  recovered  against  defend- 
ant's decedent  in  New  Jersey.    Before  Rossiter,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Directed  verdict  for  plaintiff  for  |2,394.90  and  judg- 
ment thereon.     Defendant  appealed. 

Errors  assigned  were  instructions  to  the  jury  and 
answers  to  points. 

Lyman  G.  Shreve,  with  him  Milton  W.  Shreve  and 
John  R,  Haughney,  for  appellant. — The  circumstances 
did  not  rebut  the  presumption  of  payment  and  the  case 
was,  therefore,  for  the  jury :  Moore  v.  Smith,  81  Pa.  182 ; 
Hess  V.  Frankenfield,  106  Pa.  440 ;  Woodward  v.  Carson, 
208  Pa.  144 ;  Reed  v.  Reed,  46  Pa.  239 ;  Stelzer  v.  Stelzer, 
10  Pa.  Superior  Ct.  310 ;  Maynes  v.  Atwater,  88  Pa.  496 ; 
Diamond  v.  Tobias,  12  Pa.  312;  Webb  v.  Dean,  21  Pa. 
29 ;  Hughes  v.  Hughes,  54  Pa.  240 ;  Briggs'  App.,  93 
Pa.  485;  Gregory's  Exrs.  v.  Com.,  121  Pa.  611;  Bru- 
baker's  Adm.  v.  Taylor,  76  Pa.  83 ;  Babcock  v.  Day,  104 
Pa.  4 ;  Grauel  v.  Wolfe,  185  Pa.  83 ;  Cake's  App.,  110  Pa. 
65 ;  Milligan's  App.,  97  Pa.  525 ;  Moore's  Est.,  McClure's 
App.  12  Pa.  Superior  Ct.  599 ;  Mclldowney  v.  Williams, 
28  Pa.  492;  Thomas  v.  Thomas,  21  Pa.  315. 

T.  A.  Lamh,  for  appellee. — The  evidence  was  suffi- 
ciently clear  to  rebut  the  presumption  of  payment: 
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Peters'  App.,  106  Pa.  340 ;   Beale's  Executors  v.  Kirk's 
Administrator,  84  Pa.  415. 

Opinion  by  Mb.  Justice  Potteb,  July  1, 1916 : 
This  is  an  action  brought  by  J.  Warren  Coleman,  Jr., 
against  the  Erie  Trust  Company,  administrator  of  J. 
Warren  Coleman,  deceased,  the  father  of  the  plaintiflf. 
It  appears  that  in  1893,  in  the  State  of  New  Jersey,  plain- 
tiff obtained  a  judgment  against  his  father,  in  the  sum  of 
|1,250.  It  was  admitted  upon  the  trial  of  this  case,^  that 
the  defendant  in  the  judgment  left  the  State  of  New 
Jersey  in  1899,  and  continued  to  live  outside  the  limits 
of  that  state  until  his  death  in  1913.  It  also  appeared 
from  the  evidence  that  judgments  in  any  court  of  record 
in  New  Jersey  may  be  revived  by  scire  facias,  or  an 
action  of  debt  may  be  brought  thereon,  within  twenty 
years  after  the  date  of  such  judgment.  But  if  the  de- 
fendant removed  from  the  state  after  judgment  obtained, 
the  time  during  which  he  was  absent  is  not  to  be  computed 
as  part  of  the  limited  period  in  which  action  may  be 
brought.  When,  therefore,  after  the  death  of  his  father, 
the  plaintiff  brought  this  action  against  the  adminis- 
trator, upon  the  judgment,  to  recover  the  balance  due 
thereon,  with  interest,  it  is  clear  that  his  right  of  action 
was  not  barred  by  lapse  of  time.  The  defendant,  how- 
ever, relied  upon  the  presumption  of  payment,  arising 
from  lapse  of  time,  and  upon  certain  declarations  made 
by  the  plaintiff  as  to  the  judgment  having  been  satisfied. 
In  three  letters  to  his  brother-in-law  and  his  sister,  he 
referred  to  the  judgment  as  being  of  no  value  and  as 
having  been  satisfied.  But  on  the  trial  he  testified  that 
he  had  been  misled  as  to  this,  and  that  the  attorney,  who 
informed  him  that  the  claim  was  barred  by  the  statute  of 
limitations,  had  overlooked  the  fact  that  his  father  had 
removed  from  the  State  of  New  Jersey.  The  presump- 
tion of  payment  arising  from  lapse  of  time  is  not  conclu- 
sive, but  is  merely  a  presumption  of  fact  which  is  rebut- 
table. "The  presumption  is  rebutted,  or,  to  speak  more 
Vol.  cjclv — 5 
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accurately,  does  not  arise,  when  there  is  affirmative  proof 

that  the  debt  has  not  been  paid,  or  where  there 

are  circumstances  that  sufficiently  account  for  the  delay 
of  the  creditor" :  Reed  v.  Reed,  46  Pa.  239, 242.  Further 
on  in  the  same  opinion  Mr.  Justice  Strong  said,  pre- 
sumption from  lapse  of  time,  "is  only  an  inference  that 
the  debtor  has  done  something  to  discharge  the  debt,  to 
wit,  that  he  has  made  payment.  Hence  it  is  rebutted  by 
simple  proof  that  payment  has  not  been  made.  And  the 
facts  being  established,  whether  they  are  sufficient  to 
rebut  it,  is  a  question  for  the  court,  and  not  for  the  jury." 
In  this  instance  there  was  affirmative  proof  that  the 
judgment  had  not  been  paid,  in  the  positive  testimony  of 
the  plaintiff  to  that  effect.  The  facts  were  not  in  dis- 
pute, and  it  was,  therefore,  for  the  court  to  say  whether 
or  not  the  judgment  was  a  valid  claim.  In  addition  to 
the  affirmative  proof  that  the  debt  had  not  been  paid,  the 
circumstances  shown  were  such  as  to  reasonably  account 
for  the  delay.  It  appeared  that  the  debtor  was  for  years 
in  straitened  financial  circumstances,  and  had  but  a 
small  income,  which  would  have  been  seriously  disturbed 
had  payment  of  the  judgment  been  pressed.  The  rela- 
tionship of  father  and  son  between  the  defendant  and 
plaintiff  was  also  a  sufficient  and  natural  reason  for  the 
delay  of  the  latter  in  enforcing  payment.  We  agree  with 
the  conclusion  of  the  court  below  that  the  evidence 
clearly  rebutted  any  presumption  of  payment  that  may 
have  arisen,  and  that  binding  instructions  in  favor  of  the 
plaintiff  were  proper. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 
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Commonwealtli,  ex  rel.,  Wait,  Appellant,  v. 
Schumaker,  et  al. 

Constitutional  law — Constitution  of  Pennsylvania,  Article  III, 
Section  7 — Classification — Public  schools — Orphans'  homes — Dis- 
tricts— Right  to  attend  schools — Act  of  June  1,  1915,  P.  L,  670 — 
Validity. 

1.  Between  those  who  stand  in  the  same  relation  to  the  law  there 
can  be  no  discrimination,  and  the  operation  of  a  rule  must  extend 
to  all  members  of  the  class  to  which  it  fairly  applies  without  un- 
necessary exemption  or  restriction,  even  though  the  subject  of  the 
legislation  is  such  that  separate  laws  for  separate  classes  are  de- 
manded ;  if  the  class  to  which  it  applies  is  unnecessarily  restricted 
or  improperly  selected,  still  the  law  is  special,  since  a  more  en- 
lai^^  class  or  other  objects  similar  in  character  should  also  have 
had  the  benefit  of  its  remedial  force. 

2.  The  Act  of  June  1,  1915,  P.  L.  670,  providing  that  where 
orphans'  homes  or  other  institutions  furnishing  free  support  for 
children  of  school  age  own  contiguous  real  estate,  situate  in  two  or 
more  school  districts,  pupils  residing  on  such  real  estate  shall  have 
the  right  to  attend  the  public  schools  in  any  of  the  school  districts 
in  which  any  part  of  such  real  estate  may  be  situate,  attempts  to 
segregate  and  place  in  a  class  by  themselves  school  children  who 
are  inmates  of  orphans'  homes  which  own  contiguous  real  estate  in 
two  or  more  districts  and  to  make  a  distinction  between  such  chil- 
dren and  other  school  children, 'which  is  not  based  upon  real  or 
genuine  differences,  but  which  is  merely  arbitrary  and  therefore 
violates  Article  III,  Section  7,  of  the  Constitution  relating  to  local 
or  special  legislation. 

3.  The  act  is  also  objectionable  from  the  standpoint  of  the  school 
districts  in  that  it  attempts  to  classify  them  in  a  purely  arbitrary 
way. 

Argued  April  26, 1916.  Appeal,  No.  139,  Jan.  T.,  1916, 
by  plaintiff,  from  order  of  C.  P.  Erie  Co.,  Nov.  T.,  1915, 
No.  38,  refusing  mandamus,  in  case  of  Commonwealth  of 
Pennsylvania,  ex  rel.,  J.  Qrin  Wait,  District  Attorney 
for  the  County  of  Erie,  v.  E.  C.  Schumaker,  F.  W.  Leube, 
C.  C.  Hayes,  C.  E.  Bixler  and  George  H.  Hauck,  School 
Directors  of  the  School  District  of  Fairview  Borough. 
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Before  Brown,  C.  J.,  Mestrezat,  Pottee,  Stewart  and 
MoscHziSKEE,  J  J.    Aflfirmed. 

Petition  for  mandamus.    Before  Whittlesey,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  refused  the  petition  for  mandamus.    Plain- 
tiff appealed. 

Error  assigned  was  in  refusing  the  petition. 

W.  G.  Gifford^  of  Gunnison,  Fishy  Gifford  and  Chapin, 
for  appellant. — The  legislature  may  classify  school  chil- 
dren ;  those  children  who  are  inmates  of  orphans'  homes 
throughout  the  Commonwealth  because  of  their  peculiar 
situation  and  necessities  belong  to  a  class  by  themselves 
and  it  was  proper  for  the  legislature  to  adopt  a  statute  re- 
lating to  them  only ;  the  Act  of  June  1, 1915,  P.  L.  670,  is, 
therefore,  not  a  special  law :  Foster  Township  Road  Tax, 
32  Pa.  Superior  Ct.  51 ;  Wheeler,  et  al.,  v.  Philadelphia, 
et  al.,  77  Pa.  338 ;  La  Plume  Borough  v.  Gardner,  148 
Pa.  192;  Hughesville  Boro.  School  District  v.  Wolf 
Township  School  District,  40  Pa.  Superior  Ct.  311; 
Stull  V.  Reber,  215  Pa.  156;  Commonwealth  v.  Fisher, 
213  Pa.  48 ;  Commonwealth  of  Penna.  v.  Grossman,  248 
Pa.  11;  Pittsburgh's  Petition,  217  Pa.  227;  Pulaski 
Township  Poor  District  v.  Lawrence  County,  222  Pa.  358 ; 
Rose  V.  Beaver  County,  204  Pa.  372 ;  Nether  Providence 
Boro.  School  District  v,  Montgomery,  227  Pa.  370 ;  Gar- 
rett V.  Turner,  235  Pa.  383 ;  Commonwealth  v.  Pflaiim, 
236  Pa.  294 ;  Leinbach's  Estate,  241  Pa.  32 ;  Stratton  v. 
Allegheny  County,  245  Pa.  519;  Commonwealth  v. 
Casey,  43  Pa.  Superior  Ct.  494. 

John  B.  Brooks,  with  him  Charles  H.  English,  for  ap- 
pellees.— The  act  in  question  is  a  special  law  in  violation 
of  Article  III,  Section  7,  of  the  Constitution  of  Pennsyl- 
vania: Ayars'  App.,  122  Pa.  266;  Commonwealth  v. 
Clark,  14  Pa.  Superior  Ct.  435;  Wood  v.  Philadelphia, 
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46  Pa.  Superior  Ct.  573 ;  School  District  of  Eldred  Boro. 
V.  School  District  of  the  Township,  22  Pa.  C.  C.  234; 
York  City  School  Dist.  v.  West  Manchester  School  Dist., 
8  Pa.  D.  R.  97 ;  Commonwealth,  ex  rel.,  Fry  v.  Directors 
of  Upper  Swatara  Township  School  District,  164  Pa. 
603. 

Opinion  by  Mb.  Justice  Potter,  July  1, 1916 : 
By  the  Act  of  June  1, 1915,  P.  L.  670,  Section  1,  the  fol- 
lowing was  added  to  Section  1402  of  the  School  Code 
(Act  of  May  18, 1911,  P.  L.  309) :  ^Trovided,  that  where 
any  orphans'  home  or  other  institution  which  furnishes 
free  support  for  children  of  school  age  owns  contiguous 
real  estate,  which  is  situate  in  two  or  more  school  dis- 
tricts, all  pupils  having  a  Residence  on  such  real  estate 
shall  have  the  right  (irrespective  of  where  the  dwelling 
house  or  other  buildings  may  be  located)  to  attend  the 
public  schools  in  any  of  the  school  districts  in  which  any 
part  of  such  real  estate  may  be  situate." 

The  court  below  held  that  this  act  was  a  special  law 
and  unconstitutional,  because,  as  he  said  in  his  opinion, 
"it  gives  to  children  who  are  inmates  of  orphans'  homes, 
&c.,  rights  which  no  other  children  in  the  State  outside 
of  the  homes  have.  They  are  given  the  choice  of  attend- 
ing school  in  any  district  in  which  the  home  of  which 
they  are  inmates  owns  contiguous  real  estate  which  is 
situate  in  two  or  more  districts,  irrespective  of  where  the 

dwelling  house  or  other  buildings  are  located The 

provisions  of  this  section  do  not  apply  to  all  members  of 
the  class,  the  subject-matter  of  the  legislation,  to  wit: 
school  children,  but  they  apply  to  persons  of  a  class,  to 
wit:  children  of  orphans'  homes,  &c.  It  gives  to  the 
children  of  orphans'  homes,  &c.,  a  right  not  enjoyed  by 
the  other  children  of  the  Commonwealth  similarly  lo- 
cated." We  think  the  position  of  the  court  below  is  well 
taken.  In  Com.  v.  Casey,  231  Pa.  170,  where  an  act  limit- 
ing the  hours  of  mechanics,  workingmen  and  laborers  em- 
ployed by  the  State  or  by  municipal  corporations,  or  en- 


Digitized  by  VjOOQ IC 


70    COM.,  ex  rel.,  WAIT,  Appellant,  v,  SCHUMAKEE. 

Opinion  of  the  Court.  [265  Pa. 

gaged  on  public  works,  was  pronounced  unconstitutional 
as  special  legislation,  Mr.  Justice  Stewart  said :  "In 
the  matter  of  legislative  classification,  regard  is  always 
to  be  had  to  the  subject  to  which  it  relates.  Notwith- 
standing the  act  embraces  all  of  a  particular  class,  yet 
if  the  subject  is  one  not  within  the  purposes  of  classifi- 
cation, the  law  is  special.  Such  is  the  doctrine  of  our 
cases,  especially  emphasized  and  expounded  in  Ayars' 
App.,  122  Pa.  266,  and  In  re  Wyoming  Street,  137  Pa. 

494 The  basis  of  all  classification  is  a  difference  in 

conditions.  When  difference  in  conditions  exists  to  an 
extent  that  certain  political  subdivisions  would  be  op- 
pressed by  general  laws  required  for  the  welfare  or  con- 
venience of  certain  other  subdivisions,  classification  may 
be  resorted  to,  to  provide  proper  legislation  for  each. 
When  no  such  difference  exists,  classification  is  never 
allowed."  In  Ayars'  App.,  122  Pa.  266,  a  leading  case 
on  the  subject,  Mr.  Justice  Sterrbtt  said  (p.  281)  :  "The 
underlying  principle  of  all  the  cases  is,  that  classification, 
with  the  view  of  legislating  for  either  class  separately, 
is  essentially  unconstitutional,  unless  a  necessity  there- 
for exists, — 2i  necessity  springing  from  manifest  pecul- 
iarities, clearly  distinguishing  those  of  one  class  from 
each  of  the  other  classes,  and  imperatively  demanding 
legislation  for  each  class,  separately,  that  would  be  use- 
less and  detrimental  to  the  others."  In  the  recent  case 
of  Chalmers  v.  Philadelphia,  250  Pa.  251,  we  said  (p. 
254) :  "In  the  absence  of  real  and  genuine  distinctions, 
classification  is  not  permitted.  This  is  the  settled  doc- 
trine of  our  cases."  And  on  p.  256 :  "Between  those  who 
stand  in  the  same  relation  to  the  law,  there  can  be  no 
discrimination.  The  operation  of  a  rule  must  extend  to 
all  the  members  of  the  class  to  which  it  fairly  applies, 
without  unnecessary  exemption  or  restriction.  In  White 
on  the  Constitution  of  Pennsylvania,  252,  the  rule  is  well 
stated  as  follows :  ^Even  though  the  subject  of  the  legis- 
lation is  such  that  separate  laws  for  separate  classes  are 
demanded,  if  the  class  to  which  it  applies  is  unnecessarily 
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restricted  or  improperly  selected,  still  the  law  is  special, 
since  a  more  enlarged  class  or  other  objects  similar  in 
character  should  also  have  had  the  benefit  of  its  remedial 
force.' ''  And  on  p.  257 :  "The  act  also  discriminates,  to 
a  certain  extent,  between  i)ersons  engaged  in  the  same 
trade  or  pursuit  in  the  same  city.  No  substantial  differ- 
ence in  conditions  appears  which  seems  to  be  sufficient 
to  constitute  any  real  or  genuine  basis  for  classification 
in  this  respect."  So  in  the  Act  of  1915  now  before  us 
there  is  an  attempt  to  segregate,  and  place  in  a  class  by 
themselves,  school  children  who  are  inmates  of  orphans' 
homes  which  own  contiguous  real  estate  in  two  or  more 
districts.  It  is  apparent  that  a  distinction  in  this  respect 
between  such  children  and  the  other  school  children  of 
the  Commonwealth,  cannot  be  based  upon  real  or  genu- 
ine differences,  but  is  merely  arbitrary.  While  the  act  is 
drawn  in  general  terms,  it  is  evidently  intended  to  apply 
to  a  particular  and  very  unusual  case.  The  class  which 
it  attempts  to  create  is  so  limited  that  it  does  not  em- 
brace all  children  in  orphans'  homes,  nor  does  it  include 
all  such  homes ;  it  includes  only  the  inmates  of  homes 
which  own  contiguous  pieces  of  real  estate,  situated  in 
two  or  more  school  districts.  The  restriction  is  un- 
necessarily narrow,  and  the  difference  in  conditions  of 
the  children  in  the  orphans'  homes  to  which  the  privi- 
lege is  extended,  and  in  those  from  which  it  is  withheld, 
is  not  substantial  enough  to  warrant  the  classification 
attempted.  The  law  therefore  is  si)eciaL  The  statute 
is  also  objectionable  from  the  standpoint  of  the  school 
districts,  in  that  it  attempts  to  classify  them  in  a  purely 
arbitrary  way.  Contiguous  districts  having  within 
their  limits  orphans'  homes,  owning  real  estate  situated 
partly  in  each  district,  are  subjected  to  a  liability  from 
which  other  districts  are  exempt.  No  genuine  basis 
for  such  a  distinction,  so  narrowly  restrictive,  is  ap- 
parent 

.The  assignments  of  error  are  overruled,  and  the  order 
of  the  court  below,  refusing  a  writ  of  mandamus^  is  af- 
firmed. 
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Adamson,  Appellant,  v.  May. 

Equity — Partition — Death  of  defendant — Accounting — Dismissal 
of  hill 

1.  While  a  plaintiff  in  partition  ordinarily  has  the  right  to  an 
accounting  of  rents  and  profits,  received  by  a  defendant  in  posses- 
sion, the  right  is  merely  incidental  to  the  principal  purpose  of  the 
proceeding  which  is  a  division  of  the  land  in  controversy,  and 
when  partition  becomes  impossible  as  against  the  person  liable  to 
make  the  incidental  accounting,  by  reason  of  t^ie  termination  of  his 
interest,  the  principal  purpose  of  the  suit  being  impossible  of  ac- 
complishment, the  right  to  an  accoimting  in  the  partition  proceed- 
ings fails. 

2.  A  bill  in  equity  for  partition  against  a  person  in  possession 
claiming  title  as  tenant  by  the  curtesy,  was  properly  dismissed 
where  such  tenant  died  after  the  institution  of  the  proceedings, 
without  barring  the  right  of  a  claimant  to  proceed  for  an  accounting 
in  an  appropriate  action. 

Argued  April  26,  1916.  Appeal,  No.  140,  Jan.  T., 
1916,  by  plaintiflf,  from  decree  of  C.  P.  Crawford  Co., 
Sept.  T.,  1914,  No.  2,  dismissing  bill  in  equity  for  par- 
tition, in  case  of  Ethel  McClintock  Adamson  v.  George  S. 
May  (now  James  R.  Nutting,  Executor  of  Gteorge  S. 
May,  deceased),  and  Marion  McClintock.  Before 
Brown,  C.  J.,  Mbstrezat,  Potter,  Stewart  and  Mosch-' 
ziSKER,  JJ.    Affirmed. 

Bill  in  equity  for  partition.    Before  Prather,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  on  final  hearing  dismissed  the  bill.    Plaintiflf 
appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  vari- 
ous findings  of  fact  and  law  and  the  decree  of  the  court. 

Albert  L.  Thomas,  with  him  George  H.  Oilman ,  for  ap- 
pellants. 
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Wesley  B.  Best,  with  him  John  0.  McClintock,  for  ap- 
pellee. 

Opinion  by  Mr.  Justice  Moschziskbr,  July  1, 1916 : 
This  was  an  equitable  proceeding  in  partition ;  the  bill 
was  dismissed,  and  the  plaintiff,  Ethel  McClintock  Ad- 
amson,  has  appealed.  She  averred  in  her  bill  that  she  and 
Marion  McClintock,  joined  as  a  defendant,  were  the  only 
surviving  children  of  M.  Florence  May,  deceased,  who 
was  the  wife  of  George  S.  May,  the  first  named  defend- 
ant ;  that  M.  Florence  May  died  August  15, 1908,  testate ; 
that  she  devised  and  bequeathed  all  her  property,  real 
and  personal,  to  the  plaintiff  and  Marion  McClintock; 
that  George  S.  May  elected  to  take  against  the  will  of  his 
wife,  and  claimed  his  curtesy  rights  in  all  of  the  real 
estate  of  which  she  died  seized ;  that  M.  Florence  May, 
while  the  owner  of  an  undivided  three-fourths  interest 
in  certain  described  real  estate,  on  the  eve  of  her  mar- 
riage to  George  S.  May,  and  with  his  consent,  executed  a 
deed  conveying  such  interest  to  the  plaintiff  and  her  sis- 
ter ;  that  subsequently,  in  April,  1883,  Mrs.  May  and  her 
husband  filed  a  bill  in  equity  asking  that  the  deed  just 
mentioned  be  revoked ;  that  a  decree  of  cancellation  was 
entered,  but,  at  the  same  time,  the  complainants  were  di- 
rected to  execute  a  conveyance  of  the  property  in  ques- 
tion to  one  N.  C.  McLaughlin,  in  trust,  inter  alia,  for  the 
sole  and  separate  use  of  M.  Florence  May  during  her 
natural  life  and  at  her  death  for  the  plaintiff  and  Marion 
McClintock,  in  fee;  that  a  deed  was  executed  accord- 
ingly; that,  thereafter,  Mr.  McLaughlin  resigned  as 
trustee  and  the  court  appointed  one  Henry  C.  Davis  in 
his  place  and  stead;  that  subsequently  the  last  named 
trustee  conveyed  the  property  so  held  by  him  to  M.  Flor- 
ence May,  in  her  individual  right,  the  deed  reciting  a  con- 
sideration of  f  7,000,  which  consideration  the  plaintiff  al- 
leged "never  passed,  but  that  the  transfer  was  made 
without  any  consideration  whatever."  The  plaintiff 
further  averred  that  "M.  Florence  Mav  died  seized  of  the 
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remaining  undivided  one-fourth  interest  in  and  to  said 

piece  of  land which  said  interest  was  acquired  by 

M.  Florence  May,  by  purchase,  after  her  marriage  to  the 
defendant  George  S.  May";  finally,  the  plaintiff  con- 
tended that  the  land  in  controversy  was  held  by  her  and 
Marion  McClintock  as  tenants  in  common,  subject  only 
to  the  curtesy  rights  of  George  S.  May  in  the  last  men- 
tioned undivided  one-fourth  thereof;  she  prayed  for  par- 
tition, and  an  accounting  on  the  part  of  George  S.  May. 

Marion  McClintock  filed  an  answer  in  which  she  ad- 
mitted all  the  allegations  in  the  plaintiff's  bill ;  further, 
she  averred  that  M.  Florence  May  had  caused  the  removal 
of  N.  C.  McLaughlin  as  trustee  and  the  appointment  of 
Henry  C.  Davis,  "an  elderly  and  infirm  person,"  in  his 
place  and  stead,  "for  the  purpose  of  obtaining  a  convey- 
ance from  the  trustee  to  herself  of  the  remainder  of  the 
trust  property,"  and  that,  when  made,  such  conveyance 
was  "without  consideration  and  for  the  purpose  of  avoid- 
ing the  restrictions  in  the  trust  deed." 

It  was  suggested  on  the  record  that  George  S.  May 
died  August  8,  1914,  and  letters  testamentary  on  his 
estate  had  been  issued  to  one  James  R.  Nutting.  The 
latter,  as  executor,  filed  an  answer  in  which  he  "denied 
that  the  plaintiff  and  Marion  McClintock,  at  the  filing 
of  the  bill,  held  the  property  therein  described  as  tenants 
in  common,"  and  averred  "that  George  S.  May  held' the 
sole  and  entire  possession  of  said  property,  as  tenant  by 
the  curtesy,  adversely  to,  and  to  the  exclusion  of,  the 
plaintiff  and  Marion  McClintock,  and  that  their  interest 
was  but  a  remainder  interest."  The  defendant  contended 
in  this  answer  that  M.  Florence  May  died  seized  of  a  fee 
simple  estate  in  the  entire  property  in  controversy ;  that 
the  sole  and  only  interest  therein  possessed  by  the  plain- 
tiff and  Marion  McClintock  came  to  them  through  and 
by  virtue  of  the  will  of  their  mother  and  not  to  any  ex- 
tent under  the  trust  deed  recited  in  the  bill  of  complaint ; 
that  the  whole  interest  of  the  daughters  was  acquired  by 
them  subject  to  the  curtesy  rights  and  possession  of  the 
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said  George  S.  May,  which  he  took  and  exercised  from 
the  date  of  his  wife's  death,  on  August  15, 1908,  until  the 
time  of  his  own  decease,  August  8, 1914 ;  and  *^that  such 
possession  was  open,  notorious,  exclusive,  hostile  and 
adverse  to  the  remainder."  The  defendant  admitted  that 
N.  C.  McLaughlin  resigned  as  trustee  and  Henry  C. 
Davis  was  appointed  in  his  stead ;  that,  on  or  about  Feb- 
ruary 10, 1890,  the  latter  trustee  conveyed  to  M.  Florence 
May,  inter  alia,  the  land  sought  to  be  partitioned,  and 
that  the  consideration  named  was  $7,000 ;  but  he  denied 
that  no  consideration  passed  and  contended  "that  M. . 
Florence  May  purchased  the  land  from  Henry  C.  Davis, 
trustee,  Feb.  10, 1890,  and  from  that  time  until  her  death, 
August  15, 1908,  had  and  enjoyed  the  sole,  absolute,  ex- 
clusive, hostile,  adverse  and  uninterrupted  possession, 
against  Henry  C.  Davis,  trustee,  and  against  the  plaintiff 

and  Marion  McClintock, that  she  (Mrs.  May)  died 

seized  and  possessed  thereof,  and  George  S.  May,  as  ten- 
ant by  the  curtesy,  continued  in  said  possession  until  his 
death,  August  8,  1914 ;  that  such  possession  of  M.  Flor- 
ence May  in  her  lifetime  and  of  George  S.  May  (there- 
after) was  held  for  a  period  of  upwards  of  twenty-four 
years  with  the  knowledge  and  consent  of  Henry  C.  Davis, 
trustee,  the  plaintiff,  and  Marion  McClintock,  and  that 
by  reason  thereof  any  right  of  action  of  the  said  Henry 
C.  Davis,  trustee,  or  any  remainderman  by  or  through 
the  said  trustee,  is  barred  by  the  statute  of  limitations.'^ 
The  defendant  further  contended  "that  the  right  of  the 
plaintiff  is  barred  by  her  laches,  and  the  said  plaintiff 
having  reached  her  majority  many  years  prior  to  the 
death  of  her  mother,  and  having  had  knowledge  of  her 
mother's  possession  and  of  her  erecting  permanent  im- 
provements upon  the  land  in  dispute,  she  is  now  es- 
topped from  setting  up  any  claim  against  M.  Florence 
May,  or  her  husband,  as  tenant  by  the  curtesy" ;  "that 
at  the  time  of  filing  the  bill  plaintiff  was  out  of  posses- 
sion, and  George  S.  May  was  in  the  sole,  exclusive,  ad- 
verse and  hostile  possession  thereof,  as  tenant  by  the 


Digitized  by  VjOOQ IC 


76  ADAMSON,  Appellant,  v.  MAT. 

Opinion  of  the  Court.  [265  Pa. 

curtesy,  and,  therefore,  she  cannot  maintain  the  bill,  a» 

it  was  prematurely  brought,  and the  court  sitting 

in  equity  is  without  jurisdiction."  Finally,  the  defend- 
ant admitted  "that  M.  Florence  May  died  testate  and 
that  (by  her  will )  all  her  property  was  given  to  the  plain- 
tiff and  Marion  McClintock,"  but  contended  "that  George 
S.  May  was  entitled  to  the  rents  collected  by  him  and  for 
which  plaintiff  asks  an  accounting,  for  the  reason  that  he, 
as  tenant  by  the  curtesy,  was  entitled  to  all  the  rents, 
issues  and  profits  of  said  real  estate." 

The  plaintiff  joined  issue  on  the  matters  alleged  in  the 
executor's  answer,  and  the  case  came  to  hearing.  On  the 
testimony  presented,  the  chancellor  made  numerous 
findings  of  fact  in  relation  to  the  quantity  and  quality  of 
the  estate  held  by  M.  Florence  May,  and  by  George  S. 
May  after  her  death,  under  and  by  virtue  of  the  before 
recited  conveyance  from  Davis,  trustee ;  and  thereon  he 
concluded,  inter  alia,  that  the  first  named,  as  against  the 
plaintiff  and  Marion  McClintock,  died  seized  and  pos- 
sessed of  an  estate  in  fee,  and  her  husband,  having  taken 
against  her  will,  held  the  whole  property  as  tenant  by  the 
curtesy,  with  remainder  in  the  above  named  two  daugh- 
ters, "that  equity  was  without  jurisdiction  to  partition 
the  estate  between  the  tenant  by  the  curtesy  and  the  re- 
maindermen," and,  for  these  and  other  like  reasons,  the 
bill  should  be  dismissed. 

When  the  facts  to  which  we  are  about  to  refer  are  kept 
in  mind,  it  will  be  seen  that  the  above  stated  points  of 
law,  adjudicated  by  the  court  below,  were  all  moot,  so 
far  as  the  present  partition  proceedings  are  concerned. 
The  chancellor  found  these  material  facts :  that  M.  Flor- 
ence May  departed  this  life  August  15, 1908,  testate,  leav- 
ing to  survive  her  a  husband,  George  S.  May,  and  two 
daughters,  Ethel  McClintock  Adamson  and  Marion  id:c- 
Clintock;  that  the  testatrix  gave  all  her  property  to 
these  two  daughters;  that  Mr.  May  elected  to  take 
against  his  wife's  will,  as  tenant  by  the  curtesy  of  her 
real  estate,  and  subsequently,  on  August  8,  1914,  after 
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the  filing  of  the  bill  in  the  present  case,  died ;  that,  both 
by  the  terms  of  the  trust  deed  of  1883  and  under  the  pro- 
Tisions  of  the  will  of  M.  Florence  May,  upon  her  death, 
the  property  in  controversy  was  to  vest  in  the  plaintiff 
and  her  sister.  Therefore  we  say :  all  the  questions  so 
vigorously  contested  in  the  court  below,  concerning  the 
quantity  and  quality  of  the  estate  possessed  by  Mrs.  May 
and  the  extent  of  that  taken  by  Mr.  May,  as  tenant  by 
the  curtesy,  became  moot  upon  the  decease  of  the  latter. 

The  appellant  contends,  however,  that,  since  a  plain- 
tiff in  partition,  ordinarily,  has  the  right  to  an  account- 
ing of  rents  and  profits  from  a  defendant  in  possession, 
the  bill  should  be  sustained  as  against  the  executor  of 
George  S.  May,  deceased,  to  accomplish  that  purpose; 
but  the  answer  to  this  contention  is  that  such  right  is 
merely,  incidental  to  the  principal  purpose  of  a  proceed- 
ing in  partition,  i.  e.,  a  division  of  the  land  in  contro- 
versy, and  when  partition  becomes  unattainable  against 
the  person  liable  to  make  the  incidental  accounting,  by 
reason  of  the  absolute  ending  of  any  interest  which  he 
or  others  claiming  through  him  may  have  in  the  land, 
then,  the  principal  purpose  of  the  suit  being  impossible  of 
accomplishment,  the  right  to  an  accounting  in  that  par- 
ticular proceeding  fails. 

The  objects  of  the  present  suit,  disclosed  by  the  plead- 
ings, was  to  determine  the  title  to  and  accomplish  the 
partition  of  the  property  in  controversy  as  against  Gteorge 
S.  May.  The  plaintiff,  and  her  sister,  the  other  defend- 
ant, contended  in  their  bill  and  answer,  respectively,  that 
Mr.  May  was  not  a  tenant  by  the  curtesy  in  the  undivided 
three-fourths  interest  covered  by  the  trust  deed,  but 
simply  in  the  one-fourth  undivided  part  of  the  property 
purchased  by  M.  Florence  May  individually  after  the 
date  of  the  aforesaid  deed;  while  the  executor  of  Mr. 
May  contended  that  his  decedent  was  tenant  by  the 
curtesy  of  the  entire  property.  These  respective  conten- 
tions raised  disputed  questions  of  title  involving  issues 
of  fact,  which  it  is  highly  doubtful  whether  a  chancellor 


Digitized  by  VjOOQ IC 


78  ADAMSON,  Appellant,  v.  MAY. 

Opinion  of  the  Court.  [266  Pa. 

should;  under  the  circumstances,  have  undertaken  to 
pass  upon;  aside  from  that  point,  however,  as  already 
suggested,  on  the  death  of  Mr.  May  all  the  controverted 
issues  of  title  in  the  case  became  moot  questions,  and, 
upon  that  ground  alone,  we  determine  the  bill  was  prop- 
erly dismissed. 

As  before  said,  the  averments  of  both  the  plaintiflf^s 
bill  and  of  the  answer  filed  by  her  sister  indicate  that, 
so  far  as  the  partition  of  the  property  m  question  was 
concerned,  their  joint  object  was  to  accomplish  a  division 
thereof  as  against  George  S.  May,  and  there  was  no  re- 
quest in  the  court  below,  or  suggestion  here,  that  the  bill 
should  be  retained  for  the  purpose  of  a  partition  between 
the  two  sisters;  nor  is  there  any  assignment  of  error 
which  complains  because  it  was  not  so  held.  Of  course, 
if  the  sisters  want  partition  as  between  themselves,  the 
courts  are  oi)en  to  them  for  that  purpose ;  or  if  both,  or 
either,  of  them  desire  and  can  show  their  right  to  an  ac- 
counting from  the  executor  of  George  S.  May,  deceased, 
in  a  proper  proceeding,  there  is  nothing  in  our  present 
adjudication  which  will  bar  them  therefrom. 

The  assignments  of  error  are  all  dismissed,  and  the  de- 
cree is  afBrmed  at  the  cost  of  the  appellant. 


Hess  V.  Vinton  Colliery  Company,  Appellant. 

Real  property — Water  rights — Trespass — Statement  of  claim — 
Amendments — Trials — Evidence — Original  statement  as  evidence 
— Witnesses — Credibility — Testimony  at  former  trial — Admissions 
— Proof  of  stenographer's  notes — Waiver — Practice,  G.  P. 

1.  When  a  contract  is  made  for  the  sale  of  land,  equity  considers 
the  vendee  as  the  purchaser  of  the  estate  sold. 

2.  In  an  action  brought  by  two  plaintiffs  for  injuria  to  a  mill 
caused  by  the  deposit  of  the  refuse  of  a  colliery  in  a  stream  from 
Janijiary,  1906,  until  the  date  of  suit  in  1911,  an  amendment  to 
the  statement  which  named  one  individual  only  as  the  plaintiff, 
and  which  averred  that  he  had  purchased  the  property  in  April, . 
1909,  under  an  agreement  with  the  other  party  named  as  plain- 
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tiff  in  the  original  statement,  and  that  the  trespasses  complained  of 
had  b^run  in  April,  1909,  and  continued  imtil  the  time  of  bringing 
the  suit,  was  properly  allowed,  although  no  conveyance  of  the  legal 
title  to  the  plaintiff  was  averred. 

3.  At  the  trial  of  such  case  it  was  competent  for  the  defendant 
to  offer  in  evidence  the  plaintiff's  original  statement  for  the  pur- 
pose of  showing  that  the  acts  complained  of,  were  in  part  commit- 
ted before  the  time  when  plaintiff  acquired  title,  so  that  for  such 
injuries  the  plaintiff  would  have  no  right  of  action. 

4.  In  such  case  it  was  error  for  the  trial  judge  to  refuse  to  admit 
in  evidence  the  testimony  of  plaintiff  at  a  former  hearing  to  the 
effect  that  he  had  told  the  party  named  as  plaintiff  in  the  original 
statement,  that  he  would  throw  down  the  agreement  of  sale  as  the 
property  was  depreciating;  that  the  agreement  of  sale  was  to  be 
annulled,  and  that  after  that  date  the  management  between  them 
was  a  partnership,  as  such  evidence  tended  to  affect  plaintiff's  rights 
to  recover  in  his  individual  capacity ;  but  where  it  appeared  that  on 
cross-examination  plaintiff  testified  to  the  same  facts,  so  that  the 
knowledge  of  the  plaintiff's  testimony  at  the  former  hearing  was 
brought  home  to  the  jury,  the  error  was  cured  and  was  harmless. 

5.  In  such  case  such  testimony  might  have  been  excluded  be- 
cause the  stenographer's  notes  at  the  former  hearing  were  not 
proven,  but  the  fact  that  no  such  objection  was  made  at  the  trial 
was  a  waiver  of  any  defects  in  the  method  of  proof. 

6.  Evidence  of  what  a  witness  swore  to  in  a  former  proceeding 
even  though  between  different  parties  is  always  admissible  to  con- 
tradict his  present  testimony  and  impeach  his  credibility.  In 
such  case  his  prior  testimony  is  not  considered  as  conclusively  es- 
tablishing the  fact,  but  as  the  declaration  or  admission  of  the  wit- 
ness that  it  is  so. 

7.  In  such  case  it  was  error  to  exclude  defendant's  offer  of  the 
testimony  of  the  other  party  plaintiff  named  in  the  original  state- 
ment, given  at  a  prior  hearing,  to  the  effect  that  the  plaintiff  gave 
up  the  mill  a  year  after  he  went  into  possession  and  thereafter  had 
run  it  on  shares,  and  that  for  the  four  years  preceding  the  trial  the 
plaintiff  had  been  running  the  mill  for  the  witness,  as  such  testi- 
mony tended  to  contradict  the  statements  of  the  witness  made  at 
the  triaL 

Argued  April  27, 1916.  Appeal,  No.  74,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Indiana  Co.,  Dec. 
T.,  1911^  No.  254,  on  verdict  for  plaintiflP,  in  case  of  g.  W. 
Hess  V.  Vinton  Colliery  Company.    Before  Bbown,  C.  J., 
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MestrezaT;  Potter,  Stewart  and  Mosghziskbr,  JJ. 
Reversed. 

Trespass  to  recover  damages  for  injury  to  a  water 
power  and  mill  property.    Before  Telford,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiffs  for  f  2,656.25  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  in  permitting  plaintiff  to  amend 
his  statement  of  claim  and  rulings  on  evidence  referred 
to  in  the  opinion  of  the  Supreme  Court. 

J.  C.  DavieSy  with  him  John  A.  f^cott  and  Cunningham 
and  Fishery  for  appellant. — The  amendment  should  not 
have  been  allowed,  as  the  cause  of  action  was  changed : 
Adams  v.  McKesson's  Executrix,  5*5  Pa.  81;  Steel  v. 
Frick,  56  Pa.  172;  McKeeby  v.  Webster,  170  Pa.  624; 
Acklin  V.  McCalmont  Oil  Co.,  201  Pa.  257;  Garman  v. 
Glass,  197  Pa.  101 ;  Joynes,  to  use,  v.  Penna.  R.  R.  Co., 
234  Pa.  321 ;  Commonwealth,  to  use,  v.  A.  B.  Baxter  Co., 
Inc.,  235  Pa.  179;  Wildermuth  v.  Long,  196  Pa.  541; 
Royse  v.  May,  93  Pa.  454. 

The  defendant  should  have  been  permitted  to  offer 
in  evidence  plaintiff's  original  statement  of  claim  for  the 
purpose  of  showing  admissions  made  by  plaintiff  as  to 
the  ownership  of  the  property  at  the  time  when  most  of 
the  trespasses  complained  of  were  committed :  Numbers 
V.  Shelly,  78  Pa.  426;  Bowen  v.  De  Lattre,  6  Wharton, 
430 ;  Stewart  v.  Gleason,  23  Pa.  Superior  Ct.  325 ;  Truby 
V.  Seybert,  12  Pa.  101;  Moloney  v.  Davis,  48  Pa.  512; 
Kiern  v.  Ainsworth,  95  Pa.  310 ;  Reineman  v.  Blair,  96 
Pa.  155 ;  Forcey's  App.,  106  Pa.  508 ;  Commonwealth  v. 
Monongahela  Bridge  Co.,  216  Pa.  108 ;  Sprague  v.  Reilly, 
34  Pa.  Superior  Ct.  332 ;  Lindsay  v.  Button,  227  Pa.  208. 

The  testimony  of  plaintiff  at  the  former  hearing  should 
have  been  admitted:  Commonwealth  v*  Stern,  58  Pft. 
Superior  Ct.  591. 
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The  testimony  of  Mr.  Brendlinger  given  at  a  former 
hearing  should  have  been  admitted  for  the  purpose  of 
contradiction :  Stevenson  v.  Ebervale  Coal  Co.,  et  al.,  201 
Pa.  112;  Limbert  v.  Jones,  136  Pa.  31;  Gibblehouse,  et 
al.,  V.  Strong,  3  Rawle  436;  Pittsburgh  v.  Pittsburgh 
Rys.  Co.,  234  Pa.  223;  American  Bank  v.  Felder,  59  Pa. 
Superior  Ct.  166;  Commonwealth  v.  Stern,  58  Pa.  Su- 
perior Ct.  591. 

J.  N.  Banks,  with  him  William  Davis  and  S,  M.  Jack, 
for  appellee. — No  change  in  the  subject-matter  of  the 
suit  was  effected  by  the  allowance  of  the  amendment: 
Rangier  v.  Hummell,  37  Pa.  130;  Hite  v.  Kier,  38  Pa. 
72;  Wilson  v.  Mechanics  Savings  Bank,  45  Pa.  488; 
Cochran  v.  Arnold,  58  Pa.  399 ;  Meason  v.  jj:aine,  67  Pa. 
126;  Beringer  v.  Meanor's  Admr.,  85  Pa.  223;  Booth  v. 
Dorsey,  202  Pa.  381;  Csizik  v.  Verhovay  Sick  Benefit 
Assn.,  60  Pa.  Superior  Ct.  466. 

The  refusal  of  the  court  to  allow  the  defendant  to  oflfer 
in  evidence  the  original  statement  of  claim  was  not  error, 
as  the  statement  was  no  longer  a  part  of  the  record: 
Moore  v.  Everitt,  20  Pa.  Sui)erior  Ct.  13. 

The  testimony  of  S.  W.^Hess  taken  at  a  former  hearing 
was  inadmissible  as  there  was  no  oflfer  to  prove  the  testi- 
mony:  Wright  V.  Cumpsty,  41  Pa.  102;  Pier  v.  Duflf,  63 
Pa.  59 ;  Smith  v.  Hine,  179  Pa.  203 ;  Edwards  v.  Gimbel, 
202  Pa.  30. 

There  was  no  offer  to  prove  the  testimony  of  Mr.  Brend- 
linger and  therefore  it  was  not  admissible  in  evidence : 
Smith  V.  Hine,  179  Pa.  203 ;  Edwards  v.  Gimbel,  202  Pa. 
30. 

Opinion  by  Mr.  Justice  Potter,  July  1, 1916 : 
This  was  an  action  of  trespass  brought  by  D.  W.  Brend- 
linger and  S.  W.  Hess  against  the  Vinton  Colliery  Com- 
pany, to  recover  damages  for  injury  to  a  water  power  and 
mill  property,  alleged  to  have  resulted  from  the  deposit 
by  defendant  of  refuse  matter  and  foreign  substances  in 
Vol.  cclv — 6 


Digitized  by  VjOOQ IC 


82        HESS  V.  VINTON  COLLIERY  CO.,  AppeUant. 

Opinion  of  the  Court.  [256  Pa. 

a  stream.  In  the  original  statement  of  claim  filed,  it  was 
averred  that  D.  W.  Brendlinger,  one  of  the  plaintiffs,  was 
the  owner  of  a  water  power  grist  mill,  with  a  mill  dam 
and  race,  and  some  eighteen  acres  of  ground,  twelve 
of  which  were  covered  with  water,  situated  on  Blacklick 
creek  in  East  Wheatfield  Township,  Indiana  County,  to 
which  he  had  acquired  title  in  1880  and  1903;  that  in 
1909  he  had  conveyed  the  same  by  article  of  agreement  to 
S.  W.  Hess,  the  other  plaintiff.  Then  follows  an  unin- 
telligible statement  that  both  plaintiffs  continued  to  be 
owners  of  the  property  until  the  time  of  bringing  suit, 
which  was  November  22, 1911.  The  statement  continues 
with  the  averments,  that,  prior  to  January  1,  1906,  the 
water  power  of  the  mill  was  of  suflBcient  capacity  at  all 
seasons  of  the  year  to  run  the  mill  machinery  constantly 
'  to  its  fullest  capacity,  and  the  natural  channel  of  the 
creek  above  the  mill  was  well  defined,  and  clear  of  sand, 
mud,  alluvial  deposits,  sediment,  &c.,  giving  free  and  un- 
obstructed passage  of  clean  water  to  all  parts  of  the  mill ; 
that  such  condition  would  have  continued  had  it  not  been 
for  the  trespasses  complained  of;  that  defendant  owned 
and  operated  a  colliery  and  coal  washer,  on  the  banks  of 
Blacklick  creek  in  Cambria  County,  about  six  and  a  half 
miles  above  plaintiffs'  mill ;  that  defendant  and  its  serv- 
ants had  negligently  dumped  into  the  waters  of  the  creek 
large  quantities  of  coal  dust,  slate,  sediment  and  other 
dirt  from  its  colliery  and  washer,  as  well  as  placing  there- 
in large  quantities  of  sulphur,  and  had  permitted  the 
same  to  be  washed  from  its  premises  into  the  stream; 
that  the  coal  dust,  sediment  and  sulphur  had  been  carried 
by  the  current  down  the  creek  into  plaintiflte'  mill  dam 
and  race  and  deposited  there,  destroying  plaintiffs'  water 
power,  and  diminishing  and  destroying  the  value  of  the 
mill  property,  and  also  injuring,  corroding  and  destroy- 
ing the  machinery  of  the  mill ;  that  these  trespasses  had 
continued  from  January  and  February,  1906,  down  to 
the  date  of  suit  in  1911 ;  that  the  running  capacity  of  the  , 
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mill  had  been  diminished  thereby  and  its  value  depreci- 
ated. 

When  the  case  was  called  for  trial,  plaintiffs  moved  to 
amend  the  pleadings  by  withdrawing  their  statement, 
and  substituting  therefor  another,  in  which  S.  W.  Hess 
was  named  as  sole  plaintiff.  The  amendment  was  al- 
lowed. It  was  identical  with  the  original  statement,  ex- 
cept the  averment  that  S.  W.  Hess  was  sole  plaintiff, 
and  it  was  also  alleged  that,  by  article  of  agreement  with 
D.  W.  Brendlinger  and  wife,  a  copy  of  which  was  made 
part  of  the  statement,  he  had  "acquired  a  right  to  and  in" 
the  mill  property  and  had  been  in  possession  of  the  same 
since  April  1,1909,  and  that  the  trespasses  complained  of 
had  begun  in  April,  1909,  and  continued  until  the  time 
of  bringing  suit.  The  trial  resulted  in  a  verdict  for  the 
plaintiff,  and,  from  the  judgment  entered  thereon,  de- 
fendant has  appealed. 

The  first  assignment  of  error  is  to  the  allowance  of  the 
motion  to  file  an  amended  statement.  If  the  averment 
in  that  statement  is  true,  tliat  plaintiff  had  acquired  title 
to  the  real  estate  therein  described  by  an  article  of  agree- 
ment with  the  former  owners,  and  had  entered  into  pos- 
session on  April  1, 1909,  and  had  continued  therein  up  to 
the  time  of  bringing  this  action,  he  is  entitled  to  maintain 
this  suit.  In  Eichter  v.  Selin,  8  S.  &  R.  425,  Mr.  Justice 
Duncan  said  (p.  440) :  "When  a  contract  is  made  for  the 
sale  of  land,  equity  considers  the  vendee  as  the  purchaser 
of  the  estate  sold,  and  the  purchaser  as  a  trustee  for  the 
vendor  for  the  purchase-money.  So  much  is  the  vendee 
considered,  in  contemplation  of  equity,  as  actually  seized 
of  the  estate,  that  he  must  bear  any  loss  which  may  hap- 
pen to  the  estate  between  the  agreement  and  the  convey- 
ance, and  he  will  be  entitled  to  any  benefit  which  may  ac- 
crue to  it  in  the  interval,  because  by  the  contract  he  is  the 
owner  of  the  premises  to  every  intent  and  purpose  in 
equity."  The  above  language  was  repeated  by  Justice 
Rogers  in  Robb,  Admr.,  v.  Mann,  11  Pa.  300, 304.  To  the 
same  effect  are  Ives  v.  Cress,  5  Pa.  118, 121 ;  Siter,  James 
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&  Co.'s  App.,  26  Pa.  178, 180,  and  Crawford's  Est.,  221  Pa. 
131,  134.  In  Demmy's  App.,  43  Pa.  155,  Mr.  Justice 
Strong  said  (p.  167) :  "In  ordinary  sales  by  articles  of 
agreement  the  purchaser  is  entitled  to  accretions,  and 
must  sustain  any  loss  caused  by  accidental  injuries  to 
the  property  between  the  time  of  the  agreement  for  the 
purchase  and  the  execution  of  the  deed.  This  appears  to 
be  well  settled.  Equity  regards  that  as  done  which  has 
been  agreed  to  be  done,  and  which  the  parties  to  the 
agreement  have  in  their  power  to  do."  In  the  present 
case  if  the  plaintiff  was  in  possession  by  virtue  of  an 
agreement  to  purchase,  he  was  properly  regarded  as  the 
equitable  owner  of  the  freehold  and  as  such  entitled  to 
recover  damages  for  any  injury  to  the  property  during 
his  term  of  ownership.  Counsel  for  defendant  objected 
to  the  allowance  of  the  amended  statement,  on  the  ground 
that  it  was  inconsistent  with  the  testimony  of  Hess  and 
Brendlinger  already  offered,  to  the  effect  that  Hess  was 
not  the  owner  of  the  land  for  any  part  of  the  time  covered 
by  the  original  statement.  This  would  not,  however, 
justify  the  refusal  of  the  amendment.  Proof  of  the  facts 
averred  therein  was  another  matter,  to  be  dealt  with  later. 
The  suggestion  that  the  amendment  introduced  a  new 
cause  of  action  is  not  well  founded.  In  the  original  state- 
ment, plaintiffs  claimed  to  recover  damages  for  tres- 
passes committed  during  a  period  extending  from  Janu- 
ary, 1906,  to  November,  1911.  In  the  amended  state- 
ment the  claim  is  based  on  trespasses  alleged  to  have 
been  committed  "in  the  months  of  April  and  May,  1909, 
and  at  divers  days  and  times  between  said  months  and 
the  beginning  of  this  suit."  The  trespasses  set  forth  in 
the  amended  statement  are  included  in  the  original  one, 
though  no  claim  is  made  for  those  which  occurred  prior 
to  April  1,  1909.  No  new  cause  of  action  appears,  al- 
though a  part  of  that  formerly  declared  upon  is  omitted. 
Nothing  was  added,  under  which  the  damages  were  to  be 
increased,  nor  was  there  any  change  in  the  standard  by 


Digitized  by 


Google 


HESS  V.  VINTON  COLLIERY  CO.,  Appellant.        85 
1916.]  Opinion  of  the  Court. 

which  they  were  to  be  measured.  There  was  no  substitu- 
tion of  parties,  but  merely  the  omission  of  one  plaintiflE. 
The  second  assignment  is  to  the  action  of  the  trial 
judge  in  sustaining  objection  to  defendant's  oflfer  to  put 
in  evidence  plaintiff's  original  statement  of  claim.  We 
think  the  statement  was  competent  evidence,  and  that  it 
should  have  been  admitted.  The  present  plaintiff  was  a 
party  to  the  suit  as  originally  brought,  and  the  statement ' 
was  signed  and  filed  by  counsel  on  his  behalf  and  became 
part  of  the  record.  It  contained  an  averment  that  dur- 
ing the  years  1906, 1907  and  1908  large  quantities  of  sedi- 
ment, sulphur,  &c.,  had  been  deposited  in  plaintiffs'  dam 
and  mill  race,  and  had  damaged  the  mill  and  machinery. 
By  the  amended  statement  claim  was  made  only  for  dam- 
ages suffered  after  April  1,  1909.  It  was  competent  for 
defendant  to  show  by  the  admissions  contained  in  the 
original  statement  filed  on  plaintiff's  behalf,  that  the 
trespasses,  of  which  complaint  was  made,  had  been  occur- 
ring during  a  period  of  three  years  before  plaintiff  ac- 
quired his  interest  in  the  mill  property,  and  that  a  large 
part  of  the  deposits  had  been  made  before  he  agreed 
to  purchase  or  went  into  possession.  Plaintiff  went  to 
trial  in  the  first  place  on  this  statement,  and  testified  in 
supi)ort  of  the  claim  therein  set  forth.  It  appears  from 
the  evidence  that  he  afterwards  testified  that  in  1909  the 
dam  was  free  from  all  deposits  or  obstructions,  and  that 
he  first  found  obstructions  there  in  July,  1910.  The 
original  statement  was  competent  evidence  to  show  ad- 
missions by  the  plaintiff  that  there  were  obstructions  in 
the  dam  prior  to  1909.  For  the  injuries  resulting  there- 
from, plaintiff  would  have  no  right  of  action.  The  admis- 
sions in  the  original  statement  were,  therefore,  of  impor- 
tance to  defendant.  In  Truby  v.  Seybert,  12  Pa.  101,  it 
was  said  (p.  103),  citing  from  Greenleaf  on  Evidence: 

"A  record is  admissible  against  one  of  the  parties 

as  containing  a  solemn  admission  or  judicial  decla- 
ration by  such  parties  in  regard  to  any  particular  fact. 
But  in  these  instances,  it  is  received,  not  as  an  adjudi- 
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cation  conclusively  establishing  the  fact,  but  as  the  dec- 
laration or  admission  of  the  party  himself,  that  the  fact 
is  so."  It  was  held  that  this  rule  applied  even  in  a  subse- 
quent suit  between  such  party  and  a  stranger  to  the  first 
suit.  In  the  same  case  it  was  also  said  (p.  104),  citing 
from  the  same  textbook,  that  "the  concessions  of  at- 
torneys of  record  bind  their  clients  in  all  matters  relat- 
ing to  the  trial  and  progress  of  the  cause."  In  Winter  & 
Hartman  v.  Walter,  37  Pa.  155,  Mr:  Justice  Strong  said 
(p.  160) :  "Records  may  be  received  in  evidence  in  favor 
of  a  stranger  to  them  against  one  of  the  parties  as  con- 
taining a  solemn  admission  of  a  fact."  The  pleadings  in 
prior  causes  are  to  be  treated  as  admissions  by  the  par- 
ties, and  as  such  are  available  in  later  cases :  2  Wigmore 
on  Evidence,  Sec.  1066. 

In  the  third  assignment,  complaint  is  made  that  the 
trial  judge  refused  to  admit  in  evidence  the  testimony 
of  plaintiff  at  a  former  hearing.  Plaintiff  had  then  testi- 
fied that  in  November,  1909,  he  had  told  Brendlinger  that 
he  would  throw  down  the  agreement  of  sale  as  the  prop- 
erty was  depreciating;  that  the  agreement  of  sale  was  to 
be  annulled,  and  that  after  that  date  the  management 
between  them  was  a  partnership.  If  this  was  true,  it 
would  have  affected  plaintiff's  right  to  recover  in  his  in- 
dividual capacity.  Plaintiff  admitted,  however,  on  cross- 
examination  that  he  had  in  the  main  testified  as  stated 
above,  so  that  in  this  way  the  defendant  brought  to  the 
jury  knowledge  of  the  former  testimony  of  plaintiff,  and 
while  the  notes  of  testimony  should  have  been  admitted, 
yet  the  error  was  probably  harmless.  Counsel  for  ap- 
pellee suggest  that  the  testimony  was  properly  excluded, 
because  the  stenographer's  notes  were  not  proven.  But 
the  objection  was  not  made  on  this  ground  and  any  defect 
in  the  method  of  proof  must  be  considered  as  waived. 

The  fourth  assignment  is  to  the  action  of  the  trial 
judge  in  sustaining  plaintiff's  objection  to  defendant's 
offer  of  certain  testimony  of  D.  W.  Brendlinger,  one  of  the 
original  plaintiffs,  given  at  a  former  hearing.    It  appears 
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from  the  evidence  at  the  first  hearing  that  Brendlinger 
testified  expressly  that  Hess  gave  up  the  mill  a  year  after 
he  went  into  possession^  and  that  thereafter  they  had  run 
it  on  shares,  and  that  for  the  four  years  preceding  the 
trial  Hess  had  been  running  the  mill  for  witness.  This 
testimony  was  admissible  for  the.purpose  of  contradic- 
tion. No  objection  was  made  on  the  ground  that  it  was 
not  properly  proved.  Objection  was  made  "that  the 
plaintiff  cannot  call  a  witness  and  inquire  of  him  about 
what  he  testified  to  in  another  case,  simply  for  the  pur- 
pose of  contradiction."  But  the  record  shows  that 
against  objection  Brendlinger  was  called  as  if  on  cross- 
examination,  and  the  action  of  the  judge  in  permitting 
him  to  be  called  in  that  way  was  not  assigned  as  error. 
The  rule  established  by  our  cases  upon  this  question  is 
properly  set  forth  in  Henry  on  Pennsylvania  Trial  Evi- 
dence, Sec.  308,  where  it  is  said :  "Evidence  of  what  a  wit- 
ness swore  to  in  a  former  proceeding,  even  though  be- 
tween different  parties,  is  always  admissible  to  contradict 
his  present  testimony  and  impeach  his  credibility.  In 
such  case  his  prior  testimony  is  not  considered  as  conclu- 
sively establishing  the  fact,  but  as  the  declaration  or  ad- 
mission of  the  witness  that  it  is  so."  Citing  Cowden  v. 
Reynolds,  12  S.  &  E.  281 ;  Parker  v.  Donaldson,  6  W.  &  S. 
132 ;  Harden  v.  Hays,  9  Pa.  151 ;  Becker  v.  Philadelphia, 
217  Pa.  344. 

Without  taking  up  in  detail  the  other  assignments  of 
error,  it  is  sufficient  to  say  that  we  find  in  them  nothing 
of  substantial  merit.  But,  as  already  indicated,  the  sec- 
ond and  fourth  assignments  are  sustained,  and  the  judg- 
ment is  reversed;  with  a  venire  facias  de  novo. 
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County  Commissioners'  Petition  for  the  Construc- 
tion of  a  Public  Highway  Tunnel. 

Constitutional  law — Constitution  of  Pennsylvania,  Article  III, 
Sections  S  and  7 — Statutes — Titles — Loail  laws — Act  of  May  11, 
1909,  P.  L.  60&— Validity, 

1.  The  legislature  may  not  impose  new  burdens  upon  counties 
unless  the  intention  so  to  do  is  clearly  indicated  in  the  title  of  the 
statute  imposing  the  new  burden. 

2.  The  Act^of  May  11,  1909,  P.  L.  506,  providing  for  the  con- 
struction, operation  and  maintenance  of  public  highways,  bridges 
and  tunnels  in  the  several  counties  of  this  Commonwealth,  dis- 
closes the  legislative  intent  to  confer  upon  county  conmiissioners 
powers  theretofore  exclusively  vested  in  the  officials  of  cities,  and 
also  indicates  that  it  would  effect  the  transfer  of  financial  burdens 
from  municipalities  to  counties,  without  such  intent  or  effect  being 
disclosed  in  the  title  of  the  act,  is  violative  of  Article  m.  Section 
3,  of  the  Constitution  of  Pennsylvania,  relating  to  tha  titles  of 
statutes,  and  is  void. 

3.  Not  decided  whether  the  act  would  be  a  local  law  forbidden  by 
Article  HI,  Section  7,  of  the  Constitution,  if  it  authorized  the 
construction  of  tunnels,  etc.,  in  cities,  or  in  and  between,  cities, 
townships  and  boroughs,  and  not  at  any  other  place  in  the  several 
counties  of  the  State. 

Argued  April  27,  1916.  Appeal,  No.  61,  Oct.  T.,  1916, 
by  Oliver  McClintock,  et  al.,  from  judgment  of  the  Su- 
perior Court,  affirming  order  of  Q.  S.  Allegheny  Co.,  Nov. 
Sess.,  1914,  No.  1,  dismissing  exceptions  to  report  of 
grand  jury  in  the  Matter  of  the  Petition  of  the  County 
Commissioners  for  the  Construction  of  a  Public  High- 
way Tunnel.  Before  Brown,  C.  J.,  Mbstrbzat,  Potter, 
Stewart  and  Moschzisker,  JJ.    Reversed. 

Appeal  from  the  Superior  Court. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court 
and  in  61  Pa.  Superior  Ct.  591. 

The  Sui)erior  Court  affirmed  the  order  of  the  Court  of 
Quarter  Sessions,  dismissing  exceptions  to  the  findings 
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of  the  grand  jury,  approving  the  petition.     Oliver  Mc- 
Clintock,  et  al.,  appealed. 

Error  assigned  was  the  order  of  the  Superior  Court. 

H.  F.  Stambaugh,  with  him  Ernest  0.  Irwin,  Watson 
d  Freeman,  Aronson  d  Aronson  and  Kinnear,  McCloskey 
d  Best,  for  appellants.— The  Act  of  May  1,  1909,  P.  L. 
506,  is  defective  because  its  title  gives  no  notice  that  the 
county  commissioners  may  construct  and  maintain  the 
improvements  authorized  by  the  act  within  cities  or 
boroughs  of  the  State:  Busher  v.  Northumberland,  209 
Pa.  618. 

The  act  gives  no  notice  of  the  new  burdens  which  its 
operation  will  impose  upon  counties :  In  re  Road  in  the 
Boro.  of  Phcenixville,  109  Pa.  44. 

The  title  fails  to  indicate  that  the  county  commission- 
ers are  vested  by  the  act  with  power  to  construct  tunnels 
and  highways  at  public  expense,  within  cities,  whereas 
before  no  one  but  the  city  could  do  so:  Stegmaier  v. 
Jones,  203  Pa.  47 ;  Dailey  v.  Potter  County,  203  Pa.  593. 

J.  Rodgers  McCreery,  with  him  Lee  C.  Beatty,  County 
Solicitor,  for  appellee. — The  title  gives  sufficient  notice 
of  the  contents  of  the  act :  Minsinger  v.  Eau,  236  Pa.  327 ; 
Commonwealth,  ex  rel.,  v.  Broad  St.  Rapid  Transit  Ey. 
Co.,  219  Pa.  11 ;  Middletown  Road,  15  Pa.  Superior  Ct. 
167;  City  Avenue  &  Germantown  Bridge,  Williams's 
App.,  164  Pa.  394. 

Opinion  by  Mr.  Justice  Moschzisker,  July  1, 1916 : 
This  case  concerns  the  constitutionality  of  the  Act  of 
May  11,  1909,  P.  L.  506,  entitled :  "An  act  providing  for 
the  construction,  operation,  and  maintenance  of  public 
highways,  bridges  and  tunnels  in  the  several  counties  of 
this  Commonwealth ;  authorizing  the  taking  of  property 
for  such  improvement,  and  providing  for  the  compen- 
sation therefor  and  the  damages  resulting  from  such 
taking;  providing  for  the  payment  of  the  costs  and  ex- 
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penses  incurred  in  such  construction,  operation,  and 
maintenance ;  and  authorizing  the  levy  of  a  tax  and  the 
issuance  of  bonds  to  provide  a  fund  for  said  purpose." 

The  commissioners  of  Allegheny  County,  under  and 
by  virtue  of  the  power  and  authority  intended  to  be 
vested  in  them  by  this  legislation,  attempted  to  construct 
a  tunnel  within  the  limits  of  the  City  of  Pittsburgh ;  in  a 
proper  proceeding  the  constitutionality  of  the  act  was 
attacked;  the  Quarter  Sessions  decided  it  valid,  and  di- 
rected work  thereunder  to  be  proceeded  with ;  this  order 
was  affirmed  by  the  Superior  Court,  and  we  allowed  the 
present  appeal.  Here  the  constitutionality  of  the  statute 
is  contended  against  on  several  grounds,  but  the  chief  of 
these  is  the  alleged  insufficiency  of  its  title. 

Before  entering  upon  a  consideration  of  the  question 
just  indicated,  we  shall  briefly  review  the  act  itself.  Sec- 
tion 1  provides  that  "whenever  the  commissioners  (of 
any  county),  or  a  majority  of  them,  shall,  by  resolution 
duly  adopted,  deem  it  expedient  so  to  do,  and  upon  ap- 
proval thereof  by  a  grand  jury  and  the  Court  of  Quarter 
Sessions,"  they  may  "cause  to  be  constructed,  operated, 
and  maintained, a  public  highway,  bridge,  or  tun- 
nel, or  bridges  and  tunnels,  or  bridges,  tunnels,  subways 
or  underground  roads  within  the  cities  of  this  Common- 
wealth   " ;  and  that  any  tunnel  so  constructed  shall 

thereafter  be  a  county  tunnel,  the  duty  and  cost  of  "main- 
taining the  same  and  keeping  in  repair"  to  be  borne  by 
the  county.  Sections  2  to  9,  both  inclusive,  provide  for 
procedure;  the  next  two  sections  deal  with  the  subjects 
of  plans,  estimates  and  contracts  for  improvements  con- 
structed under  the  act;  Section  12  authorizes  county 
commissioners  "to  make  and  enter  into  a  contract  or 
lease  with  any  street  railway  or  transportation  company" 
for  such  "concurrent  use"  of  any  "public  highway,  bridge 
or  tunnel"  constructed  by  them  as  shall  not  "substan- 
tially impair  or  restrict  the  public  use  and  enjoyment 

thereof, upon  such  terms  and  conditions  as  shall 

be  agreed  upon,"  the  contract  or  lease  to  be  "approved 
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by  the  Court  of  Quarter  Sessions" ;  Section  13 
gives  the  same  officials  power  and  authority  to  levy 
taxes  upon  "all  real  and  personal  property"  within 
their  resi)ective  counties,  "now  or  hereafter  taxable  for 
county  purposes,"  in  order  "to  pay  all  costs,  damages 
and  expenses  required  in  locating,  opening,  constructing, 
maintaining,  and  repairing  public  highways,  bridges,  or 
tunnels  constructed  under  the  provisions  of  this  act"; 
Section  14  authorizes  the  issuing  of  bonds ;  Section  15 
provides  for  a  i^inking  fund;  and  Section  16  is  as  fol- 
lows :  "Should  any  board  of  county  commissioners,  in  the 
exercise  of  the  powers  herein  conferred,  deem  it  neces- 
sary or  advisable  to  enter  upon  a  highway,  or  highways, 
in  any  city,  or  borough,  or  take  any  other  action  affect- 
ing the  proi)erty  rights,  or  authority  of  such  city  or 
borough,  for  the  purpose  of  constructing  or  maintain- 
ing a  highway,  bridge,  or  tunnel  approaches,  or  other- 
wise, the  consent  thereto  of  such  city  or  borough,  by  ordi- 
nance, shall  be  first  had  and  obtained." 

It  may  thus  be  seen  we  have  a  title,  "Providing  for  the 
construction,  operation  and  maintenance  of  public  high- 
ways, bridges  and  tunnels  in  the  several  counties  of  this 
Commonwealth,"  with  an  act  expressly  authorizing 
county  commissioners  to  lay  out,  open,  construct,  and 
maintain  highways,  bridges  and  tunnels,  or  underground 
roads  "within  cities  of  this  Commonwealth";  a  power 
over  city  works  of  this  character  such  as  county  commis- 
sioners never  theretofore  had  or  exercised,  and  which,  so 
far  as  it  existed,  for  more  than  a  century  had  been  vested 
exclusively  in  the  proper  authorities  of  the  several 
municipalities  of  the  State.  Again,  the  act  places  the 
cost  and  expense  of  constructing  and  maintaining  such 
improvements  "within  cities"  entirely  upon  the  counties 
in  which  the  municipalities  affected  happen  to  be  geo- 
graphically located,  thereby  putting  upon  such  counties 
a  financial  burden  differing  essentially  from  any  to 
which  they  had  theretofore  been  subjected.  Finally,  the 
act  empowers  county  commissioners  to  lease  or  contract 
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with  "railway  or  transportation  companies"  for  the  use 
of  such  public  highways,  bridges  or  tunnels,  thereby  con- 
ferring upon  county  authorities  the  right  to  control  high- 
ways and  transportation  facilities  within  the  limits  of 
the  cities  of  the  Commonwealth,  and  thus  effectually  in- 
terfering with  the  serious  problems  of  city  planning  and 
transportation,  which  theretofore  were  exclusively  within 
the  control  of  municipal  authorities. 

It  is  not  contended  that  the  general  assembly  lacked 
authority  to  make  these  radical  changes,  but  that  the 
title  here  in  controversy  is  not  sufficiently  clear  to  give 
notice  of  an  intention  so  to  do.  The  controlling  question 
in  the  case  is  reduced  to  this :  is  the  phrase  "in  the  sev- 
eral counties  of  this  Commonwealth,"  contained  in  the 
title,  when  taken  with  its  context,  sufficiently  compre- 
hensive to  put  those  who  might  be  specially  interested 
in  the  subject  on  inquiry  as  to  whether  it  was  the  legis- 
lative purpose  to  make  changes  of  the  character  which 
this  act  attempts  to  work.  The  provisions  of  the  statute 
deal  with  the  subject  of  "highways"  in  cities,  in  the  broad 
sense  of  that  term.  If  the  words,  contained  in  Section  1, 
"within  cities,"  had  been  omitted,  and  the  phrase  in  ques- 
tion substituted  in  their  place,  under  our  law,  as  it  stood 
in  the  year  1909,  it  cotild  not  successfully  be  contended 
the  act  would  operate  within  the  limits  of  municipalities : 
Bucher  v.  Northumberland  County,  209  Pa.  618,  624. 
Although  cities,  geographically,  are  part  of  the  counties 
in  which  they  happen  to  be  located,  yet,  under  the  law, 
the  cities  of  this  Commonwealth,  prior  to  1909,  were  en- 
tirely independent  of  counties,  so  far  as  highways  and 
kindred  subjects  were  concerned — power  and  jurisdiction 
in  those  respects  being  particularly  reserved  to  the  re- 
spective municipalities  by  Section  2  of  the  Act  of  April 
15, 1834,  P.  L.  537,  and  uniformly  recognized  in  our  legis- 
lation and  decisions.  Hence,  it  is  plain  that  had  the 
phrase,  "in  the  several  counties  of  this  Commonwealth," 
appeared  in  the  body  of  the  statute  here  under  consider- 
ation (in  place  of  the  words  "within  the  cities  of  this 
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Commonwealth"),  it  would  not  be  sufficiently  compre- 
hensive to  include  the  powers  and  authorities  claimed 
by  the  present  county  commissioners;  such  being  the 
case,  the  use  of  that  phrase  in  the  title  before  us  cannot 
be  taken  as  clearly  suggesting  even  the  possibility  that  a 
grant  of  those  powers  and  authorities  might  be  found  in 
this  act.  Moreover,  if  we  look  at  the  question  from  an- 
other standpoint,  and  concede  that  "counties,"  in  a 
sense,  may  include  "cities,"  it  is  none  the  less  clear  that, 
in  view  of  the  law  as  it  stood  in  1909  an,d  had  existed  for 
more  than  a  century  theretofore,  one  reading  this  title 
would  naturally  assume  the  act  either  applied  to  coun- 
ties excluding  cities,  or,  if  otherwise,  then  that  the  con- 
trol of  highways,  etc.,  would  be  governed  thereunder  in 
the  usual  manner,  namely,  within  the  confines  of  cities 
by  their  municipal  authorities  and  without  such  confines 
by  the  proper  county  officials. 

In  brief,  the  present  title  fails  clearly  to  indicate  or 
suggest  the  legislative  purpose  to  confer  upon  county 
commissioners  powers  theretofore  vested  exclusively  in 
the  officials  of  cities;  furthermore,  it  fails  sufficiently  to 
indicate  or  suggest  the  transfer  of  financial  burdens 
which  the  operation  of  the  act  would  bring  about.  Al- 
though the  accomplishment  of  these  important  features 
seems  to  be  the  chief  purpose  of  the  legislation,  yet  the 
title  not  only  fails  sufficiently  to  indicate  or  suggest 
them,  but,  by  the  use  of  the  phrase,  "in  the  several  coun- 
ties of  this  Commonwealth,"  it  tends  to  mislead  one  into 
the  belief  that  the  act  has  to  do  with  county  as  distin- 
guished from  city  affairs,  in  other  words,  with  county 
affairs  alone.  Titles  with  this  fault  have  been  uniformly 
condemned  in  our  cases:  Stegmaier  v.  Jones,  203  Pa. 
47,  51;  Dailey  v.  Potter  County,  203  Pa.  593,  597;  Mt. 
Joy  Boro.  v.  Lancaster,  Elizabethtown  &  Middletown 
Turnpike  Co.,  182  Pa.  581, 585.  As  to  placing  upon  coun- 
ties new  burdens,  without  an  intention  so  to  do  being 
clearly  indicated  in  the  title  of  the  act  in  question,  see 
In  re  Boad  in  the  Boro.  of  Phoenixville,  109  Pa.  44,  48; 
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Pierie  v.  Philadelphia,  139  Pa.  573,  583;  Quinn  v.  Cum- 
berland County,  162  Pa.  55,  59;  Bennett  v.  Sullivan 
County,  29  Pa.  Superior  Ct.  120,  123 ;  Alms  v.  Indiana 
County,  45  Pa.  Superior  Ct.  137,  141;  Fedorowicz  v. 
Brobst,  et  al..  Commissioners,  254  Pa.  338. 

While,  in  certain  specified  instances,  the  act  requires 
municipal  consent  before  county  commissioners  can 
exercise  their  powers  within  the  confines  of  a  city,  yet 
the  section  which  deals  with  this  subject,  when  applied 
to  the  facts  in  the  present  case,  is  not  sufficiently  com- 
prehensive to  overcome  the  faults  which  we  have  pointed 
out.  As  very  properly  said  in  the  opinion  of  the  Superior 
Court,  municipal  consent  is  called  for  "only  when  the 
cities'  property  rights  or  authority  (thereover)  are  af- 
fected ;  until  that  is  done,  the  county  is  not  required  to 
ask  the  city  for  an  agreement ;  it  is  not  a  condition  pre- 
cedent to  the  institution  of  proceedings  under  the  act." 
In  the  present  instance,  the  commissioners  did  not  pur- 
pose to  enter  upon  or  affect  any  streets  or  property  rights 
of  the  City  of  Pittsburgh,  or  its  authority  thereover; 
hence,  they  did  not  ask  or  depend  upon  municipal  con- 
sent. The  part  of  the  statute  now  being  considered  is 
somewhat  difficult  to  understand  (see  Section  16,  here- 
inbefore quoted),  but,  as  we  read  the  words  employed 
therein,  its  provisions  apply  only  where,  in  the  course  of 
thie  performance  of  work  under  the  act,  county  commis- 
sioners enter  upon  or  take  some  other  action  affecting 
the  highways  or  property  of  a  city.  It  is  true,  the  sec- 
tion in  question  makes  reference  to  the  commissioners 
taking  any  action  affecting  "the  property  rights,  or  au- 
thority" of  a  city ;  but,  since  consent  "is  not  a  condition 
precedent,"  and  the  act,  when  it  operates,  deprives  munic- 
ipal officials  of  all  "authority"  in  the  premises,  that  word, 
as  used  in  this  section,  is  of  no  material  significance 
when  applied  to  the  circumstances  now  before  us.  What- 
ever the  proper  construction  of  Section  16  may  be,  how- 
ever, the  fact  remains  that,  leven  after  a  city  consents  to 
the  county  commissioners  entering  upon  its  streets  or 
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property,  this  act  takes  from  the  municipal  officials 
power  to  raise  and  expend  the  money  needed  for  the  con- 
templated improvement,  and  vests  authority  so  to  do  in 
such  commissioners,  at  the  same  time  shifting  the  burden 
of  the  cost  and  expense  from  the  city  to  the  county,  and 
these  radical  changes  are  made  under  an  insufficient  and 
misleading  title. 

Middletown  Eoad,  15  Pa.  Superior  Ct.  167, 173-4,  cited 
in  the  opinion  of  the  Superior  Court,  is  clearly  distin- 
guishable from  the  case  at  bar.  There  the  Act  of  June 
26,  1895,  P.  L.  336,  is  dealt  with,  the  title  being  "An  act 
providing  for  the  permanent  improvement  of  certain 
public  roads  or  highways  in  the  several  counties  of  this 
Commonwealth,  making  such  improved  roads  and  high- 
ways county  roads."  This  title  was  held  sufficient  be- 
cause it  clearly  states  the  purpose  of  the  legislature  to 
make  the  highways  affected  "county  roads";  thereby 
plainly  implying  that  theretofore  they  were  of  another 
character.  In  brief,  the  title  clearly  suggests  that,  by 
and  through  the  provisions  of  the  act,  the  particular 
highways  operated  upon  were  to  be  changed  from  their 
former  status  and  made  county  roads.  Moreover,  while 
the  Act  of  1895,  supra,  both  in  its  title  and  body,  refers 
to  "public  roads  or  highways,"  yet,  in  Bucher  v.  Nor- 
thumberland County,  209  Pa.  618,  624,  we  state  "this 
does  not  apply  to  a  street  or  highway  within  the  limits  of 
a  borough  or  city" ;  although  in  In  re  Vacation  of  Osage 
St.,  90  Pa.  114,  117,  we  previously  had  said,  "the  word 
^road,'  in  a  proper  connection,  may  be  fitly  used  to  desig- 
nate a  city  street." 

It  is  necessary  to  notice  only  one  other  authority  relied 
upon  by  the  appellees,  and  that  is  City  Ave.  &  German- 
town  Bridge,  Williams's  App.,  164  Pa.  394,  which  deals 
with  certain  legislation  entitled,  "An  act  to  authorize 
the  acquisition  by  the  several  counties  of  this  Common- 
wealth, for  the  use  of  the  county,  of  bridges and 

for  the  abolition  of  tolls  thereon."  We  there  held  the 
County  of  Philadelphia  might  acquire  a  certain  bridge 
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under  this  act;  but,  on  p.  396,  it  is  stated  that  before  the 
date  of  the  act  neither  the  City  nor  the  County  of  Phila- 
delphia was  "clothed  with  this  power."  Hence,  there 
was  no  transfer  of  authority  or  financial  burden  from 
one  to  the  other,  as  in  the  present  instance. 
•  In  addition  to  providing  for  the  construction  of 
"bridges,  tunnels,  subways,  or  underground  roads  within 
cities,"  the  first  section  of  the  statute  here  under  attack 
further  authorizes  county  commissioners  to  construct, 
operate  and  maintain  such  works  "between  cities,  town- 
ships and  boroughs  in  the  several  counties  of  this  Com- 
monwealth"; the  two  excerpts  just  quoted  being  con- 
nected by  the  words  "or  in  and."  In  their  third  assign- 
ment, the  appellants  contend  that  these  provisions  con- 
stitute "local  or  special  legislation  in  violation  of  Ar- 
ticle III,  Section  7,  of  the  Constitution,"  because  the  pub- 
lic works  in  question  "can  only  be  constructed  within 
cities,  or  in  and  between  cities,  townships  and  boroughs, 
and  not  at  any  other  place  in  the  several  counties  of  the 
State" ;  but  the  views  herein  previously  expressed  make 
it  unnecessary  to  consider  this  contention.  For  the  rea- 
sons already  given,  we  are  of  opinion  that,  when  applied 
to  the  facts  at  bar,  the  act  in  controversy  is  clearly  un- 
constitutional, and  should  have  been  so  declared. 

The  last  mentioned  assignment  is  dismissed  and  the 
others  are  sustained ;  both  the  order  of  the  Quarter  Ses- 
sions and  the  judgment  of  the  Superior  Court  are  re- 
versed, and  the  proceedings  are  set  aside. 


Stern,  Appellant,  v.  Beading. 

Negligence — MunicipalitiesStreets — Holes  —  Vehicle  driver — 
Fall — Proximate   cause — Contributory  negligence — Nonsuit, 

1.  Wten  negligence  is  averred  as  the  cause  of  injuries  sustained 
it  is  not  sufficient  that  the  injured  plaintiff  establishes  merely  the 
negligence  alleged ;  he  must  show  that  it  was  the  cause  of  his  in- 
juries. 
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2.  Where  in  an  action  against  a  municipality  to  recover  damages 
for  injuries  sustained  by  plaintiff  in  consequence  of  being  jolted 
from  the  wagon  which  he  was  driving,  it  wasf  alleged  that  the  acci- 
dent occurred  as  the  result  of  a  wheel  of  the  wagon  falling  into  a 
hole  which  defendant  had  neglig^ently  allbwed  to  remain  in  a  public 
street,  a  compulsory^  nonsuit  was  properly  entered  where  the  evi- 
dence failed  to  show  that  the  wheel  of  plaintiff's  wagon  fell  into 
the  hole,  or  that  in  consequence  of  such  fall  into  the  hole  he  was 
jolted  from  the  wagon. 

3.  In  6uch  case  where  the  accident  occurred  on  a  clear  day  and 
the  hole  was  of  such  dimensions  that  the  plaintiff  could  not  have 
avoided  seeing  it  from  the  wagon  if  he  had  exercised  ordinary  care, 
a  nonsuit  could  proi)erly  have  been  entered  on  the  ground  of  con- 

'  tributory  negligence. 

Argued  April  27,  1916.  Appeal,  No.  7,  Jan.  T.,  1916, 
by  plaintiff,  from  final  order  of  C.  P.  Berks  Co.,  Dec.  T., 
1913,  No.  49,  refusing  to  take  off  a  compulsory  nonsuit, 
in  case  of  George  Stern  v.  City  of  Reading.  Before 
Bbown,  C.  J.,  Mbstebzat,  Potter,  Stbwaet  and  Mosch- 
ziSKER,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Enduch,  p.  J. 

There  was  evidence  that  the  hole  in  the  street  alleged 
to  have  caused  plaintiff's  fall  was  20  inches  long,  12 
inches  wide  and  8  inches  deep.  Further  facts  appear  J)y 
the  opinion  of  the  Supreme  Court. 

The  trial  judge  entered  a  compulsory  nonsuit  which 
the  court  subsequently  refused  to  take  off.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  refusing  to  take  off  the  nonsuit. 

William  Kerper  Stevens^  with  him  William  B.  Bechtel, 
for  appellant. — The  negligence  of  the  defendant  was  the 
proximate  cause  of  the  injury. 

The  connection  between  defendant's  negligence  and 
the  plaintiff's  injury  is  shown  by  the  circumstances  and 
by  direct  evidence :  Graham  v.  Philadelphia,  19  Pa.  Su- 
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pernor  Ct.  292 ;  Coleman  v.  Towanda  Township,  42  Pa. 
Superior  Ct.  146;  Sheetz  v.  United  Traction  Co.,  49  Pa. 
Superior  Ct.  177;  Kohler  v.  Penna.  R.  R.  Co.,  135  Pa. 
346 ;  Ely  v.  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Ry.,  158  Pa.  233. 

Joseph  R.  Dickinson,  for  appellee. — There  was  no  con- 
nection between  the  hole  described  by  the  witness  and  the 
injury  complained  of  as  having  been  caused  thereby: 
Kennedy  v.  Philadelphia,  220  Pa.  273;  Byrne  v.  Phila- 
delphia, 211  Pa.  598;  Lerner  v.  Philadelphia,  221  Pa. 
294;  Mcllhenney  v.  Philadelphia,  214  Pa.  44;  Pitts- 
burgh Southern  Ry.  Co.  v.  Taylor,  104  Pa.  306;  Hill  v. 
Tionesta  Township,  146  Pa.  11 ;  Haven  v.  Pittsburgh  & 
Allegheny  Bridge  Co.,  151  Pa.  620;  Keeley  v.  Shanley, 
140  Pa.  213 ;  Ahern  v.  Melvin,  21  Pa.  Superior  Ct.  462. 

Opinion  by  Mb.  Chief  Justice  Brown,  July  1, 1916 : 
While  driving  on  Fifth  street,  in  the  City  of  Reading, 
the  pin  bolt  of  the  shafts  of  plaintifiPs  wagon  was  dis- 
lodged and  the  vehicle  was  so  jarred  that  he  was  thrown 
from  his  seat  onto  the  street.  The  wheels  of  the  wagon 
passed  over  him  and  he  was  severely  injured.  In  this 
action  he  avers  that  the  dislodging  of  the  pin  bolt  was 
caused  by  a  wheel  of  his  wagon  getting  into  a  hole  at  the 
intersection  of  Fifth  and  Chestnut  streets.  It  was  shown 
that  there  was  a  hole  at  that  point,  that  the  pin  bolt  had 
been  dislodged  and  that  plaintiff  had  fallen  from  his 
wagon  and  was  injured ;  but  the  lekrned  trial  judge  sus- 
tained a  motion  for  a  nonsuit  for  the  reason  that  it  had 
not  appeared  that  the  hole  in  the  street  had  caused  the 
injuries  to  the  plaintiff.  If  the  hole  was  of  the  dimen- 
sions ^ven  by  the  witnesses,  the  plaintiff,  if  he  had  exer- 
cised ordinary  care,  could  not  have  avoided  seeing  it  from 
his  seat  in  the  open  wagon,  for  the  accident  occurred  on 
a  clear  day,  in  broad  daylight.  While  his  contributory 
negligence  would  have  been  a  good  ground  for  the  non- 
suit, the  learned  trial  judge  was  clearly  right  in  holding 
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that  the  evidence  failed  to  disclose  that  the  negligence 
of  the  city  in  permitting  the  hole  to  remain  in  the  street 
had  caused  the  accident  No  other  conclusion  could 
have  been  reached  from  the  plaintiflPs  own  testimony. 
The  averment  in  his  statement  is  that  the  bolt  was  dis- 
lodged because  a  wheel  of  his  wagon  "fell  or  went  into" 
a  deep  hole  in  the  street;  but  this  is  his  testimony:  "Q. 
You  didn't  see  a  hole?  A.  I  surely  didn't,  no,  sir.  Q. 
How  do  you  know  it  went  into  a  hole?  A.  I  don't  know 
that  Q.  You  don't  know  that?  A.  But  I  know  that  I 
was  thrown  oft.    I  hit  something  and  was  thrown  off.    I 

could  feel  that  the  wheel  went  down Q.  How  do 

you  know  there  was  a  hole  on  the  day  you  drove  by  there? 
A.  I  guessed  there  was  a  hole  because  my  wheel  went  in." 
No  witness  called  fcy  the  plaintiff  saw  the  accident,  and, 
in  view  of  his  own  testimony,  the  learned  trial  judge,  in 
discharging  the  rule  to  take  off  the  nonsuit,  properly 
said :  "The  utmost  effect  that  can  be  accorded  to  plain- 
tiff's evidence  is  to  show  the  existence  of  an  opportunity 
in  the  condition  of  the  street  for  the  happening  of  the 
injury  complained  of.  But  proof  of  such  opportunity, 
without  more,  is  not  proof  of  the  fact  that  it  did  so  hap- 
pen :  see  Wagener  v.  Ry.  Co.,  235  Pa.  559,  at  p.  562,  and 
cases  there  cited.  For  aught  the  evidence  indicates,  it 
may  have  been  caused  by  the  dropping  out  of  its  place  of 
the  pin  bolt  for  some  reason  for  which  the  defendant  was 
not  at  all  responsible." 

When  negligence  is  averred  as  the  cause  of  injuries 
sustained,  it  is  not  sufficient  that  the  injured  plaintiff 
establishes  merely  the  negligence  alleged ;  he  must  show 
that  it  was  the  cause  of  his  injuries.  In  the  very  recent 
case  of  Reddington  v.  City  of  Philadelphia,  253  Pa.  390, 
the  plaintiff's  complaint  was  that  her  foot  had  slipped 
into  a  hole  or  depression  shown  to  have  existed  in  the 
pavement  over  which  she  was  walking.  In  sustaining 
the  judgment  of  nonsuit,  we  said,  through  Mr.  Justice 
Mbstrbzat,  what  is  equally  applicable  to  this  appellant's 
case:  ^^The  difficulty  with  the  plaintiff's  case  is  that  she 
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failed  to  sustain  by  proof  the  averment  that  she  was 
thrown  by  reason  of  her  foot  slipping  into  the  hole.  The 
party  who  claims  damages  by  reason  of  the  negligent  act 
of  another  must  show,  not  only  that  the  other  party  was 
negligent  but  that  his  injuries  are  the  result  of  such  neg- 
ligence. The  complaining  party  has  no  cause  of  action 
unless  the  wrongdoer's  act  produces  the  injuries  com- 
plained of.'' 

Judgment  affirmed. 


William  White,  Jr.,  Appellant,  v.  Carnegie  Steel 

Company. 

Contracts — Options — Expiration  of  option — Sales — Purchase  of 
property  by  third  person — Optionee's  claim — Nonsuit. 

The  owner  of  an  option  to  purchase  a"  mining  concession  offered 
the  property  to  a  manufacturing  company.  The  manufacturing 
company  agreed  to  pay  the  owner  of  the  option  a  certain  price, 
provided  it  exercised  the  option.  The  option  was  not  exercised, 
and  several  months  after  the  expiration  thereof,  the  owner  of  the 
property  sold  it  direct  to  the  manufacturing  company.  In  an 
action  by  the  optionee  to  recover  from  the  manufacturing  company 
the  price  stipulated  in  the  agreement  the  trial  judge  entered  a  com- 
pulsory nonsuit  which  the  court  in  banc  subsequently  refused  to 
take  off.    Held,  no  error. 

Argued  May  15,  1916.  Appeal,  No.  78,  Oct.  T.,  1916, 
by  plaintiff,  from  final  order  of  C.  P.  Allegheny  Co., 
Third  Term,  1908,  No.  992,  refusing  to  take  off  nonsuit  in 
case  of  William  White,  Jr.,  v.  Carnegie  Steel  Company. 
Before  Brown,  C.  J.,  Mbstrbzat,  Moschziskbb,  Fbazbr 
and  Walling,  JJ.    Affirmed. 

Assumpsit  on  a  contract. 

The  facts  appear  in  the  following  opinion  ofMACFAJt- 
LANB,  J.,  sur  plaintiffs  motioned  to  take  off  nonsuit : 

Bum  &  Company  were  the  owners  of  a  mining  conces- 
sion in  India  and  gave  plaintiff  the  following  option : 
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"12th  May,  1905. 
''Wm.  White,  Jr.,  Esq., 
"Grand  Hotel, 
"Calcutta. 
'TDearSir: 

"With  reference  to  our  concession  from  Government 
for  manganese  ore  in  villages  Gudma,  Ukwa,  &  Sam- 
nanpur,  in  the  district  of  Balaghat  in  the  Central  Prov- 
inces of  India,  we  hereby  grant  you  an  option  to  pur- 
chase this  Lease  for  the  sum  of  Twenty  thousand  pounds 
(£20,000.00)  if  you  are  in  position  to  do  so  yourself  or 
ft)p  your  principals  within  three  months  from  date.'' 

From  time  to  time  the  option  was  extended  to  August 
3, 1906.  On  February  26, 1906,  the  plaintiff  assigned  the 
option  to  the  defendant  by  the  writing  attached  to  the 
statement  in  this  case  as  Exhibit  "A,"  in  substance  as 
follows :  In  consideration  of  ?10,000  then  paid  to  him,  he 
assigned  the  option  for  the  price  of  20,000  pounds,  paya- 
ble upon  the  completion  of  the  transfer  of  the  lease  and 
concession  from  Burn  &  Company ;  White  to  do  all  acts 
necessary  to  accept  the  option  and  complete  the  purchase 
if  desired.  If  the  conditions  of  the  lease  and  the  con- 
cession should  prove  to  be  other  than  recited  in  this  as- 
signment and,  for  that  reason,  not  acceptable,  or  if 
Burn  &  Company  refused  or  neglected  to  transfer  the 
lease  and  concession,  the  $10,000  received  by  White  to  be 
repaid,  but  in  the  case  of  acceptance  of  the  option  the  de- 
fendant to  pay  White  the  further  sum  of  |90,000.  For 
this  sum  the  action  is  broyght. 

In  his  statement,  plaintiff  alleged  that  defendant's 
agent  (Kellerschon),  sent  to  examine  the  property, 
sought  to  enter  into  negotiations  with  Burn  &  Company 
direct  and  induce  them  to  forfeit  plaintiff's  option  or 
otherwise  get  rid  of  it,  assuring  them  that  better  terms 
could  be  made  with  it  out  of  the  way  than  if  plaintiff 
had  to  be  considered,  and  assured  Burn  &  Company  that 
he  would  put  up  a  forfeit  that  the  defendant  company 
would  take  the  lease  if  Bum  &  Company  would  not  re- 
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new  or  extend  plain tifTe  option;  that  this  agent  had 
made  the  necessary  explorations  to  assure  himself  of  the 
character  of  the  property  and  that  reports  made  by  the 
defendant's  officers  to  the  plaintiff  that  the  property  was 
not  suitable  for  their  purpose  were  not  true  in  fact;  that 
defendant  wilfully  permitted  the  matter  to  drag  along 
until  plaintiffs  option  had  lapsed  in  order  that  defend- 
ant might  acquire  the  property  without  paying  plaintiff 
the  agreed  price ;  and  that  defendant  purchased  the  con- 
cession from  Burn  &  Company  in  March,  1907,  for  £12,- 
000  and  a  royalty;  that  the  company  accepted  the  as- 
signment of  the  concession  from  Burn  &  Company,  and 
under  their  agreement  were  liable,  and  that  plaintiffs 
services  in  bringing  the  property  to  defendant's  notice 
and  furnishing  it  with  maps,  etc.,  were  worth  f  90,000. 

Construing  the  evidence  in  the  way  most  favorable 
to  the  plaintiff,  and  stripped  of  details  and  irrelevant 
matter,  the  plaintiff's  case  is  as  follows : 

Eellerschon,  an  expert  sent  by  the  company  to  exam- 
ine the  property,  while  in  India,  endeavored  to  induce 
Burn  &  Company  not  to  extend  White's  option  and  as- 
sured them  that  at  its  termination  he  would  make  them 
an  offer  on  behalf  of  the  Carnegie  company.  To  this 
Burn  &  Company  replied  by  letter  April  5, 1906,  that  at 
the  expiration  of  the  option  they  were  not  prepared  to 
treat  with  the  company  for  a  new  option  through  Kel- 
lerschon  or  any  one  else  but  White,  as  they  felt  morally 
bound  to  him.  Kellerschon  also  attempted  to  purchase 
the  interest  of  one  of  the  persons  interested  in  Bum  & 
Company,  stating  that  by  this  means  an  extension  of 
White's  option  would  be  prevented. 

For  none  of  these  acts  did  he  have  any  authority. 

About  June,  1906,  he  reported  to  the  company,  advis- 
ing against  the  purchase,  and  on  June  12th,  it  notified 
the  plaintiff  that  it  would  not  purchase  the  properly. 
On  June  27,  1906,  and  on  July  3,  1906,  White  made 
propositions  varying  the  terms  of  purchase,  which  were 
both  declined.    On  June  26,  1906,  Galey  cabled  Kel- 
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lerschon,  the  agent  sent  to  examine  the  property,  as  fol- 
lows :  "You  are  authorized  by  us  to  offer  Bum  twelve 
thousand  pounds.^'  On  August  16,  1906,  after  a  conver- 
sation with  White,  Galey,  vice-president  of  the  company, 
wrote  to  White,  "I  beg  to  advise  we  have  instructed  our 
representatives  in  India  to  make  purchase  direct  from 
Bum  &  Company  of  the  manganese  property  brought  to 
us  by. you,  representing  the  Samnanpur,  Ukwa  and 
Qudma  concessions,  and  in  the  event  of  such  purchase 
being  consummated  and  the  properties  absolutely  se- 
cured by  us,  we  propose  to  carry  out  with  you  in  agree- 
ment the  last  proposition  contained  in  your  letter  dated 
July  3, 1906,  to  Mr.  D.  G.  Kerr,  which  reads  as  follows : 

"  *If  the  Carnegie  Steel  Company  is  not  convinced  and 
operate  the  property,  I  am  to  receive  at  the  rate  of  20 
cents  per  ton  on  each  ton  of  ore  shipped  by  Carnegie 
Steel  Company  from  said  property  beyond  500,000  tons 
until  I  receive  a  total  compensation  of  £20,000.'  '* 

This  was  agreed  to  by  White,  but  the  following  day,  at 
his  instance  it  was  agreed  that  "all  agreements  be  con- 
sidered off."  He  made  several  other  propositions  with 
terms  of  payment  based  upon  shipments  of  ore,  but  none 
was  accepted. 

Burn  &  Company  had  extended  White's  option  to  Sep- 
tember 14, 1906.  After  that  date  they  gave  an  option  to 
another  person.  After  its  expiration,  in  December,  1906, 
Kellerschon  made  an  offer  of  £12,000,  and  a  royalty  to 
Burn  &  Company  that  was  accepted,  and  on  March  2, 
1907,  the  concession  was  assigned  to  the  Carnegie  com- 
pany and  £12,000  paid. 

The  position  of  plaintiff  is  that  the  defendant  exer- 
cised the  option  within  the  terms  of  the  agreement,  but 
if  it  be  not  so,  the  interference  by  the  agent  of  the  Car- 
negie company  in  preventing  White  from  getting  a  fur- 
ther extension  of  his  option,  prevents  the  company  from 
pleading  their  own  failure  to  acquire  the  property  in  the 
period  covered  by  White's  option  as  a  reason  why  they 
should  not  pay  the  purchase-price  agreed  to  in  their  con- 

Digitized  byCjOOQlC 


104    WHITE,  Appellant,  v.  CARNEGIE  STEEL  CO. 

Opinion  of  Court  below.  [265  Pa. 

tract,  inasmuch  as  it  appears  that  within  the  period  of 
the  option  they  had  made  up  their  minds  to  acquire  the 
property  and  ofifered  £12,000,  the  sum  for  which  they  sub- 
sequently acquired  it. 

No  doubt  a  principal  is  bound  by  the  unauthorized  act 
of  his  agent  of  which  he  receives  the  benefit,  but,  in  the 
first  place,  Kellerschon  did  not  in  fact  buy  the  interest 
of  the  partner  in  Burn  &  Company  and,  in  the  second 
place,  it  is  not  averred  in  the  statement  that  Keller- 
schon's  efforts  to  prevent  the  extension  of  the  option  had 
any  effect  and,  in  fact,  it  was  extended.  The  subsequent 
purchase  by  the  company  was  not  for  £12,000,  the 
amount  named  in  Galey's  cablegram. 

White's  claim  is  not  for  a  commission.  The  defend- 
ant paid  him  $10,000  for  the  privilege  of  buying  the  con- 
cession before  August  3,  1906,  for  |100,000,  to  be  paid 
Burn  &  Company  and  $90,000  to  be  paid  to  White.  It 
had  a  right  to  influence  the  owners  not  to  extend  the  op- 
tion and  a  right  to  later  buy  the  property  for  $60,000 
and  a  royalty. 

Patterson  v.  Meyerhofer,  204  N.  Y.  96,  has  no  applica- 
tion. The  vendee,  under  an  article  of  agreement,  pur- 
chased the  property  at  a  foreclosure  sale  at  which  the 
vendor  was  a  bidder,  thereby  preventing  him  from  carry- 
ing out  his  agreement  and  was  liable  for  the  purchase- 
price,  not  on  account  of  a  relation  of  trust,  but  for  the 
reason  that  there  was  a  breach  of  the  implied  undertak- 
ing not  to  prevent  the  vendor  from  carrying  out  his 
agreement.  There  was  no  interference  with  White  per- 
forming his  contract.  After  his,  option  was  extended, 
and  before  its  expiration,  with  full  knowledge  of  the  au- 
thority, given  Kellerschon  to  offer  £12,000  (an  offer 
never  accepted),  all  agreements  between  the  parties  were 
terminatecj. 

There  was  no  relation  between  it  and  White  other  than 
vendor  and  vendee  and,  while  a  vendee  may  not  destroy 
the*  vendor's  title  to  his  own  advantage,  the  defendant 
did  nothing  of  the  kind.    White  had  no  title,  interest  or 
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right  after  September  14,  1906.  He  had  merely  a  hope 
and  the  destruction  of  a  hope  is  not  a  breach  of  contract 
or  a  basis  for  an  award  of  damages. 

The  defendant's  engagement  was  to  pay  White  the  ad- 
ditional f  90,000,  if  it  exercised  the  option.  It  did  not  do 
so  and  is  not  liable. 

There  was  no  evidence  of  the  value  of  White's  services 
and  tliat  branch  of  the  case  does  not  require  discussion. 

Subsequently  Macfarlanb,  J.,  filed  the  follo\idng  sup- 
plemental opinion : 

"Counsel  for  the  plaintifif  has  called  my  attention  to 
four  statements  in  the  opinion  on  motion  to  take  off  non- 
suit. Although  this  is  not  a  finding  of  fact,  it  is  proper 
to  correct  or  explain  them. 

1.  "For  none  of  these  a'cts  did  he  (Kellerschon)  have 
any  authority."  I  referred  to  authorization  not  ratifica- 
tion. I  cannot  find  any  testimony  that  he  was  author- 
ized to  do  anything  but  examine  the  property  and  report 
on  it.  In  May,  1906,  White  told  Kerr  (an  officer  of  the 
defendant),  that  he  had  heard  that  Kellerschon  had  sug- 
gested (to  Burn  &  Co.,)  not  to  renew  the  option,  that  he 
would  do  business  in  the  name  of  the  Carnegie  company 
direct  and  Kerr  assured  White  that  everything  was  per- 
fectly proper.  A  jury  might  find  knowledge  from  this 
but  not  authorization. 

2.  "After  that  date  they  gave  an  option  to  another  per- 
son. After  its  expiration,  in  December,  1906,  Keller- 
schon made  an  offer  of  £12,000  and  a  royalty  to  Burn  & 
Company  that  was  accepted."  Interrogatories  25th  and  * 
26th  and  answers  are  the  basis  for  this  statement  which 
is  too  broad.  It  should  be  that  after  giving  the  option 
to  White,  an  option  was  given  to  one  Macdonald  over 
the  name  of  Burn  &  Co.,  signed  by  Dutt,  a  member  of 
Bum  &  Co.,  owning  a  fixed  share  in  the  concession. 
After  its  termination  the  property  was  sold  to  defendant. 

3.  "The  subsequent  purchase  by  the  company  was  not 
for  £12,000,  the  amount  named  in  Gayley's  cablegram." 
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It  was  for  £12,000,  and  ten  pence  per  ton  royalty  after 
half  a  million  tons  had  been  removed  within  ten  years. 

4.  *' After  his  option  was  extended,  and  before  its  ex- 
piration, with  full  knowledge  of  the  authority  given  Kel- 
lerschon  to  offer  £12,000  (an  offer  never  accepted),  all 
agreements  between  the  parties  were  terminated.^^ 
There  is  no  evidence  that  an  offer  of  £12,000  "flat"  was 
ever  made.  Kellerschon's  telegram  of  February  1, 1907, 
refers  to  an  offer  of  Burn  &  Co.,  and  it  seems  to  have  been 
an  error  to  say  that  he  made  an  offer  of  £12,000  and  a 
royalty  in  December,  1906." 

The  trial  judge  entered  a  compulsory  nonsuit  which 
the  court  in  banc  subsequently  i^efused  to  take  off.  Plain- 
tiff appealed. 

Error  assigned  was  in  refusing  to  take  off  the  nonsuit 

Thomas  Patterson,  of  Patterson,  Crawford,  Miller  d 
Arensherg,^tor  appellant. 

Edwin  W.  Smith,  with  him  L.  H.  Burnett  d  Reed, 
Smith,  Shaw  d  Beal,  for  appellee. 

Per  Curiam,  July  1, 1916 : 

This  judgment  is  affirmed  on  the  opinion  of  the  learned 
court  below  overruling  the  motion  to  take  off  the  nonsuit 


Wright^s  Estate. 

WHU — Specific  devises — Residuary  clauses — Construction — /n- 
iention, 

A  testator  bequeathed  his  residuary  estate  in  trust  for  the  bene- 
fit of  his  daughter  for  her  life  and  directed  that  upon  her  death 
"said  trust  to  go  to  and  vest  in  her  child  or  children  who  shall  then 
be  living  and  the  issue  of  any  one  or  more  who  may  have  deceased, 
their heirs,  etc.,  freed  from  all  trusts,  the  issue  of  any  de- 
ceased child  or  children,  however,  if  more  than  one  to  take  only  such 
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share  as  the  parent  or  parents  would  hs^Ye  been  entitled  to  if  living." 
By  codicil  testator  devised  a  house  and  lot  to  a  granddaughter  in 
fee  simple  and  directed  that  upon  the  termination  of  the  life  estate 
the  house  and  lot  and  the  residuary  estate  should  be  separately 
valued  and  the  united  value  be  taken  as  the  basis  of  an  equal  dis- 
tribution among  the  grandchildren  and  if  the  valuation  of  the  house 
and  lot  were  less  than  a  grandchild's  equal  share  of  the  whole 
estate,  such  granddaughter  should  be  entitled  to  receive  such  an 
amount  from  the  rest  of  the  estate  as  would  make  her  share  equal 
to  that  of  the  other  grandchildren,  but  if  the  house  and  lot  should 
be  greater  in  value  than  an  equal  share  of  the  estate,  the  excess  in 
value  which  she  had  received  should  be  a  charge  thereupon  in 
favor  of  the  other  grandchildren.  The  granddaughter  survived  the 
testatoi^,  but  died  before  the  termination  of  the  life  estate  having  de- 
vised the  house  and  lot  by  will;  the  surviving  grandchildren 
claimed  thai  the  house  and  lot  remained  part  of  the  testator's 
residuary  estate  for  the  purposes  of  computation  and  distribution  and 
was  subject  to  a  charge  in  their  favor,  being  of  greater  value  than 
their  respective  shares  of  the  residuary  estate.  Held,  that  the  pro- 
vision for  the  valuation  and  appraisement  of  the  house  and  lot,  and 
of  the  residuary  estate  was  to  take  effect  only  in  the  event  that  the 
granddaughter  to  whom  the  house  and  lot  were  devised  should  sur- 
vive the  life  tenant;  that  by  her  death  her  interest  in  the  residuary 
estate  was  divested  and  that  her  interest  in  the  house  and  lot  could 
not  be  charged  in  favor  of  the  surviving  grandchildren. 

Argued  Jan.  7,  1916.  Appeal,  No.  193,  Jan.  T.,  1915, 
by  Martha  W.  Harvey,  from  decree  of  O.  C.  Philadelphia 
Co.,  Jan.  T.,  1879,  No.  368,  imposing  a  charge  upon  real 
estate,  in  Estate  of  William  Wright,  Deceased.  Before 
Mbstbbzat,  Potter,  Stewart,  Frazbr  and  Walung,  J  J. 
Reversed. 

Petition  from  a,  decree  imposing  a  charge  upon  real 
estate. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  awarded  the  relief  prayed  for  in  an  opinion 
by  Gest,  J.    Martha  W.  Harvey  appealed. 

Error  asHgned  was  the  decree  of  the  court 

Alew.  Simpson,  Jr.,  for  appellant. — The  fee  simple  in 
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the  real  estate  in  question  given  by  the  codicil  to  testa- 
tor's will  to  Sallie  W.  Conway  was  not  reduced  to  a  life 
estate  by  reason  of  the  fact  that  she  predeceased  the  life 
tenant  of  the  residuary  estate:  Doebler's  App.,  64  Pa. 
9;  Seibert  v.  Wise,  70  Pa.  147. 

It  was  testator's  intention  that  only  in  the  event  that 
Sallie  W.  Conway  should  survive  her  mother  would  there 
be  any  charge  upon  the  real  estate  in  question. 

Clement  B.  Wood,  with  him  Charles  E.  Morgan,  for 
appellees. — The  real  estate  devised  to  Sallie  W.  Conway 
under  the  second  codicil  to  testator's  will  was  subject  to 
a  testamentary  charge  in  favor  of  the  other  residuary 
legatees,  provided  that  upon  the  life  tenant's  death  it 
should  be  of  greater  values,  than  the  shares  of  the  residue 
bequeathed  to  the  other  grandchildren. 

Opinion  by  Mb.  Justice  Stewart,  Octobei'^,  1916: 

The  testator,  William  Wright,  by  his  last  will  bearing 
date  14th  December,'  1866,  gave  his  entire  residuary 
estate  in  trust  for  his  daughter,  Mrs.  Martha  Conway, 
for  life.     This  direction  follows : 

"And  from  and  immediately  after  the  decease  of  my 
said  daughter  the  said  trust  to  go  and  vest  in  her  child 
or  children  who  shall  then  be  living,  and  the  issue  of  any 
one  or  more  who  may  have  deceased,  their  several  and 
respective  heirs,  executors,  administrators  and  assigns, 
share  and  share  alike,  as  tenants  in  common,  freed  from 
all  trusts.  The  issue  of  any  deceased  child  or  children, 
however,  if  more  than  one,  to  take  only  such  share  or 
shares  as  the  parent  or  parents  would  have  been  entitled 
to  if  living." 

Of  the  several  codicils  which  follow  we  are  concerned 
only  with  the  second,  executed  some  two  years  after  the 
original  will,  and  which  reads  as  follows : 

^'Whereas,  in  and  by  my  said  will,  after  directing  the 
payment  of  my  debts,  and  making  certain  specific  be- 
quests, I  have  given  and  devised  all  my  residuary  estate 
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in  trust,  for  the  use  and  benefit  of  my  daughter,  Martha 
W.  Conway,  and  her  children,  as  therein  particularly 
set  forth  and  declared,  now  I  do  hereby  so  far  alter  my 
said  will  that  I  do  by  this  codicil  give,  devise  and  be- 
queath unto  my  granddaughter,  Sallie  W.  Conway,  her 
heirs  and  assigns,  (in  consideration  of  her  affectionate 
attention  to  my  comfort)  my  house  and  lot  of  ground 
with  the  appurtenances,  situate  on  the  West  side  of 
Seventh  Street  in  the  city  of  Philadelphia,  between  Par- 
rish  and  Poplar  Streets,  No.  850,  being  the  premises 
next  south  of  the  house  and  lot  occupied  by  myself  and 
family. 

"Provided,  however,  that  upon  the  decease  of  my  said 
daughter,  Martha,  and  a  final  division  and  distribution 
of  my  said  residuary  estate  as  directed  by  my  will,  the 
said  house  and  lot,  and  the  remaining  part  of  my  estate, 
being  that  held  in  trust,  shall  be  separately  valued  and 
appraised  by  three  judicious  and  impartial  men,  to  be 
chosen,  one  of  them  by  my  said  granddaughter,  one  other 
of  them  by  the  trustee  under  my  said  will,  and  the  other, 
or  third,  by  one  or  more  of  my  other  grandchildren,  and 
the  united  value  shall  be  taken  as  the  basis  of  an  equal 
division  and  distribution  of  my  whole  estate  among  my 
grandchildren,  and  if  the  valuation  so  placed  upon  the 
premises  hereby  devised  to  my  said  granddaughter,  shall 
be  less  than  would  be  her  equal  or  proportionable  part 
or  share  of  my  aggregate  or  whole  estate,  then  she  shall 
be  entitled  to  receive  such  an  amount  from  the  other,  or 
trust  part  of  my  estate,  as  will  equalize  the  same.  But 
in  case  the  said  devised  premises,  shall  be  greater  in 
value  than  her  equal  share,  then  I  hereby  charge  upon 
the  same  such  excess  of  value,  in  favor  of  my  other  grand- 
children, with  interest  from  the  time  of  their  brother's 
decease,  it  being  my  will  that  all  of  my  grandchildren 
shall  have  and  receive,  share  and  share  alike  of  my  es- 
tate, (excepting  the  said  specific  bequests  of  my  will) 
my  said  granddaughter  only  having  the  benefit  of  the 
said  devise  on  account  of  her  share,  in  advance  of  the 
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allotments  of  my  other  grandchildren.  I  hereby  ratii^ 
and  confirm  my  said  recited  will  and  codicil  in  every 
other  respecf 

Three  of  the  grandchildren  survived  the  determina- 
tion of  the  life  estate^  namely,  William  W.  Conway, 
Thomas  A.  Conway,  since  deceased,  and  here  represented 
by  Ellen  Conway  hid  executrix,  and  Martha  Conway^ 
wife  of  W.  Spencer  Harvey.  Another  grandchild,  Sallie 
W.  Conway,  survived  the  testator  but  died  before  the 
determination  of  the  life  estate.  She  it  was  to  whom  the 
testator  by  the  codicil  to  his  will  gave  the  premises  No. 
850  on  west  side  of  Seventh  street,  Philadelphia.  By  her 
last  will  Sallie  W.  Conway  devised  her  entire  estate  to 
her  sister  Martha  W.  Harvey  above  named.  Mrs  Harvey 
claiming  under  this  devise  title  to  the  said  premises  sold 
and  conveyed  the  same  to  Leah  M.  Katz,  who  thereupon 
mortgaged  the  same  to  the  said  Martha  W.  Harvey  and 
the  Pennsylvania  Company  for  Insurance  on  Lives  in  the 
sum  of  f5,250.00.  William  W.  Conway,  a  surviving  son 
of  the  life  tenant,  and  Ella  Conway,  executrix  of  the  will 
of  Thomas  A.  Conway  also  a  son  who  survived  the  life 
tenant,  but  since  deceased,  claiming  that  the  gift  over 
upon  the  death  of  the  life  tenant,  Martha  W.  Conway, 
was  limited  to  those  of  her  children  surviving  this  event ; 
that  Sallie  W.  having  predeceased  her  mother  the  entire 
estate  vested  in  the  three  surviving  children  William  W., 
Thomas  and  Martha  W. ;  and  claiming  further  that  the 
real  estate  devised  by  testator  to  Sallie  W.,  and  which  it 
is  agreed  is  of  the  value  of  |5,550.00  remained  part  of  the 
residuary  estate  for  the  purpose  of  computation  and  dis- 
tribution under  the  will,  and  that  Sallie  W.,  taking  no 
share  therein  for  the  reason  that  she  had  not  survived, 
said  real  estate  is  chargeable  in  their  favor  with  two- 
thirds  of  the  value,  the  sum  of  f  1,750.00  to  each  of  them, 
presented  their  petition  to  the  Orphans^  Court  setting 
forth  their  several  claims  as  we  have  stated  them,  pray- 
ing that  a  decree  be  entered  accordingly.  The  matter 
wis  regularly  proceeded  with  and  resulted  in  a  decree 
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chargmg  the  feal  estate  devised  to  Sallie  W-  in  accord- 
ance with  the  prayer  of  the  petition.  From  the  decree 
80  entered  this  api>eal  has  been  taken. 

The  consideration  that  prevailed  with  the  court  was 
the  conclusion  reached  that  any  other  disposition  of  the 
matter  than  that  made,  would  be  ^'contrary  to  the  gen- 
eral and  controlling  intention  of  the  testator  which  was 
to  provide  for  an  equality  of  distribution  per  stirpes 
among  the  grandchildren  and  the  issue  of  deceased 
grandchildren  living  at  the  death  of  the  life  tenant.'^ 
With  this  conclusion^  so  far  as  it  relates  to  the  purpose 
and  intention  of  the  testator  with  respect  to  the  gift  in 
remainder^  we  entirely  agree.  By  repeated  expressions 
in  his  will  the  testator  makes  it  too  clear  for  dispute 
that  the  gift  over  after  the  determination  of  the  particu- 
lar estate  was  to  the  remaindermen  as  tenants  in  com- 
mon. The  error  of  the  court  was  in  subjecting  to  this 
scheme  of  equality  other  property  than  that  which  be- 
longed to  the  residuary  estate.  By  the  codicil  above  re- 
cited testator  takes  from  the  residuary  estate  in  which 
it  had  been  placed  by  the  original  will  that  certain  piece 
of  real  estate  which  by  the  codicil  he  devises  to  his  grand- 
daughter^  Sallie  W.  This  was  a  direct  and  immediate 
gift  of  so  much  of  his  estate  to  this  particular  grand- 
child, dependent  on  nothing,  contingent  on  nothing,  and 
therefore  an  indefeasible  title  to  so  much  of  the  estate 
vested  immediately  upon  the  death  of  the  testator  in 
Sallie  W.  There  is  nothing  in  the  codicil  to  warrant  an 
inference  that  the  devise  to  her  was  an  abridgment  of  her 
right  to  participate  in  the  remainder  of  his  estate  in  the 
event  that  she  survived  her  mother';  but  the  codicil 
makes  it  clear  that  in  case  she  should  survive,  and  be  one 
of  the  takers,  then  and  in  that  event,  the  scheme  of 
equality  should  operate ;  and  to  this  end  he  directs  an 
appraisement  of  both  residuary  estate  and  the  property 
devised  to  Sallie  W.,  to  ascertain  the  proportion  the  gift 
to  Sallie  W.  bore  to  her  full  equal  share  in  the  whole, 
making  the  devise  to  her  subject  to  a  charge  in  favor  of 
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the  other  takers  if  in  excess,  and  abating  the  other  share 
proportionately  in  favor  of  Sallie,  if  below.  We  cannot 
read  this  codicil  and  derive  any  other  understanding  of 
its  provisions.  True,  it  contains  no  express  direction 
that  the  appraisement  and  valuation  is  to  be  made  only 
in  case  Sallie  W.  should  survive  the  determination  of  the 
life  estate  and  become  a  participant  in  the  residuary, 
but  it  is  evident  from  the  fact  that  Sallie  W.,  nominatim, 
is  made  one  of  the  appraisers  that  the  possibility  or  prob- 
ability of  her  surviving  the  determination  of  the  life  es- 
tate was  in  the  mind  of  the  testator  and  that  it  was  to 
meet  such  contingency  that  the  appraisement  and  valua- 
tion were  ordered.  The  will  no  where  directs  a  conver- 
sion of  the  estate,  but  gives  it  to  the  takers  as  tenants  in 
common,  and  the  codicil  makes  no  change  in  this  regard. 
To  what  end  then  an  appraisement  and  valuation?  It 
must  have  been  solely  to  provide  for  the  contingency  of 
Sallie  W.  becoming  one  of  the  surviving  grandchildren 
and  preserving  equality  between  the  takers  in  such  event. 
Except  as  Sallie  W.  should  intervene  in  this  way,  the 
valuation  and  appraisement  would  be  absolutely  without 
purpose. 

It  follows  that  the  real  estate  devised  to  Sallie  W.  was 
subject  to  charge  only  in  case  of  a  contingency  that  never 
arose,  and  the  decree  here  entered  must  be  reversed.  It 
is  accordingly  so  ordered. 


Hoflfman  Company,  to  the  use,  Appellant,  v.  Title 
Guaranty  and  Surety  Company. 

Contracts — Building  contracts — Bond — Principal  and  surety — 
Subcontractors — Default — Liability  of  surety. 

1.  Where,  in  an  action  on  a  subcontractor's  bond  conditioned  to 
protect  the  general  contractor  from  "pecuniary  loss,"  it  appeared 
that  the  subcontractor  defaulted,  causing  the  general  contractor  to 
default,  and  that  the  owners  of  the  property  on  which  the  building 
was  to  be  erected  made  payments  to  materialmen  for  work  per- 
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formed,  thereby  acquiriag  a  cause  of  action  against  the  general 

contractor,  the  general  contractor  could  not  recover  from  the  surety 

on  the  subcontractor's  bond  the  amount  of  such  payments  in  the 

absence   of   evidence   showing   that   the   general   contractor   had 

actually  suffered  pecuniary  loss  in  consequence  of  the  liability  so 

incurred. 

2.  In  such  case  the  general  contractor  could  not  recover  from 
the  subcontractor's  surety  for  loss  of  conunissions  sustained  by  the 
general  contractor  in  consequence  of  the  subcontractor's  failure  to 
carry  out  the  contract,  in  the  absence  of  evidence  tending  to  show 
to  what  extent  the  general  contractor  would  have  realized  profit  had 
the  building  been  completed  under  the  contract. 

3.  In  such  case  where  the  general  contractor  assigned  his  claim 
to  the  owner  and  brought  suit  to  his  use,  no  recovery  could  be  had 
for  the  cost  of  finishing  the  work  in  excess  of  the  contract  price, 
in  the  absence  of  evidence  showing  the  proportion  of  the  cost  which 
was  due  to  the  subcontractor's  default. 

MoscHziSEER  and  Potter,  JJ.,  dissent. 

Argued  Jan.  21, 1915.  Reargued  March  13, 1916.  Ap- 
peal, No.  332,  Jan.  T.,  1914,  by  plaintiff,  from  final  order 
of  C.  P.  No.  5,  Philadelphia  Co.,  March  T.,  1912,  No. 
6343,  refusing  to  take  oflf  nonsuit,  in  case  of  W.  H.  Hoff- 
man Company,  to  use  of  George  H.  Earle,  Jr.,  James  F. 
Sullivan  and  Massachusetts  Bonding  and  Insurance 
Company  v.  The  Title  Guaranty  and  Suuety  Company. 
Before  Brown,  C.  J.,  Mbstrezat,  Potter,  Stewart, 
MoscHziSKBB,  Frazer  aud.WALUNG,  J  J.    Affirmed. 

Assumpsit  on  bond.    Before  Martin,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  trial  judge  entered  a  compulsory  nonsuit  which 
the  court  in  banc  subsequently  refused  to  take  off.  Plain- 
tiff appealed. 

Errors  assigned  were  rulings  on  evidence  referred  to 
in  the  opinion  of  the  Supreme  Court,  and  in  refusing  to 
take  off  the  nonsuit. 

Morris  Wolf  and  George  H.  Earle,  Jr.,  with  them 
Horace  Stern,  for  appellant. — The  payment  of  |7,500 
Vol.  cclv — 8 
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made  by  the  bondsman  of  the  Hoffman  Company  on  be- 
half of  the  Hoffman  Company  constituted  a  pecuniary 
loss  to  the  Hoffman  Company  within  the  meaning  of  the 
bond  in  suit. 

The  profit  of  |5,041.60  which  the  Hoffman  Company 
lost;  is  a  pecuniary  loss  within  the  meaning  of  the  bond : 
Clyde  Coal  Co.  v.  Pittsburgh  &  Lake  Erie  R.  R.  Co-,  226 
Pa.  391. 

R.  Stuart  Smith,  with  him  John  W.  Graham,  Jr.,  and 
Charles  E.  Morgan,  for  appellee. — The  plaintiffs  were 
not  entitled  to  recover  without  proof  of  pecuniary  loss 
suffered  by  the  W.  H.  Hoffman  Company  in  whose  right 
the  suit  was  brought.  Liabilities  which  the  Hoffman 
Company  incurred,  but  which  did  not  result  in  loss,  were 
no  ground  for  recovery :  Wheeler  v.  Equitable  Trust  Co., 
206  Pa.  428;  Weightman  v.  Union  Trust  Co.,  208  Pa. 
449;  Equitable  Trust  Co.  v.  National  Surety  Co.,  214 
Pa.  159;  Faulkner  v.  McHenry,  235  Pa.  298;  Brown  v. 
Brodhead,  3  Wharton  89 ;  Henderson  v.  Maryland  Cas- 
ualty Co.,  29  Pa.  Superior  Ct.  398 ;  Central  Trust  &  Sav- 
ings Co.  V.  Henry  Kraan  Furniture  Co.,  57  Pa.  Superior 
Ct  221. 

The  plaintiffs  neither  proved  nor  offered  to  prove  what 
it  would  have  cost  the  Hoffman  Company  to  perform  the 
principal  contract,  and  there  is,  therefore,  no  basis  for 
determining  whether  the  completion  of  the  building  (if 
the  subcontractor  had  not  defaulted)  would  have  re- 
sulted in  a  profit  or  in  a  loss ;  loss  of  profits  cannot  be 
compensated  for  in  damages  where  they  are  incapable  of 
definite  determination :  Cornelius  v.  Lytle,  246  Pa.  205 ; 
Clyde  Coal  Co.  v.  Pittsburgh  &  Lake  Erie  R.  R.  Co.,  226 
Pa.  391;  Wilson  v.  Wernwag,  217  Pa.  82;  Adams  Ex- 
press  Co.  v.  Egbert,  36  Pa.  360. 

OpiNiopt  BY  Mr.  Justice  Feazbb,  October  2, 1916 : 
The  W.  H.  Hoffman  Company,  contractor,  brings  suit 
to  the  use  of  its  surety,  the  Massachusetts  Bonding  and 
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InsaraQce  Company^  and  George  H.  Earle^  Jr.^and  James 
F.  Sullivan,  owners,  against  defendant  as  surety  on  the 
bond  of  McGavem  &  Lytle,  subcontractors,  conditioned 
to  "indemnify  and  save  harmless  the  said  obligee  from 
any  pecuniary  loss  resulting  from  the  breach  of  any  of 
the  terms,  covenants  and  conditions  of  the  said  contract 
on  the  part  of  said  principal  to  be  performed/' 

On  August  25,  1911,  Earle  and  Sullivan,  owners  of  a 
lot  of  ground  in  New  York,  entered  into  a  contract  with 
the  Hoffman  Company  by  which  the  latter  agreed  to 
erect  and  complete,  on  the  New  York  property,  on  or  be- 
fore December  24,  1911,  a  moving  picture"  theatre,  at  a 
sum  not  to  exceed  163^020  for  a  compensation  of  eight 
per  cent,  of  the  maximum  cost  plus  one-third  the  amount 
saved  on  that  cost  and  to  furnish'  the  owners  a  bond  in 
the  sum  of  $30,000  conditioned  for  the  faithful  perform- 
ance of  the  contract.  On  August  22,  1911,  three  days 
before  the  contract  with  Earle  and  Sullivan  was  signed, 
but  in  contemplation  of  its  execution,  the  Hoffman  Com- 
pany entered  into  a  subcontract  with  McGavem  &  Lytle, 
by  which  the  latter  agreed  to  do  the  excavating,  struc- 
tural and  carpenter  work  on  the  building  for  a  consider- 
ation therein  specified  and  complete  their  contract  not 
later  than  December  1,  1911.  The  Hoffman  Company 
procured  the  Massachusetts  Bonding  and  Insurance 
Company  as  surety  on  its  bond  to  the  owners,  but  before 
this  bond  was  executed  the  Massachusetts  Company  re- 
quired McGavem  &  Lytle  to  furnish  a  bond  with  surety 
to  the  Hoffman  Company  for  the  completion  of  the  work 
as  per  their  contract.  In  accordance  with  this  require- 
ment at  the  time  of  executing  the  subcontract  with  Mc- 
Gavem &  Lytle,  the  latter  gave  to  the  Hoffman  Company 
a  bond  with  the  defendant  as  surety,  containing  the  condi- 
tions above  recited,  and  on  which  bond  the  present  action 
is  founded. 

McGavem  &  Lytle  failed  to  prosecute  the  work  with 
proi)er  diligence  and  finally  in  November,  1911,  because 
of  lack  of  funds,  abandoned  the  contract.    Notice  that 
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the  work  was  not  proceeding  as  per  contract  was  given 
by  the  Hoflfman  Company  to  defendant  November  27, 
1911.  Following  this  action  a  number  of  conferences 
were  held  between  the  Hoflfman  Company  and  defendant 
as  surety  with  a  view  to  arrange  for  completing  the 
work,  defendant  ultimately  notifying  the  Hoffman  Com- 
pany it  would  do  nothing  further,  and  denying  alMiabil- 
ity  for  expense  incurred  in  completing  the  work.  In  the 
meantime  the  Hoflfman  Company  also  became  financially 
involved,  by  reason  of  the  loss  sustained  in  connection 
with  the  work  and  was  unable  to  proceed  to  complete  the 
contract,  and,  as  a  result  of  such  default,  its  surety,  the 
Massachusetts  Company,  settled  with  the  owners  of  the 
theatre  for  the  sum  of  |7,500,  a  sum  alleged  to  be  less 
than  the  damages  the  company  would  eventually  become 
liable  for  under  its  bond  by  reason  of  noncompletion  of 
the  premises.  To  secure  the  finishing  of  the  building  the 
owners  entered  into  a  new  contract  with  another  firm 
to  whom  they  were  obliged  to  pay  the  sum  of  f  2,000  in 
excess  of  the  amount  called  for  in  their  original  contract. 
In  addition  to  this  sum  there  were  unpaid  claims  of  sub- 
contractors amounting  to  f2,498.50  the  owners  were 
obliged  to  pay  before  the  work  on  the  building  could  be 
resumed  under  the  new  contract.  The  Hoflfman  Com- 
pany brought  this  action  for  the  use  of  the  owners 
and  the  Massachusetts  Bonding  &  Surety  Company 
to  recover  the  above  amount,  and,  by  subsequent 
amendment  to  the  statement  of  claim,  included  the  sum 
of  15,041.60,  alleged  loss  of  the  Hoflfman  Company  as 
the  minimum  profit  or  commission  which  it  would  have 
earned,  had  McGavern  &  Lytle  performed  their  contract. 
The  trial  judge  sustained  objections  to  oflfers  to  prove 
the  various  items  of  loss  and  entered  a  nonsuit  on  the 
ground  that,  as  none  of  these  items  claimed  in  the  origi- 
nal statement  had  been  paid  by  the  Hoflfman  Company,  it 
had  suffered  no  pecuniary  loss  within  the  meaning  of 
that  term  as  used  in  the  bond,  and,  as  the  contract  was 
never  in  fact  carried  out  but  a  new  one  made  with  a  new 
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contractor,  the  Hoffman  Company  had  no  right  against 
defendant  for  loss  alleged  to  have  been  sustained  by 
reason  of  unearned^  commissions  or  compensation.   - 

The  three  items  of  damages  claimed  in  the  original 
statement  are  sums  paid  out  not  by  the  Hoffman  Com- 
pany, the  obligee  in  the  bond,  but  by  Earle  and  Sullivan, 
the  owners,  and  by  the  Hoffman  Company's  own  surety. 
No  action  was  instituted  on  these  claims  against  the  Hoff- 
man Company,  and,  from  the  evidence  as  to  its  financial 
condition,  it  does  not  appear  that  a  judgment  against  it, 
if  obtained,  could  be  collected.  A  discussion  as  to 
whether  these  items  were  a  proper  measure  of  damage 
for  the  breach  of  contract  by  defendant's  principal,  is 
unnecessary.  Assuming,  however,  they  were  a  natural 
result  to  be  anticipated  by  the  parties  as  a  consequence 
of  the  breach  of  contract,  it  does  not  appear  the  Hoffman 
Company  has  suffered  "pecuniary  loss"  in  the  matter. 
That  company  has  paid  nothing  on  its  own  account  and 
while  its  liability  exists  for  the  amounts  paid  by  others 
in  its  behalf,  defendant  has  not  undertaken  to  indemnify 
against  liability.  Its  contract  is  one  of  indemnity  against 
actual  pecuniary  loss  and  the  mere  incurring  of  liability 
does  not  give  rise  to  a  cause  of  action.  The  existing  in- 
debtedness of  the  Hoffman  Company  may  never  be  paid 
or  enforced  by  the  claimants,  or  their  claims  may  be  com- 
prontised  for  a  considerably  less  amount  than  the  face  of 
the  obligations.  In  the  former  case  no  loss  is  sustained 
and  in  the  latter  the  loss  would  be  measured  not  by  the 
extent  of  the  obligation  but  by  the  amount  paid  in  settle- 
ment. In  the  case  of  Faulkner  v.  McHenry,  235  Pa.  298, 
the  distinction  between  indemnity  against  liability  and 
indemnity  against  loss  is  clearly  pointed  out  by  this 
court  and  our  ruling  there  is  applicable  to  the  present 
case.  It  was  there  held  ,a  judgment  obtained  against  a 
mortgagor  for  a  deficiency  in  the  proceeds  of  foreclosure 
proceedings  on  land  conveyed  under  and  subject  to  the 
mortgage,  can  not  be  made  the  basis  of  recovery  against 
the  grantee  of  the  land  on  his  implied  covenant  for  in- 
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demnity  without  showing  payment  of  the  judgment,  or 
that  an  actual  loss  had  been  sustained.  After  stating  the 
question  before  thfe  court  to  be  whether  the  plaintiff,  who 
had  neither  paid  the  judgment  nor  shown  other  loss, 
could  maintain  an  action,  it  was  said  by  this  court  (page 
300) :  "Any  apparent  want  of  harmony  in  the  decisions 
as  to  the  right  of  a  party  indemnified  to  recover  without 
proof  of  loss,  by  payment  of  the  debt' or  otherwise,  disap- 
pears when  the  nature  of  the  undertaking  is  considered 
and  the  distinction  between  an  obligation  to  do  a  speci- 
fied thing  and  one  of  indemnity  against  loss  resulting 
from  nonperformance  is  observed.  Where  the  indemnity 
is  against  liability  there  is  a  right  of  recovery  as  soon  as 
a  liability  is  incurred ;  where  it  is  against  loss  by  reason 
of  liability  there  is  no  right  of  recovery  until  a  loss  oc- 
curs-" Under  this  decision  the  court  below  was  right 
in  holding  that  no  pecuniary  loss  on  the  part  of  the  Hoflf- 
man  Company  had  been  shown. 

The  amended  statement  claims  ^,041.60  alleged  loss 
in  commissions,  sustained  by  the  Hoffman  Company  by 
reason  of  failure  of  defendant's  principal  to  carry  out 
its  contract  which  resulted  in  preventing  the  Ho£fman 
Company  from  completing  its  work.  The  obstacle  to  this 
claim  is  the  absence  of  evidence  tending  to  show  to  what 
extent  the  Hoffman  Company  would  have  realized  profits 
had  the  building  been  fully  completed  under  its'  con- 
tract. That  company  never  completed  the  work  it  con- 
tracted to  do,  but,  on  the  contrary,  abandoned  it  entirely 
necessitating  a  new  contract  between  the  owners  and 
third  persons.  True,  it  claims  the  making  of  the  new 
contract  was  due  to  the  default  of  McGavern  &  Lytle; 
assuming  this  to  be  correct  and  that  the  loss  of  profits 
would  be  the  proper  measure  of  damage,  what  evidence 
have  we  from  which  the  amount  of  such  profits  may  be 
ascertained.  As  in  other  matters,  loss  of  profits  must  be 
shown  with  sufficient  definiteness  and  certainty  to  war- 
rant the  jury  in  estimating  their  extent  and  in  absence  of 
such  proof  as  in  this  case,  they  will  be  rejected :  Wilson 
V.  Wemwag,  217  Pa.  82.   The  contract  between  the  Hoff- 
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man  Company  and  the  owners  contains  a  provision  lim- 
iting the  maximum  amount  of  the  owner's  liability  to 
the  sum  of  163,020.  The  liability  of  the  owners,  was  thus 
confined  to  the  sum  stated  plus  eight  per  cent,  as  a  com- 
mission or  compensation  to  the  contractor.  If,  for  any 
reason,  the  inability  of  the  contractor  to  complete  the 
undertaking  for  the  sum  stated  arose,  he  was  still  en- 
titled to  his  commission  subject  however  to  any  excess 
in  cost  over  and  above  the  sum  of  |63,020  which  must  be 
borne  by  him  and  would  to  that  extent  reduce  his  profit 
under  the  percentage  clause,  and,  if  the  excess  reached 
the  sum  of  the  commission  provided  for,  his  profit  would 
be  entirely  eliminated.  The  measure  of  his  loss  of  profits 
cannot  therefore  be  determined  until  his  contract  is  fully 
completed  or  he  has  at  least  offered  proof  that  the  com- 
pletion of  the  building  within  the  contract  price  was  rea- 
sonably certaiD. 

The  amended  statement  of  claim  avers  the  loss  of  the 
15,041.60  by  reason  of  defendant's  default,  but  at  the 
same  time  avers  the  additional  cost  to  the  owner  of  finish- 
ing the  work  was  |5,730.  The  proportion  of  this  cost  due 
to  the  subcontractor's  default  and  the  amount  due  to 
other  <;auses,  do  not  appear.  The  offer  of  evidence  on 
this  point  is  also  devoid  of  anything  tending  to  show  the 
amount,  if  any,  of  the  net  profits  the  work  would  have 
realized  to  plaintiff.  Had  he  completed  the  contract  in- 
stead of  abandoning  it  altogether,  his  loss  would  be 
readily  ascertainable.  In  view  of  the  course  adopted  it, 
would  seem  he  voluntarily  relinquished  the  only  practi- 
cal method  of  determining  the  amount  of  loss. 

The 'judgment  is  affirmed. 

Dissenting  Opinion  by  Mr.  Justice  Moschzisker  : 
It  seems  to  me,  to  deny  the  plaintiffs  a  right  of  recovery 
on  the  ground  that,  under  the  circumstances  at  bar,  the 
Hoffman  Company  incurred  no  loss^  is  not  only  vnrong  in 
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law,  but  not  required  on  principle  or  by  the  authority 
cited. 

Faulkner  v.  McHenry,  235  Pa.  298,  is  not  in  any  sense 
analogous  to  the  present  case.  There  a  grantor  of  real 
estate  created  a  bond  and  mortgage,  and  the  grantee  con- 
tracted to  indemnify  him  against  loss  by  reason  thereof; 
a  judgment  was  entered  against  the  grantor  for  part  of 
the  mortgage  debt;  whereupon  he  instituted  suit  against 
the  grantee  on  the  contract  of  indemnity.  We  held  that 
the  grantor  had  no  right  of  recovery  until  the  judgment 
was  paid,  on  the  ground  that,  where  the  covenant  for  in- 
demnity is  against  loss,  there  can  be  no  recovery  until 
an  actual  loss  occurs,  saying,  "When  the  contract  is 
strictly  one  of  indemnity  the  indemnitee  cannot  recover 
until  he  has  suffered  actual  loss  or  damage ;  the  mere  in- 
curring of  liability  gives  him  no  such  right."  The  case  in 
question  was  properly  decided,  and  the  governing  prin- 
ciple correctly  stated ;  but,  as  before  said,  it  is  not  analo- 
gous to  the  one  at  bar. 

In  Faulkner  v.  McHenry,  if  there  had  been  a  surety  for 
the  grantor,  to  the  holder  of  the  mortgage,  and  such 
surety  had  paid  the  judgment  on  his  principal's  account, 
then  the  cases  would  have  been  practically  analogous; 
and,  on  such  a  state  of  facts,  it  could  not  have  been  said 
the  grantor  had  merely  incurred  a  liability,  but  had  suf- 
fered no  loss. 

In  other  words,  had  the  circumstances  in  the  Faulk- 
ner case  been  as  just  suggested,  it,  like  the  present  case, 
would  have  been  an  instance  where  the  plaintiff  had  not 
merely  suffered  a  liability  by  the  entry  of  a  judgment 
against  him,  but  where,  through  his  surety,  he  had 
actually  paid  the  judgment  and  thereby  incurred  a  loss 
which  entitled  him  to  sue  and  recover  on  the  indemnity 
covenant  in  his  favor.  Under  such  circumstances,  the 
mere  fact  that  the  surety,  instead  of  the  principal,  had 
paid  the  judgment,  and  the  latter  had  thereby  incurred 
a  liability  to  the  former,  would  not  properly  enter  into 
a  subsequent  case  between  the  grantor  and  the  grantee  on 
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the  tatter's  contract  of  indemnity,  any  more  than  if  a 
friend  of  the  grantor's  had  loaned  him  the  money  with 
which  to  make  the  payment,  and  he  had  thereby  incurred 
a  liability  to  his  friend;  for,  in  such  an  action,  an  in- 
quiry into  that  liability  would  be  entirely  irrelevant. 

In  my  opinion,  we  should  view  the  case  at  bar  as 
though  the  surety  had  handed  the  |7,500  to  the  Hoflfman 
Company,  and  the  latter  had  paid  Ear le  and  Sullivan  that 
amount,  and  thereby  incurred  a  loss.  The  mere  fact  that 
the  surety,  instead  of  handing  over  the  money,  paid  it 
for  the  Hoffman  Company's  account,  does  not  alter  the 
situation;  that  is  to  say,  this  is  not  a  case  where  the  ' 
Hofifman  Company  has  merely  incurred  a  liability  to 
Earle  and  Sullivan,  but  where,  through  its  surety  to 
whom  it  is  liable,  the  Hoffman  Company  has  actually 
paid  its  debt  to  Earle  and  Sullivan  and  thereby  suffered 
a  loss. 

For  the  reasons  stated,  I  cannot  concur  in  the  majority 
opinion,  and,  therefore,  mark  my  dissent. 

PoTTEB,  J.,  joins  in  this  dissent. 


Leiser,  et  al.,  Exrs,,  v.  Albright. 

Principal  and  agent*— Duties  of  agent — Compensation — Partner- 
ship— Equity — Accounting  —  Master's  findings  of  fact  —  Appeal — 
Practice. 

1.  An  agent  or  employee  is  bound  to  ba  faithful  to  the  interests 
of  his  employer,  and  he  is  not  entitled  to  compensation  for  time 
and  effort  spent  in  opposing  the  interests  of  his  employer  and  in 
defending  his  own. 

2.  In  a  suit  in  equity  for  an  accounting,  it  appeared  that  plain- 
tiff's decedent  had  been  the  owner  of  a  business;  that  detendants, 
who  were  his  sons  and  in  his  employ  therein,  had  taken  possession 
of  the  business,  excluding  plaintiflPs  decedent  from  the  manage- 
ment thereof,  and  had  claimed  it  as  their  own;  the  lower  court 
found  that  plaintiff  was  the  owner  of  the  business  and  entitled  to 
possession  thereof  and  that  certain  sums  were  due  from  defendants 
to  plaintiff.    One  of  defendants  claimed  the  right  to  set  off  against 
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the  amount  which  he  was  ordered  to  pay  a  sum  as  compensation  for 
managing  the  business  after  he  had  excluded  his  father  therefrom. 
Held,  the  master  properly  refuysed  to  allow  compensation  .for  the 
period  during  which  defendants  denied  decedent's  right  to  the  busi- 
ness. 

3.  In  such  case  assignments  of  error  questioning  the  accuracy  of 
the  master's  findings  as  to  the  amount  of  credit  which  must  be 
allowed  one  of  defendants  for  services  rendered  in  the  care  and 
management  of  the  business  prior  to  the  time  when  he"  excluded 
his  father  from  the  management  thereof,  were  dismissed  where  the 
master's  findings  were  confirmed  by  the  court  and  no  dear  error 
was  shown. 

4.  Findings  of  fact  by  a  master,  confirmed  by  the  lower  court  and 
supported  by  evidence,  will  not  be  reversed  on  appeal. 

5.  Findings  of  fact  by  a  master  depending  upon  documentary 
evidence  which  has  not  been  printed  by  the  appellant  will  not  be 
reversed  on  appeal,  especially  where  ho  specific  exceptions  or  as- 
signments of  error  question  the  correctness  of  the  findings. 

Argued  March  20,  1916.  Appeal,  No.  459,  Jan.  T., 
1915,  by  Chester  E.  Albright,  Jr.,  from  decree  of  C.  P.  No. 
2,  Philadelphia  Co.,  March  T.,  1907,  No.  42^0,  in  equity, 
on  bill  in  equity  for  discovery  and  for  an  accounting,  in 
case  of  Andrew  A.  Leiser  and  William  Leiser,  Jr.,  Ex- 
ecutors of  the  Last  Will  and  Testament  of  Chester  E. 
Albright,  Deceased,  v.  Chester  E.  Albright,  Jr.,  and  Wil- 
liam L.  Albright.  Before  Brown,  C.  J.,  Mbstbbzat, 
POTTBR,  MosOHZiSKBH  and  Frazbr,  J  J.   Affirmed. 

Bill  in  equity  for  discovery  and  an  accounting.  Ex- 
ceptions to  report  of  Hon.  Samuel  W.  Pennypacker, 
master.    Before  Sulzbbbgbr,  P.  J.  * 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  dismissed  the  exceptions.  Chester  E.  Al- 
bright, Jr.,  appealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

John  G,  Johnson,  with  him  Dimner  Beeher,  for  Ches- 
ter E.  Albright,  Jr.,  appellant 
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Alew.  Simpson,  Jr.,  with  him  E.  M.  Beale  and  N.  M. 
Edwards,  for  appellees. 

Opinion  by  Mb.  Justice  Potter,  October  2, 1916 : 
This  is  an  appeal  from  an  accounting  in  the  couirt  be- 
low in  a  bill  by  a  father  against  his  two  sons.  The  main 
questions  involved  in  the  controversy  between  these 
parties  were  determined  in  two  former  appeals  to  this 
court,  the  decisions  being  reported  in  228  Pa.  552  and 
562.  It  was  there  expressly  held  that  the  plainti£F  was 
the  owner  of  a  certain  business  carried  on  as  the  Al- 
bright Purse  Company,  and  that,  on  and  after  April 
5,  1907,  the  defendants  had  wrongfully  excluded  him 
from  participation  therein.  He  was  found  to  be  en- 
titled to  possession  of  the  business,  and  to  an  accounting 
for  the  profits  made  and  retained  by  defendants. 

The  master,  who  was  appointed  to  state  the  account, 
found  that  the  sum  of  |45,899.56  was  due  to  plaintiff  by 
defendants,  as  of  January  31, 1911,  and  he  recommended 
a  decree  awarding  that  sum,  with  interest  from  the  date 
named.  Exceptions  to  the  report  were  dismissed  by 
both  the  master  and  the  court,  and  the  report  was  con- 
firmed. Subsequently,  the  court  referred  the  case  to  the 
master  to  take  further  testimony  on  certain  specified 
points.  It  was  then  agreed  that,  upon  payment  of  the 
amount  of  profits  found  to  be  due  him  by  defendants,  the 
plaintiff  would  waive  his  right  to  possession  of  the  busi- 
'  ness  and  the  assets  of  the  Albright  Pul*se  Company,  and 
all  his  interest  therein  would  be  assigned  and  transferred 
to  defendants.  The  master  filed  another  report,  in  which 
he  adhered  to  his  former  figures,  and  recommended  a 
decree  for  the  payment  by  defendants  to  plaintiff,  of  the 
sum  of  145,899.56  with  interest  from  January  31,  1911, 
and  the  assignment  and  transfer  to  the  defendants  of  the 
interest  of  the  plaintiff  in  the  business  and  assets  of  the 
Purse  Company.  Exceptions  to  this  report  were  dis- 
missed, and  the  court  entered  the  decree  as  recommended 
by  the  master. 
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The  defendant^  Chester  E.  Albright,  Jr.,  has  appealed, 
and  in  their  argument  his  counsel  have  grouped  the  as- 
signments of  error.  In  the  first  group,  they  raise  the 
question  of  the  right  of  appellant  to  compensation  for 
managing  the  business  after  April  5, 1907,  at  which  time 
he  claimed  it  as  his  own,  and  excluded  his  father  from 
participation  therein. 

The  master  refused  to  allow  compensation  for  the 
period  during  which  defendants  denied  the  right  of  their 
father  to  the  business,  and  he  was  fully  justified  in  so 
doing. 

That  an  agent  or  employee  is  bound  to  be  faithful  to 
the  interest  of  his  employer  is  a  fundamental  truth.  That 
he  is  not  entitled  to  compensation  for  time  and  effort 
spent  in  opposing  the  interest  of  his  employer,  and  in  ad- 
vancing his  own,  is  obvious.  The  fact  that  the  relation 
of  parent  and  child  existed  between  the  parties  in  this 
case,  was  no  excuse  for  defendants'  conduct.  The  breach 
of  filial  duty  was  an  aggravation  of  the  offense.  After 
citing  the  admission  of  defendants,  both  in  the  pleadings 
and  in  the  testimony,  that  they  had  claimed  ownership 
of  the  business,  had  refused  plaintitfs  demand  for  pos- 
session, and  denied  him  admission  to  the  premises,  the 
master  well  says :  "It  is  entirely  clear  that  this  is  a  po- 
sition inconsistent  with  that  of  a  claim  for  compensation 
made  by  an  employee  against  his  employer.  They  could 
not  be  owners^  and  at  the  same  time  entitled  to  salaries 
for  their  services.  It  is  the  duty  of  a  servant  and  em- 
ployee to  look  after  the  interests  and  obey  the  directions 
of  his  employer.  No  more  flagrant  act  of  disobedience 
could  be  committed  than  to  deny  the  right  of  the  em- 
ployer and  deprive  him  of  the  possession  of  his  property. 
It  would  be  unjust  to  require  the  master  to  pay  salaries 
to  servants  who  >ienied  his  authority,  and  who,  setting 
themselves  up  as  the  owners  of  his  property,  proceed  to 
advance  their  claim  by  using  force  and  locking  him  out 
of  his  own  factory.  The  services  rendered  to  the  business, 
after  the  fifth  of  April,  1907,  by  the  defendants  were, 
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therefore,  manifestly  services  rendered  to  themselves  in 
the  hope,  perhaps  expectation,  that  it  would  be  deter- 
mined finally  that  they  were  the  owners." 

Reference  was  made  in  the  argument,  to  a  letter  writ- 
ten by  the  attorney  of  plaintiff,  on  May  31, 1907.  It  was 
contended  by  counsel  that  this  letter  was  a  recognition 
of  defendants  as  employees  of  plaintiff.  It  was,  however, 
clearly  intended  to  restrict  appellant,  in  the  amount  of 
money  to  be  paid  to  the  other  defendant,  William  L.  Al- 
bright. As  a  matter  of  fact,  the  record  shows  that  ap- 
pellant ignored  the  letter,  and  did  not  carry  out  the  in- 
structions contained  therein.  As  he  paid  no  heed  to  the 
letter,  and  did  not  act  upon  it,  appellant  cannot  now 
fairly  claim  that  it  is  to  be  construed  as  a  recognition  of 
a  continued  relation  of  employer  and  employee,  between 
himself  and  his  father.  Such  a  position  is  inconsistent 
with  the  claim  of  ownership  of  the  business,  which  he  had 
steadfastly  maintained  throughout  the  proceedings. 

On  behalf  of  complainant  it  was  strongly  contended 
before  the  master  that  Chester  E.  Albright,  Jr.,  the  pres- 
ent appellant,  was  not  entitled  to  compensation  for  serv- 
ices rendered  either  before  or  after  April  5,  1907.  The 
master  held,  however,  that  while  he  was  not  entitled  to 
compensation  for  services  after  that  date,  yet  the  circum- 
stances all  indicated  that  he  was  an  employee  of  com- 
plainant before  that  time,  and  was,  therefore,  entitled 
to  compensation  for  services  then  rendered.  He  reached 
the  conclusion  that  a  fair  measure  of  such  compensation 
would  be,  one-third  of  the  net  profits  earned  in  the  busi- 
ness during  that  period,  and,  as  such,  allowed  him  credit 
for  the  sum  of  $29,897.40.  This  amount  was  deducted 
from  the  amount  of  the  net  profits  found  to  be  in  the 
hands  of  defendants,  and  with  which  they  were  charged, 
up  to  April  5,  1907.  Adding  the  profits  for  subsequent 
years  until  January  31, 1911,  and  interest  thereon  until 
that  date,  the  master  found  that  defendants  were  in- 
debted to  plaintiflf,.or  to  his  legal  representatives,  in  the 
sum  of  145,899.56,  and  the  court  in  its  final  decree  di- 
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rected  that  sum,  with  interest,  to  be  paid  by  defendants 
to  plaintiGTs  executors,  on  the  transfer  by  them,  to  de- 
fendants, of  all  the  property  and  assets  of  the  Albright 
Purse  Coftipany. 

In  the.  second  group  of  assignments,  counsel  ques- 
tion the  accuracy  of  the  master's  finding  as  to  the 
amount  of  the  credit  which  was  allowed  to  appellant 
for  services  rendered  in  the  care  and  management  of  the 
business  prior  to  April  5,  1907,  and,  incidentally,  they 
question  the  finding  as  to  the  amount  of  the  decree 
against  defendants.  But  the  findings  of  the  master  in 
these  respects  are  findings  of  fact,  which  have  been  con- 
firmed by  the  court  below,  and  no  clear  error  has  been 
shown.  The  argument  of  counsel  for  appellant  seems  to 
imply  the  fact  of  an  accounting  to  him,  for  his  share  of 
the  profits  in  the  business.  That  was  not  the  purpose  of 
the  accounting.  It  was  ordered  to  be  made  by  defendants 
to  the  plaintiff.  He  was  entitled  to  the  net  profits  of  the 
business,  which  had  been  retained  by  defendants,  and  in 
ascertaining  the  amount  of  these  profits  a  fair  deduction 
was  made  for  the  services  of  appellant.  The  inquiry  was 
not  in  any  sense  directed  to  ascertain  what  appellant 
had  done  with  the  share  of  the  profits  which  was  allowed 
to  him  as  compensation  for  services.  Whether  he  with- 
drew it,  or  left  it  in  the  business,  was  not  material  to  the 
inquiry  being  made.  That  question  might  have  been  im- 
portant had  plaintiff  insisted  upon  the  clear  right  which 
he  had  to  take  back  the  business ;  but,  as  he  relinquished 
that  right,  the  question  as  to  what  appellant  may  have 
invested  in  the  business  is  not  material.  Whatever  the 
amount  of  it  may  have  been,  it  will  go  to  defendants,  as 
they  are  to  have  everything  which  remains  in  the  busi- 
ness, after  making  payment  of  the  amount  which  has 
been  found  to  be  due  to  plaintiff  or  to  his  legal  repre- 
sentatives. 

In  the  account,  an  item  of  |15,524.35  was  deducted 
from  the  balance  due  from  defendants,  with  the  state- 
ment that  it  was  an  amount  due  from  the  Philadelphia 
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Toboggan  Company,  for  which  plaintiff  would  look  to 
that  company  for  payment.  The  reason  for  this  finding 
is  not  apparent,  but  plaintiff  has  not  complained  of  it 
Ck>un8el  for  appellant  suggest  however,  that  the  deduc- 
tion should  have  been  made  as  of  April  5,  1907,  with  a 
corresxK>nding  saving  of  interest.  Upon  the  face  of  it, 
this  objection  seems  to  be  well  taken.  But  counsel  for 
appellees  reply,  that  as  to  this  item  the  master  took  his 
figures  from  the  report  of  the  experts  which  was  agreed 
upon  by  both  sides,  and  that  the  sum  deducted  included 
interest  up  to  January  31,  1911.  As  the  schedule  in 
which  this  matter  appears  was  not  printed,  we  do  not 
have  it  before  us.  Furthermore  there  was  no  specific 
exception,  or  assignment  of  error,  which  raised  the  ques- 
tion that  appellant  was  charged  with  too  much  interest 
because^  this  item  was  not  credited  sooner.  Counsel  for 
appellees  also  point  out  that  other  questions  raised  by  ap- 
pellant, depend,  in  part  at  least,  on  the  report  of  the  ex- 
pert accountants,  which  was  offered  in  evidence,  but 
which  is  not  printed  by  appellant.  We  think  the  point  is 
well  taken ;  in  the  absence  of  this  documentary  evidence, 
as  well  as.  other  evidence  to  which  reference  is  made,  the 
contention  that  the  master  erred  in  his  calculations,  can- 
not properly  be  considered  here.  We  will  not  undertake 
to  reverse  the  master  and  the  court  below,  as  to  findings 
of  fact,  without  having  before  us  all  the  evidence,  in  these 
particular  respects,  which  was  before  them.  The  decree 
of  the  court  below  deals  most  considerately  with  the  de- 
fendants. With  the  consent  of  complainants,  it  gives -de- 
fendants, upon  payment  to  the  estate  of  plaintiff,  of  the 
amount  ascertained  as  the  net  profits,  for  the  i)eriod  in 
question,  all  the  assets  and  good  will  of  the  business. 
This  was  conceding  to  defendants  much  more  than  was 
their  strict  legal  right,  under  the  previous  findings  of  the 
court.  But  as  the  master  said,  in  recommending  the  form 
of  decree  which  was  entered,  the  proposition  which  was 
submitted  by  counsel  for  complainant,  in  response  to  a 


Digitized  by  VjOOQ IC 


128  LEISER,  et  al.,  Exrs.,  v.  ALBRIGHT. 

Opinion  of  the  Court.  [255  Pa. 

friendly  suggestion  by  the  court  below,  does  substantial 
justice  between  the  parties  to  this  dilHcult  case. 

The  assignments  of  error  are  all  overruled,  the  decree 
of  the  court  below  is  affirmed,  and  this  appeal  is  dis- 
missed at  the  cost  of  appellant. 


Hood,  Appellant,,!?.  Maires. 

Wilh — Remainders — Vested  and  contingent  remainders — Con- 
struction— Intention. 

1.  If  there  is  a  present  right  to  a  future  possession  though  that 
right  may  be  defeated  by  some  future  event,  contingent  or  certain, 
there  is  nevertheless  a  vested  estate.  An  unpossessed  estate  is  vested 
if  it  is  certain  to  take  effect  in  possession,  by  enduring  longer  than 
the  precedent  estate. 

2.  The  law  favors  vested  rather  than  contingent  estates,  and 
imless  it  clearly  appears  from  the  context  or  circumstances  of  the 
case  that  a  contingent  interest  was  intended,  the  remainder  will  be 
regarded  as  vesting  at  the  death  of  the  testator  and  not  at  the 
expiration  of  the  life  tenancy. 

3.  A  testator  bequeathed  all  his  estate  to  his  vnfe  for  her  life  or 
until  her  remarriage  and  provided  that  upon  the  termination  of  the 
wife's  estate  all  his  property  should  go  to  '*my  five  children**  (nam- 
ing them)  "to  be  equally  parted  and  divided  among  them  share  and 
share  alike,  and  to  be  paid  and  delivered  unto  my  son  at  his  age  of 
twenty-one  years,  and  to  my  said  daughters  at  their  several  re- 
spective ages  of  twenty-one  years  or  the  day  of  marriage,  which- 
ever shall  first  happen.  And  my  will  and  meaning  is  that  in  case 
any  of  my  said  children  shall  depart  this  life  before  such  time  as 
the  part  or  portion  of  him,  her  or  them  so  dying  shall  become  pay- 
able, then  and  in  such  case  the  part  or  portion  to  him,  her  or  them 
so  dying  shall  go  to  and  be  equally  divided  among  the  survivor  or 
survivors  at  the  time  aforesaid."  The  widow  and  children  survived 
the  testator;  one  of  the  daughters  married  during  her  minority 
and  died  intestate  after  her  majority  leaving  a  child.  Held,  thai 
such  daughter's  share  had  become  vested  and  her  child  became 
entitled  thereto,  upon  the  subsequent  death  of  the  widow. 

Bartholemew's  Est,  155  Pa.  314,  distinguished. 

Argued  March  23,  1916.     Appeal,  No.  10,  Jan.  T., 
1916,  by  plaintiff,  from  judgment  of  C.  P.  No.  5,  Fhila- 
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delphia  Co.,  March  T.,  1915,  No.  3603,  for  defendant  on 
case  stated,  in  case  of  Jesse  A.  Hood  v.  Emma  Maires 
and  Clara  Gerhart.  Before  Mbstrbzat,  Potter,  Mosch- 
ziSKBR,  Prazer  and  Walung,  JJ.    Reversed. 

Case  stated  to  determine  title  to  real  estate.  Before 
Martin,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  entered  judgment  for  defendants  on  the  case 
stated.    Plaintiff  appealed. 

Error  assigned  was  the  judgment  of  the  court. 

Joseph  deF.  Jninkvny  with  him  Frederick  C.  New- 
hourg,  Jr.,  for  appellant. — The  children  took  vested  in- 
terests subject  to  be  divested :  Pyle's  App.,  102  Pa.  317 ; 
tholemew's  Est.,  155  Pa.  314. 

William  T.  Connor ,  with  him  John  R.  K.  Scott  and 
Adolph  T.  Kohn,  for  api)ellee. — The  interests  of  the  chil- 
dren were  contingent:  ReiflPs  App.,  124  Pa.  145;  Bar- 
tholemew's  Est.,  155  Pa.  314. 

Opinion  by  Mr.  Justice  Walling,  October  2, 1916 : 
,  This  is  a  case  stated  to  determine  the  title  to  certain 
real  estate  and  the  question  involved  is  the  character  of 
a  certain  legacy  as  to  being  vested  or  contingent.  The 
testator,  David  G.  Wilson,  died  in  1856.  His  will  so  far 
as  here  material  being  as  follows,  viz : 

"1.  I  will  that  all  my  just  debts  as  shall  be  by  me  ow- 
ing at  my  death,  together  with  my  funeral  expenses  and 
all  charges  touching  the  proving  of,  or  otherwise  con- 
cerning this  my  will  shall  in  the  first  place  out  of  my 
personal  estate  and  eflfects  be  fully  paid  and  satisfied, 
and  from  and  after  payment  thereof,  and  subject  thereun- 
to, I  give  and  bequeath  to  my  loving  wife,  Mary  Wilson, 
all  my  estates,  goods,  stock,  chattels,  merchandise  and 
household  furniture,  as  well  as  my  messuages  or  tene- 
Vol.  cclv — 9 
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ments  situate,  lying  and  being  in  the  City  of  Philadel- 
phia, aforesaid,  together  with  all  of  my  freehold  estate 
whatsoeyer  to  hold  to  her  so  long  as  she  shall  remain 
my  widow. 

"2.  Should  my  wife,  Mary,  as  aforesaid,  enter  into 
marriage  relation,  or  depart  this  life,  then  in  that  event, 
or  either  of  them,  I  will  and  bequeath  all  my  estate, 
goods  or  effects  aforesaid  unto  and  among  my  five  chil- 
dren, Gteorge  Henry,  Martha,  Elizabeth,  Emma  and 
Clara,  to  be  equally  parted  and  divided  among  them  share 
and  share  alike,  and  to  be  paid  and  delivered  unto  my 
son  at  his  age  of  twenty-one  y^ars,  and  to  my  said  daugh- 
ters at  their  several  respective  ages  of  twenty-one  years 
or  the  day  of  marriage,  whichever  shall  first  hapi)en. 
And  my  will  and  meaning  is  that  in  case  any  of  my  said 
children  shall  depart  this  life  before  such  time  as  the  part 
or  portion  of  him,  her  or  them  so  dying  shall  become 
payable,  then  and  in  such  case  the  part  or  portion  to  him, 
her  or  them  so  dying  shall  go  and  be  equally  divided 
among  the  survivor  or  survivors  at  the  time  aforesaid. 
And  I  make  and  ordain  my  wife  aforesaid  executrix  of 
this  my  last  Will  and  Testament,  and  I  hereby  appoint 
my  brother,  William  M.  Wilson,  overseer  of  the  same." 

He  was  survived  by  his  widow  and  the  five  children. 
The  widow  remained  unmarried  until  her  death  in  1914. 
Two  of  the  children,  George  Henry  and  Martha,  died  be- 
fore reaching  their  majority,  unmarried  and  without  is- 
sue. Emma  and  Clara,  the  defendants  in  this  case,  are 
still  living;  and  the  remaining  child,  Elizabeth,  married 
during  her  minority  and  died  intestate  at  the  age  of 
twenty-two  years,  leaving  one  child,  the  plaintiff  herein. 
The  testator  died  seized  of  certain  real  estate,  described 
in  the  case  stated,  which  is  now  in  possession  of  defend- 
ants, and  the  one-third  undivided  part  of  which  plaintiff 
claims  as  sole  heir  of  his  said  mother. 

In  our  opinion  on  the  death  of  the  testator  the  widow 
took  an  estate  for  life,  or  so  long  as  she  remained  un- 
married, with  a  vested  remainder  in  the  five  children. 
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The  interest  of  the  son,  however,  subject  to  be  divested 
by  his  death  during  minority  and  that  of  the  several 
daughters  by  their  r^pective  deaths  unmarried  and  be- 
fore reaching  the  age  of  twenty-one  years;  and  that  the 
interests  of  George  Henry  and  Martha  were  so  divested, 
and  under  the  terms  of  the  will  passed  to  their  surviving 
sisters,  each  of  whom  thereupon  became  the  owner  of 
one-tiiird  of  the  estate.  Elizabeth,  having  satisfied  the 
conditions  of  the  will  both  as  to  marriage  and  age,  had 
at  her  death  an  indefeasible  title  to  her  share  of  said 
estate,  which  thereupon  became  vested  in  plaintiff  by  in- 
heritance from  his  mother,  subject  to  the  estate  given 
testator's  widow. 

The  precedent  estate  was  bound  to  terminate  at  the 
latest  upon  the  widow's  death,  an  event  sure  to  occur ; 
and  Elizabeth's  estate  was  certain  to  take  effect  in  jkmsi- 
session  by  enduring  longer  than  the  precedent  estate  and 
hence  was  vested.  The  true  rule  seems  to  be  that  stated 
by  Mr.  Justice  Lowrib  in  Manderson  v.  Lukens,  23  Pa. 
31  (33),  and  quoted  with  approval  in  Carstensen's  Est., 
196  Pa.  325  (329),  as  follows,  viz: 

''The  question  of  vested  or  contingent  is  not  to  be 
tested  by  the  certainty  or  uncertainty  of  obtaining  the 
actual  enjoyment ;  for  that  would  make  the  character  of 
the  estate  depend,  not  upon  the  terms  of  its  creation,  but 
on  the  form  of  the  result.  Neither  does  it  depend  upon 
the  defeasibility  or  indefeasibility  of  the  right  of  posses: 
sion ;  for  many  estates  are  vested  without  possession,  as 
well  as  with,  which  are  yet  defeasible.  If  there  is  a  pres- 
ent right  to  a  future  possession  though  that  right  may  be 
defeated  by  some  future  event,  contingent  or  certain, 
there  is  nevertheless  a  vested  estate.  An  unpossessed 
estate  is  vested,  if  it  is  certain  to  take  effect  in  posses- 
sion, by  enduring  longer  than  the  precedent  estate.  Any 
additional  contingency  destroys  its  vested  character; 
but  in  this  case  there  is  no  other." 

In  Neel's  Est,  252  Fa.  394,  in  an  opinion  by  Mr.  Jus- 
tice M08CH23SKBB,  the  rule  is  reaffirmed  that,  ''If  there  is 
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a  present  right  to  a  future  possession^  though  that  right 
may  be  defeated  by  some  future  event,  contingent  or  cer- 
tain, there  is  nevertheless  a  vested  estate." 

In  the  case  at  bar  the  will  was  inartificially  drawn  but 
the  intent  is  clear.  Here  there  is  a  gift  aside  from  that 
implied  by  a  direction  to  pay  over ;  and  time  is  not  an- 
nexed to  such  gift  as  a  condition  precedent,  and  hence  in 
our  opinion  the  legacies  to  the  children  vested  at  testa- 
tor's death :  See  McClure's  App.,  72  Pa.  414 ;  also  Safe 
Deposit  &  Trust  Co.  of  Pittsburgh  v.  Wood,  201  Pa.  42a 

Of  course  an  estate  may  be  vested  although  subject  to 
be  divested :  Packer's  Est.  (No.  2),  246  Pa.  116, 125. 

"The  law  favors  vested  ratjier  than  contingent  estates 
and  unless  it  clearly  appears  from  the  context  or  the  cir- 
cumstances of  the  case  that  a  contingent  interest  was  in- 
tended, the  remainder  will  be  regarded  as  vesting  at  the 
death  of  the  testator  and  not  at  the  expiration  of  the  life 
tenancy'^ :  Bache'6  Est.,  246  Pa.  276;  Tatham's  Est.,  250 
Pa.  269. 

In  Bartholomew's  Est,  155  Pa.  314,  relied  upon  by 
the  learned  court  below,  the  language  of  the  will  is  in 
part  like  that  of  the  ^11  here  in  question,  but  there  are 
material  differences  which  distinguish  the  two  cases.  In 
that  ca6e  the  only  time  appointed  for  the  payment  of  the 
legacies  to  those  in  remainder  is  after  the  death  Of  the 
widow,  and  the  clause  found  in  this  will,  "and  to  be  paid 
and  delivered  unto  my  son  at  his  age  of  twenty-one  years, 
and  to  my  daughters  at  their  respective  ages  of  twenty- 
one  years  or  the  date  of  marriage,  whichever  shall  first 
happen,^'  is  not  in  the  Bartholemew  case.  And  in  our 
case  the  later  words,  "at  the  time  aforesaid"  are  properly 
construed  as  referring  to  the  time  when  the  children  at-* 
tain  their  majority,  for  that  is  the  time  specified  in  the 
will  for  the  payment  of  their  respective  shares ;  whereas 
in  the  Bartholemew  case  the  words  "at  the  time  ap- 
pointed" can  have  reference  only  to  the  time  after  the 
death  of  the  widow,  for  there  the  will  appoints  no  other 
time  for  division  of  the  estate  among  the  children  and 
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contains  no  gift  to  those  in  remainder  until  that  time; 
and  it  is  there  held  that  the  testator  did  not  con- 
template under  any  circumstances  an  earlier  division  of 
his  estate ;  hence  it  is  held  that  the  shares  only  vested 
in  those  living  at  the  widow's  death.  In  that  case  a  trust 
is  created  and  the  first  mention  of  the  children  is  the  di- 
rection to  divide  the  money  between  them  after  the  wife's 
death.  Here  the  first  mention  of  the  children  is  a  be- 
quest to  them  of  the  estate  in  the  event  of  the  wife's  mar- 
riage or  death ;  and  each  will  provides  in  effect  that  the 
survivors  shall  take  the  shares  of  such  of  the  children  as 
die  before  the  time  fixed  for  the  payment  of  their  respec- 
tive legacies. 

There  is  no  pi-ovision  of  the  will  here  in  question  to 
the  effect  that  the  share  of  a  child  dying  after  reaching 
the  age  of  twenty -one  years  shall  vest  in  the  survivors, 
and  plaintiff's  mother  was  such  child. 

The  assignments  of  error  are  sustained,  the  judgment 
is  reversed  and  judgment  is  hereby  entered  for  the  plain- 
tiff for  the  undivided  one-third  part  of  the  lands  de- 
scribed in  the  case  stated. 


Williams,  Appellant,  v.  The  Delaw^are,  Lacka- 
wanna and  Western  Bailroad  Company. 

Eminent  domain — Rcilroads — Condemnation  proceedings  —  Pri' 
vate  crossings — Cattle  passes — Location  of  line — Width — Acts  of 
February  19, 1849,  P.  L.  79,  and  June  19, 1871,  P.  L.  1S60. 

1.  Where  a  railroad  company  pays  a  substantial  monetary  con- 
sideration for  land  and  further  agrees  to  construct  a  crossing,  the 
agreement  to  construct  the  crossing  is  severable  in  its  nature  and 
does  not  prevent  the  railroad  from  subsequently  rescinding  this  part 
of  the  contract  if  found  necessary  in  the  improvement  of  its  road, 
substituting,  however,  the  equivalent  in  monetary  damages. 

2.  Where  a  railroad  company  which  has  constructed  a  cattle-pass 
over  its  lines  relocates  its  line  without  providing  a  crossing,  the 
destruction  of  the  usefulness  of  the  cattle-pass  is  an  incident  to  the 
condemnation  of  the  adjoining  land;  its  loss  becomes  a  proper  item 
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of  damage  in  considering  the  value  of  the  property  taken  or  de- 
stroyed, but  does  not  entitle  the  owner  of  the  land  to  an  injunction 
to  restrain  the  construction  and  operation  of  the  new  line. 

Corporations — Railroads — Board  of  directors — Resolutions — Con- 
struction— Ineligibility  of  directors — Collateral  attack. 

3.  A  resolution  adopted  by  the  board  of  directors  of  a  railroad 
company  locating  a  new  line  described  the  new  line  as  ''extending 
from  a  point  near  the  railroad  station  of  said  company  in  New  Mil- 
ford  Borough,  Susquehanna  County,  Pennsylvania,  to  a  point  about 
one  mile  northwest  of  the  station  of  said  company,  situate  in  the 

Borough  of  Hallstead,  said  Susquehanna  Coimty according  to 

the  location  shown  upon  blueprint  hereto  attached  and  hereby  made 

a  part  of  this  resolution "     A  property  owner  whose  land 

would  be  taken  by  the  new  route  contended  that  the  resolution  was 
ambiguous  because  the  clause  ''situate  in  the  Borough  of  Hall- 
stead"  must  refer  to  a  point  and  not  to  station,  that  a  point  one 
mile  northwest  of  the  station  was  not  within  the  Borough  of  Hall- 
stead,  but  in  Great  Bend  Township,  and  that  this  terminus  was  not 
definitely  fixed.  Held,  that  the  phrase  "situate  in  the  Borough" 
qualified  the  word  "station,"  not  the  word  "point";  that  as  the  blue- 
print which  was  a  part  of  the  resolution  showed  the  station  to  be 
within  the  Borough  of  Hallstead,  the  termini  of  the  route  were  suf- 
ficiently established  and  the  contention  was  without  merit. 

4.  In  such  case  it  was  not  material  that  the  resolution  did  not 
designate  the  width  of  the  strip  to  be  appropriated  by  the  railroad 
company ;  in  the  absence  of  any  designation  of  width  at  the  time  of 
entry  the  presumption,  under  the  Ccneral  Railroad  Act  of  Februaiy 
19, 1849,  P.  L.  79,  is  that  a  width  of  sixty  feet  was  intended. 

5.  The  eligibility  of  the  directors  of  the  corporation  to  hold  office 
cannot  be  tried  in  proceedings  for  an  injunction  to  restrain  the 
railroad  company  from  taking  private  property  under  a  resolution 
of  the  board;  the  remedy  in  such  case  is  by  quo  warranto. 

6.  Under  the  Act  of  June  19,  1871,  P.  L.  1360,  the  court  can  in- 
quire at  the  instance  of  an  individual  whether  a  corporation  has 
the  right  or  power  to  do  a  particular  act  complained  of;  if  such 
power  exists  the  authority  of  the  court  to  interfere  is  at  an  end. 
The  question  of  irregularity  in  proceeding  under  the  charter  can  be 
raised  only  by  the  Commonwealth. 

7.  Where  in  such  case  a  majority  of  defendants'  directors  were  re- 
quired by  law  to  be  citizen^  of  Pennsylvania,  and  it  appears  that  a 
majority  of  the  board  were  not  citizens  of  Pennsylvania,  it  was, 
nevertheless,  not  error  to  refuse  an  injunction  to  restrain  the  rail- 
road from  condemning  land  under  a  resolution  of  the  board;  as 
long  as  the  right  of  the  directors  to  hold  office  was  not  contested 
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their  acts  in  the  exercise  of  the  duties  of  their  office  could  not  be 
questioned  in  a  collateral  proceeding. 

8.  The  fact  that  a  railroad  company  in  providing  for  the  con- 
demnation of  land  for  the  relocation  of  its  lines  makes  no  pro- 
vision for  a  farm  crossing  over  the  new  line,  is  no  ground  for  en- 
joining the  construction  and  operation  of  the  new  line.  In  such 
case  the  plaintiff's  remedy  is  at  law. 

Argued  March  16, 1916.  Appeal,  No.  59,  Jan.  T.,  1916. 
by  plaintiff,  from  decree  of  C.  P.  Susquehanna  Co. 
April  T.,  1914,  No.  100,  in  equity,  refusing  an  injunction 
in  case  of  John  W.  Williams  v.  The  Delaware,  Lacka 
wanna  and  Western  Railroad  Company.  Before  Mbs 
TBBZAT,  Potter,  Stewart,  Moschziskbr  and  Frazbr,  J  J 
Affirmed. 

Bill  in  equity  for  an  injunction.    Before  Little,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  on  final  hearing  dismissed  the  bill.    Plain- 
tiff appealed. 

Errors  assigned  were  in  dismissing  exceptions  to  vari- 
ous findings  of  fact  and  law  and  the  decree  of  the  court. 


H.  C  Reynolds,  with  him  Charles  L.  VanScoten,  for  ap- 
pellant.— In  eminent  domain  proceedings  under  the  Act 
of  March  17, 1869,  P.  L.  12,  easements  reserved  in  a  deed 
conveying  a  right  of  way  will  not  be  destroyed  without 
specific  appropriation;  where  a  statute  creates  a  right 
or  liability  or  imposes  a  duty  and  prescribes  a  particular 
remedy  for  its  enforcement,  it  is  exclusive  and  must  be 
strictly  pursued :  Curran  v.  Delano,  235  Pa.  479 ;  Green 
V.  Balto.  &  Ohio  R.  R.  Co.,  245  Pa.  35. 

The  termini  of  the  new  road  were  established  only  by 
inference ;  they  were  not  definitely  located :  Johnston  v. 
Del.,  Lack.  &  Western  R.  R.  Co.,  245  Pa.  338. 

The  resolution  of  August  28, 1913,  describes  the  appro- 
priation only  according  to  line  and  location  as  shown 
upon  a  blueprint;   it  nowhere  defines  or  describes  the 
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width  of  the  improvement  or  the  area,  extent  or  owner  of 
the  lands  proposed  to  be  appropriated;  it  is  therefore, 
void :  Dryden  v.  Pittsburgh,  Virginia  &  Charleston  Ry. 
Co.,  208  Pa.  316;  In  re  New  York  &  Boston  R.  R.  Co/s 
Petition,  62  Barbour  85. 

The  resolution  was  void  because  a  majority  of  the 
board  of  managers  were  nonresidents  and  the  cor- 
porate powers  were  not  exercised  within  the  Common- 
wealth as  required  by  the  Act  of  January  7,  1867,  P.  L. 
1368.  The  said  act  mak^  it  the  duty  of  the  court  to  in- 
quire whether  a  corporation  has  the  right  claimed  and 
if  not  to  restrain  it  by  injunction :  Edgewood  R.  R.  Co.'s 
App.,  79  Pa.  257 ;  Shamokin  Boro.  v.  Shamokin  &  Mt 
Carmel  Elect.  Ry.  Co.,  196  Pa.  173;  Germantown  Pass. 
Ry.  Co.,  et  al.,  v.  Citizen's  Pass.  Ry.  Co.,  151  Pa.  141; 
Penna.  Railroad  Co.'s  App.,  115  Pa.  529;  Common- 
Wealth  V.  Pittsburgh  &  Connellsville  R.  R.  Co.,  24  Pa. 
159. 

The  existence  of  a  remedy  at  law  for  the  recovery  of 
money  damages  does  not  preclude  plaintiff's  right  to 
equitable  relief:  Evans  v.  American  Natural  Gas  Co., 
55  Pa.  Superior  Ct.  116 ;  Crider  v.  Pittsburgh,  Harmony, 
Butler  &  New  Castle  Ry.  Co.,  54  Pa.  Superior  Ct.  587; 
Story  V.  N.  Y.  Elevated  R.  R.  Co.,  90  N.  Y.  122,  43  Am. 
Rep.  146;  Lahr  v.  Metropolitan  Elevated  Ry.  Co.,  104 
N.  Y.  268. 

H.  A.  Knapp,  of  Warreny  Knapp,  O^Malley  d  Hill,  and 
J.  H.  Oliver,  with  them  H.  A.  Denney,  A.  B.  Smith  and 
D.  R,  Reese,  for  appellee. — It  is  not  necessary  in  eminent 
domain  proceedings  under  the  Act  of  March  17, 1869,  t. 
L.  12,  for  a  railroad  in  condemning  a  strip  of  land  for  a 
new  right  of  way  to  specifically  appropriate  or  condemn 
an  easement  on  land  adjoining  this  strip  of  land  to  be 
taken  for  the  new  right  of  way :  Lilley  v.  Penna.  R.  B. 
Co.,  219  Pa.  447 ;  Stoner  v.  Pittsburgh,  Bessemer  &  Lake 
Erie  R.  R.,  229  Pa.  521. 

The  termini  of  the  improved  railroad  were  established 
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and  definitely  located  by  the  resolution  of  which  the  map 
is  a  part:  Scranton  Gas  &  Water  Co.  v.  Del.,  Lack.  & 
Western  B.  R.  Co.,  225  Pa.  152. 

The  board  of  directors  were  not  required  to  designate 
the  exact  width  and  area  of  the  lands  to  be  appropriated 
at  each  and  every  point  along  the  improved  line  before 
the  railroad  company  took  possession  of  the  land  by 
filing  the  condemnation  bonds:  Williamsport  &  North 
Branch  R.  R.  Co.  v.  Philadelphia  &  Erie  R.  R.  Co.,  141 
Pa.  407;  Johnston  v.  Del.,  Lack  &  Western  R.  R.  Co., 
245  Pa.  338;  Scranton  Gas  &  Water  Co.  v.  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  225  Pa.  152;  Dilts  v. 
Plumville  R.  R.  Co.,  222  Pa.  51«. 

The  directors  were  at  least  de  facto  oflScers  whose  eligi- 
bility could  not  be  questioned  in  collateral  proceedings, 
but  only  in  quo  warranto  proceedings :  Charitable  Asso- 
ciation in  the  Middle  Parish  in  Granville  v.  Baldwin,  42 
Mass.  359 ;  Mechanics'  National  Bank  of  Newark  v.  Bur- 
net Mfg.  Co.  &  Squier,  32  N.  J.  Eq.  236 ;  Lawson,  et  al., 
V.  Kolbenson,  et  al.,  61  111.  405;  Wallace  &  Sons  v. 
Walsh,  125  N.  Y.  26;  Baird  v.  Bank  of  Washington,  11 
S.  &  R.  411;  M'Gargell  v.  Hazleton  Coal  Co.,  4  W.  &  S. 
424;  Sturgeon  v.  Comm.,  22  W.  N.  C.  14*6;  Wright  v.  Lee, 
et  al.,  51  N.  W.  Repr.  706;  Bedford  Springs  Co.  v.  Mc- 
Meen,  161  Pa.  639;  Brower  v.  Kantner,  190  Pa.  182; 
Chamberlain  v.  Plainsville  &  Hudson  R.  R.  Co.,  15  Ohio 
225 ;  Nat.  Docks  Ry.  Co.,  et  al.,  v.  Cent.  R.  R.  Co.  of  N.  J., 
et  aL,  32  N.  J.  Eq.  755 ;  Farnham  v.  Delaware  &  Hudson 
Canal  Co.,  61  Pa.  265;  Rudolph  v.  Penna.  Schuylkill 
Val.  R.  R.  Co.,  166  Pa.  430;  Pittsburgh,  Shawmut  & 
Northern  R.  R.  Co.  v.  Keating  &  Smethport  R.  R.  Co.,  233 
Pa.  71;  Dyer  v.  Walker,  40  Pa.  157;.  Spahr  v.  Farmers' 
Bank,  Carlisle,  94  Pa.  429 ;  Western  Pa.  R.  R.  Co.'s  App., 
104  Pa.  399;  Windsor  Glass  Co.  v.  Carnegie  Co.,  204  Pa. 
459;  Tibby  Bros.  Glass  Co.  v.  Penna.  R.  R.  Co.,  219  Pa. 
430;  Lejee,  et  al.,  v.  Continental  Pass.  Ry.  Co.  of  Phila- 
delphia, 10  Philadelphia  362. 

The  plaintiff  was  not  entitled  to  equitable  relief;  he 
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had  an  adequate  remedy  at  law :  Lilley  v.  Penna.  B.  B. 
Co.,  219  Pa.  447 ;  Stoner  v.  Pittsburgh,  Bessemer  &  Lake 
Erie  B.  R.,  229  Pa.  521;  Wanamaker  v.  SchuylkUl  Biver 
East  Side  B.  B.  Co.,  244  Pa.  214;  Lilley  v.  Pittsburgh, 
Virginia  &  Charleston  By.  Co.,  213  Pa.  247;  Kenney  v. 
Pittsburgh,  Virginia  &  Charleston  Ry.  Co.,  208  Pa.  30; 
Dryden  v.  Pittsburgh,  Virginia  &  Charleston  Ry.  Co.,  208 
Pa.  316. 

Opinion  by  Me.  Justice  Feazbr,  October  2, 1916 : 
Plaintiff  is  owner  of  farm  land  in  Susquehanna  County 
abutting  on  both  sides  of  defendant's  right  of  way  which 
it  purchased  from  plaintiff's  predecessor  in  title  in  1869. 
The  deeji  recited  a  consideration  of  $2,000  and  contained 
a  clause  requiring  the  railroad  company  to  "make  stand- 
ard grade  crossing,  make  and  maintain  fences ;  said  com- 
pany to  make  a  cattle-pass  on  the  line  of  B.  lyes  and 
said  Dayton  (the  grantor)  wide  enough  for  both  farms 
and  not  to  dam  the  water  so  as  to  stand  on  said  Dayton's 
land  above  the  line  of  the  railroad."  Defendant  pro- 
ceeded to  construct  a  cattle-pass  or  way;  a  drainage  sys^ 
tem  and  a  grade  crossing  pursuant  to  its  agreement  and 
maintained  them  up  to  the  time  of  relocating  its  road. 
The  cattle-pass  was  used  by  plaintiff  and  the  owners  of 
the  adjoining  farms  as  furnishing  a  safe  and  convenient 
access  to  the  river  for  live  stock  and  to  the  remaining 
portion  of  plaintiff's  farm  lying  between  the  railroad  and 
the  river.  It  was  located  on  the  northern  boundary  of 
plaintiff's  land,  while  the  grade  crossing  was  somewhat 
below  the  middle.  In  1913  defendant,  by  resolution  of 
its  board  of  managers,  decided  that  the  portion  of  its 
road  "extending  from  a  point  near  the  railroad  station 
of  said  company  in  New  Milford  Borough,  Susquehanna 
County,  Pennsylvania,  to  a  point  about  one  mile  north- 
west of  the  station  of  said  company  situate  in  the  Bor- 
ough of  Hallstead,  said  Susquehanna  County,  be  straight- 
ened, widened,  enlarged  and  otherwise  improved  accord- 
ing to  the  location  shown  upon  the  blueprint  hereto  at- 


Digitized  by  VjOOQ IC 


WILLIAMS,  Appel,  v.  DELAWARE,  L.  &  W.  B.  B.  CO.  139 
3916.]  Opinion  of  the  Court, 

tached  and  made  a  part  of  this  resolution^  entitled  ^Map 
of  the  Delaware,  Lackawanna  and  Western  Railroad  Co. 
from  New  Milford  station  to  a  point  one  mile  northwest 
of  Hallstead/ ''  and  that  the  said  land  be  purchased  and 
appropriated  for  such  purposes.  The  map  accompanying 
this  resolution  showed  the  location  of  the  new  line  as  it 
passed  through  plaintiffs  property  between  the  old  line 
and  the  river,  dividing  this  portion  into  two  parts,  access 
to  the  part  remaining  between  the  new  line  of  the  railroad 
and  the  river  being  entirely  cut  oflE,  no  provision  for  a 
farm  crossing  having  been  made.  The  part  between  the 
old  and  new  roadbeds  continued  to  be  accessible  by  the 
grade  crossing.  The  cattle-pass  remained,  but,  as  the 
appropriation  for  the  new  line  at  this  point  covered  the 
entire  width  between  the  old  line  and  the  river,  the  pass 
was  no  longer  of  use  to  plaintiff  as  it  did  not  afford  access 
either  to  the  river  or  his  other  land. 

Defendant  being  unable  to  agree  with  plaintiff  upon 
a  suitable  compensation  for  the  property  taken,  instituted 
condemnation  proceedings  and  filed  a  bond  which  was 
duly  approved  by  the  court  March  24, 1914.  Defendant 
thereupon  proceeded  in  good  faith  with  the  improve- 
ments and  has  expended  a  large  sum  of  money  thereon. 
March  23,  1914,  plaintiff  filed  the  bill  in  this  case  to  re- 
strain the  condemnation  proceedings,  alleging  the  resolu- 
tion of  defendant's  board  of  managers  was  improper  and 
ineffective ;  that  defendant  was  without  authority  to  in- 
terfere with  the  cattle-pass  unless  by  its  express  appropri- 
ation and  condemnation,  and  that  the  resolution  did  not 
properly  locate  the  line  of  defendant's  road  through 
plaintiff's  land  and  was  insufficient  to  constitute  a  lawful 
appropriation.  Upon  hearing,  the  bill  was  dismissed 
and  plaintiff  appealed. 

The  first  question  raised  is  the  right  of  defendant  in 
condemnation  proceedings  under  the  Act  of  March  17, 
1869,  P.  L.  12,  to  destroy  or  interfere  with  the  use  of  the 
cattle-pass  without  specifically  appropriating  the  same. 
The  construction  of  the  pass  was  pursuant  to  a  provision 
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in  the  grant  of  the  right  of  way  and  presumably  a  part  <rf 
the  consideration  for  the  purchase  of  the  land  by  de- 
fendant. There  was  also  a  substantial  money  consider- 
ation,  and  the  agreement  to  construct  the  crossing  being 
severable  in  its  nature  does  not  prevent  defendant  from 
subsequently  rescinding  this  part  of  the  contract,  if  found 
necessary  in  the  improvement  of  its  road,  and  substitut- 
ing the  equivalent  in  monetary  damages :  Lilley  v.  Pitts- 
burgh, Virginia  &  Charleston  Ry.  Co.,  213  Pa.  247.  Plain- 
tiff contends,  however,  that,  conceding  the  right  of  de- 
fendant to  appropriate  the  crossing,  this  must  be  done  by 
condemnation  proceedings  regularly  entered  pursuant  to 
the  Act  of  June  7, 1901,  P.  L.  531.  It  should  be  noted  no 
direct  attempt  is  made  to  take  or  destroy  the  cattle-way 
and  continue  the  operation  of  defendant's  road  as  it  here- 
tofore existed.  The  pass  remains,  and  is  alBfected  only 
indirectly  by  reason  of  the  total  destruction  of  its  useful- 
ness due  to  the  location  of  the  new  route.  It  is  not  on 
the  land  condemned  for  the  new  line,  consequently  there 
is  no  occasion  to  make  it  the  specific  subject  of  condem- 
nation. Destruction  of  its  usefulness  is  an  incident  to 
the  condemnation  of  the  adjoining  land,  and  its  loss  there- 
fore becomes  a  proper  item  of  damage  in  considering  the 
value  of  the  property  taken  or  destroyed  by  reason  of 
the  new  location  of  defendant's  road :  Lilley  v.  Penna. 
R.  R.  Co.,  219  Pa.  447;  Stoner  v.  Pittsburgh,  Bessemer 
&  Lake  Erie  R.  R.,  229  Pa.  521.  The  case  of  Green  v. 
Balto.  &  Ohio  R.  R.  Co.,  245  Pa.  35,  relied  on  by  plaintiff, 
does  not  establish  a  different  rule.  In  that  case  the  rail- 
road company  destroyed  a  private  crossing  over  its  right 
of  way,  constructed  pursuant  to  the  requirements  of  the 
Act  of  February  19,  1849,  P.  L.  79.  It  was  there  held  a 
court  of  equity  had  jurisdiction  to  compel  the  restoration 
of  the  crossing,  notwithstanding  the  right  to  damages 
given  by  the  Act  of  1849.  The  court  in  that  case  (page 
39)  referred  to  the  power  given  railroad  companies  by  the 
Act  of  June  7, 1901,  P.  L.  531,  to  discontinue  and  remove 
private  crossings,  but  stated  that  as  the  removal  and  dis- 
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continuance  of  plaintiflf's  crossing  had  not  been  pursuant 
to  any  law,  the  rights  of  plaintiff  remained  and  such 
rights  were  as  sacred  aB  any  other  property  rights  (page 
38 ) .  In  the  present  case  defendant  has  not  directly  inter- 
fered with  the  cattle-pass  but  merely  rendered  it  useless 
by  reason  of  the  exercise  of  a  statutory  right  to  relocate 
its  road.  The  loss  of  the  pass  accordingly  becomes  a 
proper  subject  for  consideration  in  the  assessment  of 
damages  due  to  the  location  of  the  new  right  of  way  and 
no  express  condemnation  of  the  pass  was  necessary. 

In  the  resolution  adopted  by  the  board  of  managers, 
the  location  of  the  new  road  was  given  aB  "extending 
from  a  pcnnt  near  the  railroad  station  of  said  company 
in  New  Milford  Borough,  Susquehanna  County,  Pennsyl- 
vania, to  a  point  about  one  mile  northwest  of  the  station 
of  said  company  situate  in  the  Borough  of  Hallstead, 
said  Susquehanna  County ..according  to  the  lo- 
cation shown  upon  blueprint  hereto  attached  and  hereby 
made  a  part  of  this  resolution."  Plaintiff  contends  this 
resolution  is  ambiguous  because  the  clause  "situate  in  the 
Borough  of  Hallstead"  must  refer  to  "point"  and  not  to 
"station"  and  as  a  point  one  mile  northwest  of  the  station 
is  not  within  the  Borough  of  Hallstead,  but  in  Great 
Bend  Township,  this  terminus  is  not  definitely  fixed. 
This  view  is  contrary  to  the  grammatical  rule  of  construc- 
tion according  to  which  the  adjective  phrase  "situate  in 
the  borough"  qualifies  the  last  preceding  substantive, 
"station."  The  recital  of  the  map  in  the  resolution  con- 
firms thi3  conclusion.  The  blueprint,  attached  to  and 
made  a  part  of  the  resolution,  shows  the  station  is  within 
the  Borough  of  Hallstead  and  that  a  point  one  mile  north- 
west would  come  within  Great  Bend  Township.  The  case 
of  Johnston  v.  Del.,  Lack.  &  Western  R.  R.  Co.,  245  Pa. 
338,  relied  upon  by  plaintiff,  is  not  applicable  here.  In 
that  case  a  resolution  ha4  been  adopted,  accompanied  by 
a  map,  both  declaring  an  intention  to  relocate  the  road 
between  Clarks  Summit  and  Hallstead.  This  line  was 
abandoned,  and,  by  subsequent  resolution,  to  which  a 
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copy  of  the  same  plan  was  attached,  it  was  decided  to  ap- 
propriate land  between  Clarks  Summit  and  New  Milf ord, 
the  latter  place  being  located  between  Clark's  Summit 
and  Hallstead.  The  plan  accompanying  the  resolution 
therefore  indicated  not  only  the  route  between  the  points 
designated  therein,  but  included  the  entire  distance  to 
Hallstead.  We  there  held  that  as  the  resolution  called 
for  New  Milf  ord  as  the  terminus,  defendant  had  no  right 
to  appropriate  property  beyond  that  point,  and,  that,  as 
there  was  a  conflict  between  the  resolution  and  the  plan, 
the  former  must  control. 

Plaintiff  insists  that  the  resolution  of  the  board  of 
managers  in  locating  the  new  line  was  defective  in  that  it 
failed  to  designate  the  exact  width  and  area  of  lands  to 
be  appropriated  at  all  points  along  the  line.  The  pro- 
cedure to  appropriate  property  is  thus  stated  in  John- 
ston V.  Del.,  Lack.  &  Western  R.  R.  Co.,  245  Pa.  338  (page 
341) :  "The  successive  steps  necessary  to  vest  title  to  the 
roadway  in  a  railroad  company  have  been  pointed  out  in 
many  of  our  decisions.  They  are :  ( a )  a  preliminary  sur- 
vey of  the  lands  for  the  purpose  of  exploration  made  by 
engineers  and  surveyors  who,  after  running  and  marking 
one  or  more  experimental  lines,  report  their  work  with 
necessary  maps  and  profiles  to  the  company;  (b)  the 
selection  and  adoption  of  a  line  or  one  of  the  lines  so  run, 
as  and  for  the  location  of  the  proposed  railroad  by  ap- 
propriate action  by  the  board  of  directors;  and  (c)  com- 
pensation made  or  secured  by  the  corporation  to  the 
owner  for  the  damages  he  has  sustained  by  reason  of  the 
appropriation  of  his  land.'^ 

The  general  railroad  Act  of  Feb.  19,  1849,  P.  L.  79, 
limits  the  right  of  way  to  a  roadbed  sixty  feet  in  width 
"except  in  the  neighborhood  of  deep  cuttings,  or  high 
embankments,  or  places  selected  for  sidings,  turnouts, 
depots,  engine  or  water  stations,"  and  in  absence  of  any  ' 
designation  of  width  at  the  time  of  entry  it  will  be  pre- 
sumed the  full  width  was  intended :  Dilts  v.  Plumville 
R.  R.  Co.,  222  Pa.  516;  Jones  v.  Erie  &  Wyoming  Val. 
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R.  R.  Co.,  144  Pa.  629.  The  Act  of  1869  contains  no 
statement  of  the  width  of  the  new  line,  but  authorizes 
the  condemnation  of  such  property  as  may  be  deemed 
necessary.  In  absence  of  express  designation  of  width, 
the  provisions  of  the  Act  of  1849  should  apply  by  analogy 
and  a  presumption  would  arise  that  sixty  feet  were  in- 
cluded. While  the  proper  time  to  designate  the  width 
is  when  the  appropriation  is  made,  failure  to  do  so  should 
not  prevent  the  exercise  of  the  right  afterwards  within 
a  reasonable  time :  Jones  v.  Erie  &  Wyoming  Val.  R.  R. 
Co.,  169  Pa.  333.  It  may  be  impracticable  to  attempt  to 
exactly  define  the  limits  of  the  land  required  from  a  pre- 
liminary survey.  This  must  necessarily  depend  some- 
what on  the  grade,  character  of  the  locality  and  the 
strata  of  earth,  and  similar  matters  which  can  be  accu- 
rately determined  only  after  a  complete  sui*vey  has  been 
made  on  the  line  adopted.  The  adoption  of  the  line  gives 
notice  to  the  owner  that  at  least  a  sixty  foot  strip  will 
probably  be  taken,  and  gives  him  an  opportunity  to  pro- 
tect his  rights. 

It  appears  all  the  managers  or  directors  of  defendant 
company  are  citizens  and  residents  of  other  states  and 
that  the  resolution  authorizing  the  change  in  the  location 
of  the  road  was  passed  in  the  City  of  New  York.  De- 
fendant is  a  Pennsylvania  corporation,  however,  and  sub- 
ject to  the  General  Railroad  Act  of  1849.  The  Act  of 
January  7,  1867,  P.  L.  1368,  provides  that  any  citizen 
of  the  United  States  shall  be  eligible  to  the  oflBice  of  di- 
rector of  a  railroad  company,  but  requires  a  majority 
of  the  board  of  directors  to  be  citizens  of  Pennsylvania. 
Plaintiff  contends  that  since  the  board  of  directors  of 
defendant  company  were  not  made  up  as  required  by 
this  act,  so  far  as  residence  is  concerned,  their  act  in 
passing  the  resolution  condemning  his  property  was  void. 
Plaintiff  is  not  in  a  position  to  raise  this  question  in  the 
present  proceeding.  Defendant  is  incorporated  and  its 
officers,  so  far  as  appears,  have  been  duly  elected  and  are 
at  least  officers  de  facto  and  so  long  as  their  right  to  hold 
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office  is  not  being  contested  their  acts  in  the  exercise  of 
the  duties  of  their  office  cannot  be  attacked  in  a  collateral 
•proceeding:  Baird  v.  Bank  of  Washington,  11  S.  &  R. 
411 ;  M'Gargell  v.  Hazleton  Coal  Co.,  4  W.  &  S.  424.  In 
such  case  the  remedy  is  by  quo  warranto  to  try  the  title 
to  office  and  the  question  cannot  be  raised  by  proceedings 
for  an  injunction:  Bedford  Springs  Co.  v.  McMeen, 
et  al.,  161  Pa.  639;  Spahr  v.  Farmers'  Bk.,  Carlisle,  94 
Pa.  429;  Pittsburgh,  Shawmut  &  Northern  R.  R.  Co.  v. 
Keating  &  Smethport  R.  R.  Co.,  233  Pa.  71.  In  Tibby 
Bros.  Glass  Co.  v.  Penna.  R.  R.  Co.;  219  Pa.  430,  it  was 
held  that  a  landowner  could  not  maintain  a  bill  to  enjoin 
condemnation  of  his  land  on  the  ground  that  the  cor- 
poration was  illegally  constituted  by  unlawful  merger 
with  another  company.  The  Act  of  June  19, 1871,  P.  L. 
1360,  does  not  help  plaintiff.  This  act  permits  an  in- 
dividual to  contest  the  right  of  a  corporation  to  do  cer- 
tain acts.  It  has  been  uniformly  held  that  under  this 
act  the  inquiry  is  limited  to  the  question  whether  or  not 
the  defendant  has  the  right  or  power  to  do  the  particular 
act  complained  of.  If  it  appears  such  power  exists,  the 
authority  of  the  court  to  interfere  is  at.  an  end.  The 
question  of  regularity  in  proceeding  under  the  charter 
can  be  raised  only  by  the  Commonwealth:  Western 
Pfenna.  R.  R.  Co.'s  App.,  104  Pa.  399 ;  Windsor  Glass  Co. 
V.  Carnegie  Co.,  204  Pa.  459 ;  Tibby  Bros.  Glass  Co.  v. 
Penna.  R.  R.  Co.,  219  Pa.  430.  Under  the  foregoing  de- 
cisions our  inquiry  is  limited  to  whether  defendant  has 
exceeded  its  rights  under  the  Act  of  1869,  and  no  ques- 
tion can  be  raised  as  to  the  right  of  its  directors  or  man- 
agers to  hold  office. 

It  is  finally  argued  by  plaintiff  that  he  is  entitled  to 
equitable  relief  for  the  reason  that  the  new  road  as  con- 
structed makes  no  provision  for  a  farm  crossing  to  the 
portion  of  land  remaining  between  the  railroad  and 
river,  thus  entirely  cutting  off  access  to  about  18  acres  of 
ground.  This  fact  would,  of  course,  furnish  a  material 
item  of  damage  in  the  condemnation  proceedings  now 
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pending;  but  whether  plaintiff  has  also  an  equitable 
remedy  to  restrain  defendant's  act  must  depend  upon  the 
Act  of  1869.  While  the  Act  of  1849  specially  provides 
for  farm  crossings  to  connect  parts  of  a  farm  separated 
from  other  parts,  no  such  provision  appears  in  the  Act 
of  1869.  The  legislature  apparently  deemed  the  right 
to  damages  suflBicient,  and,  if  the  absence  of  a  crossing 
depreciates  the  value  of  the  farm,  the  damages  to  the 
property  would  to  that  extent  be  increased.  This  fact 
would  no  doubt  have  considerable  weight  in  determin- 
ing the  question  whether  a  suitable  farm  crossing  should 
be  provided.  But  if  no  crossing  is  provided,  a  land- 
owner has  no  more  standing  to  contend  that  his  remedy 
at  law  is  therefore  inadequate  than  in  any  other  case 
where  his  property  is  taken  under  the  right  of  eminent 
domain.  In  Marlor  v.  Philadelphia,  Wilmington  & 
Balto.  R.  R.,  166  Pa.  524,  and  Dryden  v.  Pittsburgh,  Vir- 
ginia &  Charleston  Ry.  Co.,  208  Pa.  316,  it  was  held  the 
provisions  of  the  Act  of  1849,  exempting  a  dwelling  house 
from  condemnation,  would  not  be  read  into  the  Act  of 
1869.  The  same  reasoning  also  applies  to  farm  cross- 
ings, and  no  right  to  equitable  relief  exists  because  of  de- 
fendant's failure  to  provide  one. 

This  disposes  of  all  questions  covered  by  the  state- 
ments of  the  questions  involved. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


The  Citizens  Electric  Illuminating  Company  v.  The 

Lackawanna  and  Wyoming  Valley  Power 

Company,  Appellant. 

Corporations — Public  service  corporations — Electric  companies — 
Sphere  of  operation — Contracts  with  similar  companies — Act  of 
March  19, 1903,  P.  L,  Si — Equity — Injunction. 

1.  When  the  charter  of  an  electric  company  indicates  where  the 
company  may  be  located,  the  company  can  exercise  its  franchise 
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only  in  the  municipal  division  in  which  it  is  located,  or  territory 
adjacent  thereto. 
Bly  V.  White  Deer  Mt.  Water  Co.,  197  Pa.  80,  followed. 

2.  Implied  repeals  of  statutes  are  not  favored.  If  two  statutes 
can  stand  together  the  later  does  not  abrogate  the  earlier. 

3.  The  Act  of  March  19,  1903,  P.  L.  34,  authorizing  electric  com- 
panies to  enter  into  contracts  with  each  other  for  the  use  of  the 
same  poles,  wires  and  conduits  or  for  the  purchase  and  sale  of  elec- 
trical current,  or  for  the  operation  of  each  other^s  plants  upon  such 
terms  and  conditions  as  they  may  agree  upon,  does  not  authorize  an 
electric  company  to  supply  another  company  occupying  nonadjacent 
territory  with  electric  power.  The  said  act  authorizes  such  con- 
tracts only  between  companies,  both  of  which  are  authorized  to  sup- 
ply the  territory  in  question. 

4.  Where  an  electric  company  authorized  to  supply  a  certain  ter- 
ritory with  electricity  attempts  without  authority  of  law  to  supply 
electricity  in  another  territory,  an  electric  company  authorized  to 
supply  that  territory  with  electricity  has  standing  in  equity  to  main- 
tain a  bill  to  restrain  such  invasion  of  its  territory,  although' its 
franchise  is  not  an  exclusive  one. 

5.  An  electric  company  authorized  to  supply  a  certain  territory 
with  electricity  entered  into  a  contract  with  another  company,  char- 
tered to  supply  a  nonadjacent  territory  with  electricity  but  without 
plant  of  its  own,-  to  supply  such  company  with  electric  current.  A 
third  company,  having  a  nonexclusive  franchise  to  supply  the  same 
territory  with  electric  current  and  having  a  plant  located  therein, 
brought  a  bill  in  equity  to  enjoin  the  first  company  from  supplying 
the  second  company  with  electric  current.  The  lower  court  awarded 
the  relief  prayed  for.    Held,  no  error. 

Argued  April  11, 1916.  Appeal,  No.  62,  Jan.  T.j  1916, 
by  defendant,  from  decree  of  C.  P.  Luzerne  Co.,  March 
T.,  1915,  No.  6,  in  equity,  awarding  an  injunction,  in  case 
of  The  Citizens  Electric  Illuminating  Company  v.  The 
Lackawanna  and  Wyoming  Valley  Power  Company. 
Before  Potter,  Stewart,  Moschziskbb,  Frazbr  and 
Walling,  JJ.    AflBrmed. 

Bill  in  equity  for  an  injunction.    Before  Strauss,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  on  final  hearing  awarded  an  injunction  as 
prayed  for.     Defendant  appealed. 
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Errors  assigned  were  in  dismissing  exceptions  to  find- 
ings of  fact  and  law  and  the  decree  of  the  court. 

H.  B.  Oillaxid  Willidm  I.  Schaffer,  with  them  Richard 
B.  Sheridan  and  W.  B.  Linn,  for  appellant. — The  plain- 
tifT  has  no  standing  in  equity  to  maintain  the  bill: 
Myersdale  &  Salisbury  St.  By.  Co.  v.  Penna.  &  Md.  St. 
Ry.  Co.,  219  Pa.  558;  North  Penna.  R.  R.  Co.,  et  al.,  v. 
Inland  Traction  Co.,  et  al.,  205  Pa.  579 ;  Pinkerton  v. 
Penna.  Traction  Co.,  193  Pa.  229 ;  Penna.  R.  R.  Co.  v. 
Greensburg,  Jeannette  &  Pittsburgh  St.  Ry.  Co.,  176  Pa. 
559 ;  Coatesville  &  Downingtown  St  Ry.  Co.  v.  Uwchlan 
St.  Ry.  Co.,  18  Pa.  Superior  Ct.  524. 

Under  the  Act  of  March  19, 1903,  P.  L.  34,  the  defend- 
ant was  authorized  to  contract  with  the  Jenkins  Town- 
ship Electric  Light,  Heat  and  Power  Company  for  the 
supply  of  electric  current  to  that  company:  Hey  v. 
Springfield  Water  Co.,  207  Pa.  38;  Moore  v.  Chartiers 
Valley  Water  Co.,  216  Pa.  457. 

Benjamin  R.  Jones,  for  appellee. — The  defendant  is 
not  authorized  by  its  charter  to  supply  electric  current  in 
the  Township  of  Jenkins:  Annexation  to  Camp  Hill 
Boro.,  142  Pa.  511 ;  Bly  v.  White  Deer  Mountain  Water 
Co.,  197  Pa.  80;  Brown  v.  Radnor  Township  Electric 
Light  Co.,  208  Pa.  453 ;  In  re  Home  Electric  Co.,  29  W. 
N.  C.  383. 

The  defendant  was  not  authorized  by  the  Act  of  March 
19,  1903,  P.  L.  34,  to  furnish  electricity  in  the  Township 
of  Jenkins :  Young  v.  York  Haven  Electric  Transmission 
Co.,  15  Pa.  D.  R.  843 ;  Del.,  Lack.  &  Western  R.  R.  Co.  v. 
Welser,233Pa.  154. 

Under  the  Act  of  June  19,  1871,  P.  L.  1360,  plaintiff 
has  standing  in  equity  to  maintain  this  bill :  Common- 
wealth V.  Pittsburgh  &  Connellsville  R.  R.  Co.,  24  Pa. 
159;  Blanch  v.  Johnstown  Water  Co.,  247  Pa.  71; 
Myersdale  v.  Salisburg  St.  Ry.  Co.  v.  Penna.  &  Md.  St. 
Ry.  Co.,  219  Pa.  558. 
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Opinion  by  Me.  Justice  Stbwaet,  October  2, 1916 : 
The  plaintiff,  the  Citizens  Electric  Illuminating  Com- 
pany, has  been  for  years  engaged  in  developing  electricity 
and  supplying  light,  heat  and  power  to  the  public  in  the 
Township  of  Jenkins  in  the  County  of  Luzerne.  Within 
the  same  territory  exists  another  electric  company,  the 
Jenkins  Electric  Light,  Heat  and  Power  Company,  char- 
tered for  like  purpose,  but  later,  which  has  as  yet  con- 
structed no  plant  for  the  production  of  electricity,  and 
has  no  present  purpose  of  constructing  such  plant.  This 
latter  company  can  therefore  operate  only  as  it  can  pur- 
chase an  electric  current  from  some  outside  source  with 
which  to  supply  customers.  The  defendant  company, 
the  Lackawanna  and  Wyoming  Valley  Power  Company, 
in  the  exercise  of  its  charter  privileges,  is  and  has  been 
for  years  engaged  in  developing  electricity  in  the  City  of 
Scranton,  and  supplying  light,  heat  and  power  to  the 
public  in  the  City  of  Scranton,  and  to  persons,  firms  and 
corporations  residing  in  the  territory  adjacent  thereto, 
one  of  its  customers  being  the  Lackawanna  &  Wyoming 
Railroad  Company,  a  corporation  owning  and  operating 
a  line  of  railroad  between  the  City  of  Scranton  and 
Wilkes-Barre,  extending  through  Jenkins  Township,  and 
using  electricity  for  its  motive  power.  No  complaint  is 
made  that  the  latter  company  has,  so  far,  transcended  its 
charter  powers  and  privileges;  but  the  Jenkins  Town- 
ship Company,  with  a  view  to  escape  the  burden  of  pro- 
ducing its  own  electricity,  and  the  Scranton  Company, 
with  a  view  to  utilize  power  which  it  is  capable  of  pro- 
ducing beyond  its  present  demand,  were  about  to  enter 
into  a  contract  whereby  the  Scranton  Company,  for  a 
fixed  consideration,  would  furnish  to  the  Jenkins  Town- 
ship Company,  sufficient  electricity  to  enable  the  latter 
company  to  operate  in  Jenkins  Township  and  supply  the 
public  with  light,  heat  and  power.  The  bill  was  filed  by 
the  Citizens  Electric  Illuminating  Company  to  restrain 
the  Scranton  Company  from  doing  or  performing  elec- 
tric service  and  lighting  within  the  territory  of  Jenkins 
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Township  until  it  should  obtain  a  charter  to  do  the  act 
threatened.  A  preliminary  injunction  was  awarded, 
which,  after  answer  filed  and  hearing,  upon  the  evidence 
submitted  was  made  perpetual.  The  appeal  raises  two 
questions :  First,  has  the  plaintiff  company  standing  to 
maintain  its  bill?  Second,  does  the  Act  of  March  19, 
1903,  P.  L.  34,  contemplate  and  authorize  such  a  contract 
as  is  here  proposed  between  the  Lackawanna  company 
and  the  Jenkins  Township  company?  While  other  ques- 
tions are  raised  by  the  several  assignments  of  error,  we 
are  relieved  from  the  consideration  of  these  by  the  ad- 
mission on  the  part  of  appellant  that  the  two  above  speci- 
fied are  governing  in  the  present  controversy.  The  first 
can  be  answered  only  as  the  secopd  shall  have  been  de- 
termined, for  reasons  which  will  appear  later,  and  the 
second,  therefore,  calls  for  the  earlier  consideration. 

The  enacting  clause  of  the  Act  of  March  19, 1903,  reads 
as  follows :  ^'Be  it  enacted,  etc..  That  it  shall  and  may 
be  lawful  for  corporations,  for  what  purpose  soever 
formed,  and  lawfully  using  electrical  current,  within  this 
Commonwealth,  to  enter  into  contracts  with  each  other 
for  use  of  the  same  poles,  wires  and  conduits,  or  for  the 
purchase  and  sale  of  electrical  current,  or  for  the  lease 
and  operation  of  each  other's  systems,  upon  such  terms 
and  conditions  as  they  may  agree  upon :  Provided,  That 
nothing  in  this  act  contained  shall  be  construed  to  give 
any  company  any  rights  to  erect  or  maintain  poles,  wires 
or  conduits  upon  any  street  or  road  not  already  so  oc- 
cupied, unless  the  consent  of  the  local  authorities  shall 
have  been  first  obtained." 

Except  as  this  statute  confers  the  right  appellant  con- 
tends for,  namely,  the  right  to  supply  light,  heat  and 
power  by  means  of  electricity  to  the  public  beyond  the 
City  of  Scranton  and  territory  adjacent  thereto,  such 
right  does  not  exist.  We  need  waste  no  time  attempting 
to  make  good  so  plain  a  proposition.  We  do  not  under- 
stand that  it  is  contested.  The  decision  in  Bly  v.  White 
Deer  Mt.  Water  Co.,  197  Pa.  80,  is  conclusive  on  the 
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point  What  is  there  said  with  respect  to  water  com- 
panies applies  with  equal  force  to  electric  companies,  the 
only  distinction  between  the  two,  as  to  the  privileges  con- 
ferred, being,  that  while  the  former  are  restricted  to  fur- 
nishing water  to  the  town,  borough,  city  or  district  where 
they  may  be  located,  to  the  latter  is  given  a  further  privi- 
lege of  furnishing  light,  heat  and  power  to  persons,  firms 
or  corporations  residing  in  territory  adjacent  to  the 
place  where  the  company  is  located.  The  difference  is 
without  significance  here,  for  what  is  sought  to  be  re- 
strained in  the  present  proceeding  is  not  the  furnishing 
of  light,  heat  and  power  by  appellant  company  in  the 
place  where  it  is  located  by  its  charter^  the  City  of  Scran- 
t<m,  or  in  territory  adjacent  to  the  City  of  Scranton,  but 
in  the  Township  of  Jenkins,  which  is  not  only  not  ad- 
jacent to  the  City  of  Scranton,  but  is  eleven  miles  distant 
from  that  city's  limits,  four  boroughs  and  two  townships 
intervening,  as  well  the  City  of  Pittston.  The  language 
and  logic  of  the  opinion  in  the  case  cited  has  manifest 
applicability  here,  for  the  reason  that  the  rule  there  set- 
tled is,  that  when  the  charter  of  the  compaiiy  indicates 
where  the  company  may  be  located,  the  company  can  ex- 
ercise its  franchise  only  in  the  municipal  or  quasi  mu- 
nicipal division  in  which  it  is  located.  We  quote  from 
the  opinion  filed:  "The  Act  of  April  29,  1874,  P.  L.  73, 
authorized  the  formation  of  water  companies  for  the  pur- 
pose of  supplying  water  to  the  public.  But  this  was  not 
the  extent  of  the  legislative  enactment.  The  act  went 
further  and  defined  the  powers  of  such  companies  so  ex- 
plicitly that  they  need  and  should  not  be  misappre- 
hended. The  act  provides  that  water  companies  incor- 
porated under  its  provisions  shall  have  the  power  to  sup- 
ply water  in  'the  town,  borough,  city  or  district  where 
they  may  be  located.'  This  language  clearly  and  ex- 
pressly limits  the  authority  of  a  water  company  to  the 
municipal  or  quasi  municipal  division  in  which  it  is  lo- 
cated. It  can  exercise  its  corporate  functions  tn  only  a 
single  territorial  division,  and  that  division  is  where  it 
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'may  be  located.'  Such  is  the  plainly  written  command 
of  the  statute  and  it  will  permit  of  no  other  reasonable 
construction.  The  word  ^district/  used  in  the  act,  hav- 
ing no  qualifying  adjective  to  indicate  its  extent  or  mean- 
ing, is  not  to  be  construed  as  extending  the  territorial 
limits  in  which  the  corporation  may  supply  water  beyond 
those  given  it  by  the  prior  words  used  in  that  connection. 
It  may  embrace  a  township  or  a  part  of  one  of  the  po- 
litical divisions  mentioned  immediately  preceding  it,  but 
not  two  or  more  of  them." 

Nothing  further  is  needed  to  show  that  except  as  the 
Act  of  March  19,  1903,  confers  upon  the  appellant  the 
power  to  do  the  thing  here  complained  of,  it  is  without 
right  to  do  so,  and  we  may  pass  directly  to  the  considera- 
tion of  the  act  itself. 

That  both  parties  to  this  controversy  fall  within  the 
general  terms  employed  in  the  enactment  must  of  course 
be  conceded ;  each  is  a  corporation  duly  chartered,  and 
each  is  lawfully  using  electric  current  in  its  own  ap- 
pointed territory  within  this  State.  Whatever  powers 
are  conferred  by  the  act  upon*  such  corporations  may 
properly  be  exercised  by  either.  Can  it  be  said  that  in- 
cluded in  these  powers  is  the  right  in  electric  companies 
to  employ  electric  current  in  the  furnishing  of  light,  heat 
and  power  to  the  public  beyond  the  territorial  limits  to 
which  their  original  charters  restricted  them?  Or,  are 
the  additional  powers  conferred  only  upon  such  com- 
panies as  are  chartered  to  operate  within  the  same  mu- 
nicipal division  and  serve  the  same  community?  It  is 
simply  a  question  of  legislative  intent.  If  the  former 
construction  is  to  prevail,  it  necessarily  follows  that  the 
act  works  a  repeal  of  so  much  of  the  Act  of  April  29, 
1874,  and  its  supplements  under  which  all  electric  com- 
panies have  been  and  are  chartered,  as  limits  the  field  of 
their  operation,  and  that  too  without  a  suggestion  to  be 
found  in  the  act  that  such  repeal  was  intendeds  "The 
general  principles  of  law  upon  the  subject  of  the  implied 
repeal  of  statutes  are  well  settled  by  the  decision^  and 
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indeed  are  not  in  dispute.  Implied  repeals  are  not  fav- 
ored. If  two  statutes  can  stand  together,  the  posterior 
does  not  abrogate  the  prior.  This  is  indeed  but  the  ap- 
plication of  a  general  canon  of  interpretation — that  the 
whole  course  of  legislation,  like  the  whole  of  a  deed  or 
other  instrument  of  private  parties,  is  to  be  so  construed' 
that  every  part  and  every  word  shall  have  effect,  if  it 
consistently  can,  and  thus  the  will  of  the  legislature  be 
completely  carried  into  execution" :  Erie  v.  Bootz,  72  Pa. 
196.  The  rule  is  thus  stated  in  Endlich  on  Interpreta- 
tion, Etc.,  in  Section  210 :  "In  order  to  give  an  act  not 
covering  the  entire  ground  of  an  earlier  one,  nor  clearly 
intended  as  a  substitute  for  it,  the  effect  of  repealing  it, 
the  implication  of  an  intention  to  repeal  must  neces- 
sarily flow  from  the  language  used,  disclosing  a  repug- 
nancy between  its  provisions  and  those  of  the  earlier  law, 
so  positive  as  to  be  irreconcilable  by  any  fair,  strict  or 
liberal  construction  of  it,  which  would,  without  destroy- 
ing its  evident  intent  and  meaning,  find  for  it  a  reasona- 
ble field  of  operation,  preserving  at  the  same  time  the 
force  of  the  earlier  law,  and  construing  both  together,  in 
harmony  with  the  whole  course  of  legislation  upon  the 
subject."  Can  a  reasonable  field  be  found  for  the  opera- 
tion of  the  act  in  question,  preserving  at  the  same  time 
the  force  of  the  earlier  law?  That  such  a  field  may  be 
found  is  aptly  illustrated  by  the  facts  of  this  case,  as- 
suming only,  in  addition,  that  there  is  a  corporation  in 
Jenkins  Township  not  formed  for  public  purpose,  but  yet 
lawfully  producing  electricity  and  using  electric  current. 
The  Jenkins  Township  Electric  Company,  while  having 
the  charter  right  to  supply  the  public  within  its  pre- 
scribed field,  with  light,  heat  and  power,  for  some  reason 
not  disclosed,  but  presumably  because  of  lack  of  confi- 
dence in  the  adequacy  of  returns  to  warrant  the  exi)endi- 
ture  required,  has  not  put  itself  in  position  to  produce 
the  electricity  required,  which  it  could  only  do,  except 
for  this  act,  by  the  construction  of  an  electric  plant  of  its 
own.    Under  the  provisions  of  the  act  this  will  no  longer 
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be  necessary^  since  by  contract  it  may  derive  whatever 
current  it  may  need  from  the  private  corporation  ^'for 
whatever  purpose  formed,"  if  it  sees  fit  to  do  so.  So  too, 
this  plaintiff  operating  in  the  same  field,  should  it  find  it 
of  greater  advantage  to  itself  to  derive  its  power  from 
some  other  source  than  its  own  plant,  "lawfully  using 
electrical  current,"  either  in  whole  or  part,  we  sefe  noth- 
ing in  the  act  to  prevent  it  from  so  doing.  Nor  is  there 
anything  in  the  act  to  prevent  these  two  quasi  public 
corporations  chartered  for  service  in  the  same  territory, 
from  contracting  that  one  was  to  supply  the  other  with 
whatever  current  it  might  require.  Indeed,  this  is  a 
privilege  that  the  act  expressly  confers.  The  one  re- 
striction or  qualification  is  that  the  contract  must  be  be- 
tween corporations  lawfully  entitled  to  use  electric  cur- 
rent; and  by  this  is  to  be  understood,  lawfully  entitled 
to  use  electric  current  under  the  law  as  it  then  stood, 
which  restricts  the  right  of  every  company  to  the  place 
where  it  is  located.  We  do  not  say  that  electric  com- 
panies except  for  this  act  could  not  exercise  any  of  the 
powers  conferred  by  the  act.  It  is  not  necessary  to  so 
hold.  It  is  enough  to  say  that  their  right  to  exercise  any 
of  them  would  be  at  least  disputable.  The  act  puts  the 
right  to  use  them  beyond  question,  and  so  leaves  a  wide 
field  of  operation  for  the  act,  while  preserving  at  the 
same  time  the  force  of  the  law  restricting  the  operation 
of  all  electric  companies  to  the  particular  districts  for 
which  they  are  chartered.  So  much  for  the  enacting 
clause. 

If  in  searching  for  the  legislative  intent  we  are  to  be 
confined  to  a  consideration  of  the  language  contained  in 
the  enacting  clause,  as  appellant  insists,  we  are  clearly 
of  opinion  thatuQthing  can  be  derived  therefrom  indicat- 
ing other  purpose  than  to  confer  the  additional  powers 
mentioned  in  the  act  to  electric  companies  occupying  the 
same  field.  This  being  our  conclusion,  a  consideration 
of  the  title  and  preamble  of  the  act  becomes  proper,  not 
that  these  may  be  employed  to  govern  and  control  the 
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language  of  the  enacting  clause,  but,  if  between  them 
and  the  conclusion  we  have  above  stated  there  is  found 
to  be  absolute  harmony,  then  they  are  confirmatory  to  an 
extent  that  ought  to  put  an  end  to  controversy.  The  act 
is  entitled,  *'An  Act — To  prevent  the  multiplication  of 
poles,  wires  and  conduits  for  electrical  purposes  by  au- 
thorizing corporations  manufacturing  or  using  electrical 
current  for  any  purposes,  to  enter  into  contracts  with 
each  other  relating  to  the  exchange  of  current,  the  joint 
use  of  poles,  wires  and  conduits,  or  the  lease  or  operation 
of  each  other's  systems."  This  preamble  follows: 
"Whereas,  the  multiplying  of  lines  of  poles  and  conduits 
and  different  systems  of  wires  for  conducting  currents  of 
electricity  along  the  various  roads  and  streets  of  this 
Commonwealth,  is  a  source  of  annoyance  and  danger  to 
the  public,  and  of  interference  with  the  proper  exercise 
of  municipal  functions ;  therefore,  be  it  enacted,"  etc. 

In  express  terms  the  preamble  recites  an  existing  mis- 
chief— "the  multiplication  of  lines  of  poles  and  conduits 
and  different  systems  of  wires  for  conducting  electricity 
along  the  various  roads  and  streets  of  the  Common- 
wealth," which  it  denounces  as  "a  source  of  annoyance 
and  danger  to  the  public  and  an  interference  with  the 
proper  exercise  of  municipal  functions,"  and  for  which, 
in  the  enacting  clause,  a  remedy  is  provided.  The  mis-, 
chief  here  denounced  can  have  no  existence  except  where 
two  or  more  companies  using  electrical  current  have  a 
right  to  occupy  the  same  roads  and  streets.  It  is  only 
in  such  case  that  there  can  be  any  multiplication  of  lines 
of  iK)les.  We  know  of  no  rule  of  constructicm  that  per- 
mits an  act  to  be  extended  by  implication  beyond  the 
limits  of  the  mischief  which  the  act,  whether  in  title  or 
preamble,  denounces  as  a  public  menace,  and  proposes 
to  relieve  against. 

We  pass  to  the  otlier  question  raised — ^has  the  plaintiff 
in  the  bill  standing  to  ask  intervention  of  the  court? 
That  it  has  such  standing  is  denied  on  the  ground  that 
not  having  an  exclusive  right  to  supply  current  in  Jen- 
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kins  Township^  it  ib  without  right  or  franchise  that 
would  be  injured  or  invaded  by  the  proposed  act  of  the 
defendant  company  in  supplying  current  to  a  competing 
company,  and  therefore  the  case  does  not  fall  within  the 
scope  of  the  Act  of  June  19,  1871.  It  is  true  that  the 
complainant  company  has  not  an  exclusive  franchise  for 
the  Township  of  Jenkins  in  the  sense  that  the  grant  of  a 
similar  franchise  to  be  exercised  and  enjoyed  within  the 
same  territory  would  be  void,  but,  having  a  franchise  for 
the  purpose  of  constructing  and  operating  a  plant  to  be 
used  for  the  benefit  of  thfi  public  within  said  township, 
such  franchise  is,  and  ought  to  be,  exclusive  as  against 
all  others  attempting  to  exercise  such  rights  without 
legislative  authority.  And  that  is  this  case.  The  appel- 
lant, as  we  have  seen,  is  without  legal  authority  in  at- 
tempting to  invade  Jenkins  Township,  and  is  therefore, 
in  so  doing,  attempting  an  illegal  act.  ^^It  is  not  neces- 
sary to  entitle  the  owner  to  relief  in  equity,  that  the  fran- 
chise should  be  an  exclusive  franchise  in  the  sense  that 
the  grant  of  another  similar  franchise  to  be  exercised  and 
enjoyed  at  the  same  place  would  be  void.  The  theory  is 
that  the  defendant,  who  has  no  franchise,  is  acting  in 
violation  of  law  in  operating  without  authority  from  the 
sovereign  power,  and  that  the  owner  of  the  franchise 
may  complain  of  and  restrain  such  illegal  acts  when  they 
result  in  injury  to  his  franchise,  which  in  the  eye  of  the 
law,  is  property.  As  to  the  one  who  is  invading  his 
rights  without  legal  sanction,  the  franchise  is  an  exclu- 
sive franchise,  although  the  owner  of  it  might  not  be  en- 
titled to  any  protection  as  against  the  granting  of  a 
similar  franchise  to  another":  Pomeroy  on  Equitable 
Remedies,  Section  584.  No  more  is  it  necessary  that 
the  complainant  should  establish  the  loss  it  would  suffer 
by  the  unlawful  invasion,  it  not  being  a  question  of  the 
amount  of  damage,  but  simply  one  of  right. 

For  the  reasons  stated  the  assignments  of  error  are 
overruled,  and  the  decree  is  affirmed. 
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Dannals  v.  Sylvania  Township,  Appellant. 

Negligence — Municipalities — Highways — Defects — Death  —  (7tr- 
cumstantial  proof — Contributory  negligence — Proximate  cause — 
Case  for  jury. 

1.  In  actions  to  recover  damages  for  accidents  resulting  in  death, 
there  must  be  affirmative  proof  of  negligence  before  recovery  can  be 
had,  but  it  is  not  always  essential  that  there  should  be  an  eye  wit- 
ness of  the  occurrence.  The  proof  may  be  furnished  by  the  circum- 
stances themselves ;  the  test  is  whether  they  are  such  as  to  satisfy 
reasonable  and  well  balanced  minds  that  the  accident  resulted  from 
the  negligence  of  the  defendant. 

2.  In  an  action  to  recover  damages  for  the  death  of  plaintifiPs 
husband,  it  appeared  that  while  deceased  was  walking  on  a  public 
road  at  night  he  fell  down  an  embankment  and  received  injuries 
which  caused  his  death.  There  was  evidence  of  a  dangerous  gulley 
in  the  road,  extending  from  the  outer  wheel  track  under  the  guard 
rail  of  the  embankment,  and  it  appeared  that  just  before  the  acci- 
dent, deceased  was  seen  leading  a  blind  horse  along  the  road  toward 
the  place  where  the  guilty  was,  and  that  shortly  thereafter  he  was 
found  at  the  foot  of  the  embankment.  There  was  evidence  that  the 
gulley  was  of  such  size  and  character  that  the  accident  might  have 
been  caiised  by  deceased  falling  into  it  and  rolling  down  the  em- 
bankment. Defendant  offered  evidence  that  deceased  was  intoxi- 
cated, which,  however,  was  disputed.  Held,  that  the  question  of  de- 
fendant's negligence,  the  contributory  negligence  of  deceased,  and 
the  proximate  cause  of  the  accident  were  for  the  jury. 

Trials — Improper  remarks  of  counsel — Refusal  to  withdraw  juror 
— Abuse  of  discretion. 

3.  Witnesses  are  entitled  to  the  protection  of  the  court.  Where  a 
witness  has  been  grossly  abused  and  insulted  by  counsel,  it  is  not 
enough  for  the  trial  judge  to  characterize  the  remarks  as  highly 
improper  and  to  instruct  the  jury  to  disregard  them ;  the  only  ef- 
fective method  of  correcting  the  mischief  is  to  withdraw  a  juror  and 
continue  the  case. 

4.  Where  counsel  for  plaintiff  in  his  speech  to  the  jury  spoke 
abusively  of  a  witness,  calling  him  a  "drunkard'*  and  "gutter-snipe,** 
referred  to  the  fact  that  one  of  the  largest  taxpayers  of  the  defend- 
ant township  had  not  gone  on  the  stand,  and  that  the  clean,  nice  men 
of  the  township  were  not  present  at  the  trial,  it  was  an  abuse  of 
judicial  discretion  to  refuse  to  withdraw  a  juror  and  continue  the 
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case  at  the  request  of  counsel  for  defendant,  and  on  appeal  the  judg- 
ment  was  reversed  with  a  venire  facias  de  novo. 

Argued  May  16, 1916.  Appeal,  No.  108,  Jan.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Potter  Co.,  Dec.  T., 
1914,  No.  151,  on  verdict  for  plaintiff,  in  case  of  Martha 
L.  Dannals  v.  Sylvania  Township.  Before  Brown,  C.  J., 
Mestbezat,  Potter,  Moschziskbr  and  Prazbr,  J  J.  Re- 
versed. 

Trespass  to  recover  damages  for  the  death  of  plaintiff's 
husband.     Before  Hall,  P.  J,,  specially  presiding. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f 3,000  and  judgment  thereon. 
Defendant  api)ealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant,  in  refusing  to  enter  judgment  for  defendant 
n.  o.  v.,  in  refusing  to  withdraw  a  juror  and  continue  the 
case  and  instructions  to  the  jury. 

Archibald  F.  Jones,  with  him  R.  R.  Lewis,  for  appel- 
lant.— The  evidence  was  insufficient  to  connect  the  defect 
in  the  road  with  the  death  of  decedent :  Allen  v.  Willard, 
57  Pa.  374;  Bailey  v.  Brown  Township,  190  Pa.  530; 
Glancy  v.  McKees  Rocks  Boro.,  243  Pa.  216 ;  Runkle  v. 
Pittsburgh,  238  Pa.  349;  Allen  v.  Kingston  Coal  Co.,  212 
Pa.  54. 

If  the  defects  in  the  highway  caused  the  death  of  de- 
cedent, he  was,  nevertheless,  guilty  of  contributory  neg- 
ligence per  se :  Mueller  v.  Ross  Township,  152  Pa.  399 ; 
Conrad  v.  Upper  Augusta  Township.,  200  Pa.  337 ;  City 
of  Erie  v.  Magill,  101  Pa.  616. 

The  remarks  of  plaintiff's  counsel  in  his  address  to  the 
jury  concerning  certain  of  defendant's  witnesses  were 
so  improper  as  to  entitle  defendant  to  a  continuance,  and 
it  was  an  abuse  of  discretion  to  refuse  defendant's  mo- 
tion therefor:    Saxton  v.  Pittsburgh  Rys.  Co.,  219  Pa. 
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492;  Hollis  t.  United  States  Glass  Co.,  220  Pa.  49;  Mc- 
Kahan  v.  Balto.  &  Ohio  R.  R.  Co.,  223  Pa.  1 ;  Surface  v. 
Bentz,  228  Pa.  610 ;  Connelly  v.  Pittsburgh  Rys.  Co.,  230 
Pa.  366;  Cook  v.  Erie  Electric  Motor  Co.,  225  Pa.  91. 

W.  K,  Swetland,  with  him  F,  A.  Stehbins,  for  appellee. 
— The  evidence  establishes  that  the  negligence  of  the 
township  was  the  cause  of  decedent's  death. 

The  question  of  the  contributory  negligence  of  the  de- 
ceased was  for  the  jury :  Iseminger  v.  New  Haven  Water 
&  Power  Co.,  206  Pa.  591 ;  Clark  v.  Philadelphia  ( No.  1 ) , 
46  Pa,  Superior  Ct.  253 ;  Milliren  v.  Sandy  Township,  29 
Pa.  Superior  Ct.  580;  Steck  v.  City  of  Allegheny,  213 
Pa.  573;  Hedricks  v.  Schuylkill  Township,  1«  Pa.  Su- 
perior Ct.  508;  Prey  v.  Penna.  R.  R.  Co.,  244  Pa.  443; 
Sturtz  V.  Del.,  Lack.  &  Western  R.  R.  Co.,  225  Pa.  249; 
Howett,  et  al.,  v.  Philadelphia,  Wilm.  &  Balto.  R.  R.,  166 
Pa.  607;  Councilman  v.  Galeton  Borough,  49  Pa.  Su- 
perior Ct.  138;  Sprowls  v.  Morris  Township,  179  Pa. 
219;  Giovanelli  v.  Erie  R.  R.  Co.,  228  Pa.  33;  Merri- 
man  v.  Phillipsburg  Borough,  158  Pa.  78. 

The  alleged  improper  remarks  of  counsel  were  not 
properly  brought  upon  the  record:  Commonwealth  v. 
Shields  CNo.  1),  50  Pa.  Superior  Ct.  1. 

The  trial  judge  corrected  any  prejudicial  influence 
which  the  remarks  of  counsel  might  have  had  upon  the 
jury:  Holden  v.  Penna.  R.  R.  Co.,  169  Pa.  1;  Saxton  v. 
Pittsburgh  Rys.  Co.,  219  Pa.  492;  Hollis  v.  U.  S.  Glass 
Co.,  220  Pa.  449;  McKahan  v.  Balto.  &  Ohio  R.  R.  Co., 

223  Pa.  1 ;  United  States  Circle  Swing  Co.  v.  Reynolds, 

224  Pa.  577 ;  Moore  v.  Neubert,  21  Pa.  Superior  Ct  144. 
The  remarks  of  counsel  did  no  injury  to  the  defendant : 

Commonwealth  v.  Greason,  204  Pa.  64 ;  Commonwealth 
V.  Striepeke,  32  Pa.  Superior  Ct.  82;  Miller  v.  Philadel- 
phia Rapid  Transit  Co.,  231  Pa.  627;  Lopresti  v.  Sulkin, 
49  Pa.  Superior  Ct.  417. 
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Opinion  by  Mb.  Justice  Pottbb,  October  2, 1916: 

In  this  action  of  trespass,  the  plaintiff  sought  to  re- 
cover damages  from  the  Township  of  Sylvania,  Potter 
County,  for  the  death  of  her  husband,  Charles  R.  Dan- 
nals,  which  she  alleged  was  due  to  the  negligence  of  the 
supervisors  of  the  township. 

It  appears  that  on  April  11,  1914,  about  eight  o^clock 
in  the  evening,  while  walking  on  a  public  road  in  the  de- 
fendant township,  near  the  village  of  Costello,  Charles 
B.  Dannals  fell  down  an  embankment  at  the  side  of  the 
road,  upon  railroad  tracks  which  were  below,  and  re- 
ceived injuries  which  caused  his  death.  Plaintiff  alleged 
that  there  was  a  gully  or  washout  in  the  road,  extending 
from  the  outer  wheel  track  under  the  guard  rail  to  the 
embankment,  which  was  dangerous  to  travelers  on  the 
highway;  that  it  remained  in  that  condition  for  sev- 
eral months  prior  to  the  accident,  and  that  Dannals'  fall 
had  been  caused  by  his  stepping  into  this  gully  in  the 
darkness.  The  maintenance  of  this  dangerous  condition 
of ,  the  road,  and  the  failure  to  repair  the  road,  was  the 
negligence  charged.  On  the  part  of  defendant,  the  dan- 
gerous condition  of  the  road  was  denied,  and  it  was  fur- 
ther contended  that  Dannals  was  intoxicated  at  the  time, 
and  that  the  accident  was  due  to  his  own  negligence  re- 
sulting from  his  intoxication.  The  questions  of  defend- 
ant's negligence  and  the  contributory  negligence  of  the 
plaintiff's  husband,  were  submitted  to  the  jury.  The 
verdict  was  for  plaintiff,  and  defendant  has  appealed. 

The  first  assignment  of  error  is  to  the  refusal  of  the 
court  below  to  enter  judgment  in  favor  of  defendant,  non 
obstante  veredicto.  Counsel  for  appellant  argue  that 
there  was  no  direct  proof  that  decedent's  fall  was  caused 
by  the  hole  in  the  road,  and  that  no  facts  were  shown 
from  which  such  an  inference  could  fairly  be  drawn. 
They  also  urge  that  the  presumption  that  decedent  was 
sober,  was  rebutted,  and  that  the  evidence  showed  that 
decedent  must  have  been  negligent  or  intoxicated,  or  he 
would  not  have  fallen. 
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It  is  true  that  no  one  saw  the  fall.  But  it  is  undis- 
puted, that,  just  before  the  accident,  Mr.  Dannals  was 
leading  a  blind  horse  along  the  road.  He  was  accom- 
panied by  Mr.  Glover,  who  carried  a  lighted  lantern,  as 
the  night  was  dark.  Mr.  Dannals  had  some  trouble  with 
the  horse,  and  Mr.  Glover  volunteered  to  lead  it.  Short- 
ly afterwards  he  looked  around,  and  Mr.  Dannals  had 
disappeared.  He  could  not  have  gotten  out  of  sight,  Mr. 
Glover  said,  unless  he  had  fallen  over  the  edge  of  the 
road,  and,  upon  going  down  to  the  railroad  track  to  make 
search,  he  found  Mr.  Dannals  unconscious,  and  so  badly 
injured  by  the  fall  that  he  died  the  same  night.  There 
was  evidence  tending  to  show  that  a  hole  or  washout  had 
been  permitted  to  exist  at  that  spot,  at  the  side  of  the 
road,  for  some  months  prior  to  the  accident,  and  that  it 
extended  from  a  point  near  the  wagon  track  to  the  top  of 
the  embankment,  and  under  the  guard  rail  was  about 
three  ieet  wide,  and  from  five  to  seven  feet  deep,  measur- 
ing from  the  guard  rail,  and  that  the  hole  was  large 
enough  for  a  man  to  fall  into.  If  he  did  so,  he  might  go 
under  the  guard  rail  and  down  the  embankment.  We 
think  the  testimony  was  suflScient  to  take  the  case  to  the 
jury  on  the  question  of  defendant's  negligence  in  per- 
mitting a  dangerous  hole  to  remain  in  the  highway. 

As  to  whether  there  was  sufficient  proof  that  the 
death  of  plaintiff's  husband  resulted  from  the  negli- 
gence of  defendant,  the  case  at  bar  falls  within  the  prin- 
ciples stated  in  Ferry  v.  Philadelphia  Rapid  Transit  Co., 
232  Pa.  403,  where  it  was  said  (p.  405) :  "In  actions  of 
this  character,  there  must  of  course  be  affirmative  proof 
of  negligence,  before  recovery  can  be  had.  But  it  is  not 
always  essential  that  there  should  be  an  eye-witness  of 
the  occurrence.  The  proof  may  be  furnished  by  the  cir- 
cumstances themselves.  The  test  is' whether  they  are 
such  as  to  satisfy  reasonable  and  well  balanced  minds 
that  the  accident  resulted  from  the  negligence  of  the  de- 
fendant. The  discussion  of  this  principle  by  Judge  Ag- 
iraw,  in  Allen  v.  Willard,  57  Pa.  374,  is  instructive.    The 
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doctrine  there  laid  down  was  cited  with  approval  and 
applied  by  our  Brother  Stewart  in  the  late  case  of 
Tucker  v.  Pittsburgh,  Cin.,  Chicago  &  St.  Louis  Ry.  Co., 
227  Pa.  66,  where  he  said  with  reference  to  the  facts  then 
before  him,  *No  one  witnessed  the  occurrence,  and,  there- 
fore, no  one  can  testify  how  it  did  actually  happen.  The 
case  is  not  very  peculiar  in  this  respect.  Accidents  in 
which  life  is  lost  not  infrequently  occur  unwitnessed. 
Such  fact  in  itself  does  not  operate  to  protect  one  whose 
negligence  can  be  shown  from  the  general  situation  and 
circumstances  to  have  been  the  operative  cause.  When 
these  are  such  as  to  satisfy  reasonable  and  well  balanced 
minds  that  the  accident  resulted  from  the  negligence  of 
the  party  charged,  liability  attaches.'  Other  late  cases 
in  which,  while  there  were  no  eye-witnesses  of  the  acci- 
dent, it  was  held  that  the  circumstances  were  such  as  to 
require  the  submission  of  the  question  of  negligence  to 
the  jury,  are  Henderson  v.  Continental  Refining  Co.,  219 
Pa.  384,  and  Milium  v.  Lehigh  &  Wilkes-Barre  Coal  Co., 
225  Pa.  214.  See  also  the  opinion  in  McManamon  v. 
Hanover  Township,  232  Pa.  439."  In  the  last  cafte,  it 
appeared  that  the  dead  body  of  plaintiff's  husband  was 
found  in  a  cut  in  a  public  highway  of  the  defendant  town- 
ship, at  the  foot  of  an  embankment  over  which  ran  a  path 
in  the  direction  of  his  home  and  on  which  he  had  been 
seen  a  short  time  before,  apparently  returning  home. 
The  condition  of  the  body  indicated  that  he  had  broken 
his  neck  by  falling  over  the  embankme^nt.  Mr.  Justice 
MosCHZiSKER  said  (p.  443)  :  "No  one  saw  the  decedent 
fall,  and  how  the  accident  happened  can  be  determined 
only  by  inferences  to  be  drawn  from  the  known  facts. 
As  before  stated,  the  jury  might  have  found  the  facts  as 
we  have  outlined  them,  and  hence  it  could  not  be  said  as 
a  matter  of  law  that  the  defendant  township  was  not 
guilty  of  negligence  in  failing  to  guard  this  vertical  cut 
on  a  populated  main  street." 

The  comment  of  the  court  in  that  case  as  to  the  possi- 
ble contributory  negligence  of  the  decedent  is  equally 
Vol.  ccLV^ll 
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applicable  here.  It  was  there  said:  "The  remaining 
question  is^  Under  the  circumstances  could  it  be  ruled  as 
a  matter  of  law  that  the  decedent  was  guilty  of  contribu- 
tory negligence  in  using  this  unguarded  path  along  the 
edge  of  the  cut?  The  path  was  the  usual  way  for  the 
people  of  the  community  to  reach  the  houses  on  the  em^ 
bankmenty  and  the  mere  fact  that  there  was  another  way, 
or  that  the  way  chosen  had  points  of  danger  which  must 
have  been  known  to  the  decedent,  would  not  be  enough 
necessarily  to  convict  him  of  contributory  negligence." 

Ck)unsel  for  appellant  have  cited  in  support  of  their 
position,  the  decision  in  Glancy  v.  McKees  Bocks  Boro., 
243  Pa.  216,  where  the  facts  are  quite  similar  to  those  in 
McManamon  v.  Hanover  Township,  supra,  but  the  plain- 
tiflPs  evidence  showed  that,  at  the  time  the  plain  tiflPs  hus- 
band was  last  seen  shortly  before  his  death,  "he  was 
badly  intoxicated  and  had  been  for  some  houina,  although 
he  was  able  to  walk."  This  fact,  it  was  held,  was  suffi- 
cient to  prevent  the  jury  from  finding  that  the  negligence 
of  defendant  was  the  proximate  cause  of  his  fall,  and, 
therefore,  judgment  i^ras  enteued  for  defendant.  In  the 
case  at  b^r  the  question  whether  Mr.  Dannals  was  in- 
toxicated at  the  time  of  the  accident  was  in  dispute,  and 
it  was  submitted  to  the  jury  in  a  charge  no  part  of  which 
is  assigned  as  error. 

The  second  assignment  of  error  is  to  the  action  of  the 
trial  judge  in  overruling  a  motion,  made  by  defendant's 
counsel,  to  withdraw  a  juror  and  continue  the  case,  on 
account  of  alleged  improper  remarks  made  by  plaintiflPs 
counsel  in  his  final  address  to  the  jury. 

1.  Counsel  said,  referring  to  one  of  defendant's  wi^ 
nesses,  "The  slums  of  the  community  were  dug  over  to 
dig  out  that  drunkard  that  has  slept  in  the  jails  more 
nights  than  you  or  I  can  tell  it.  Don't  you  think  I  don't 
know  that  drunkard  and  gutter-snipe  that  has  been  a  dis- 
grace to  our  community  since  he  come  there." 

2.  Another  remark  which  he  made,  was  this:  "Andrew 
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Burleson  is  one  of  the  largest  taxpayers  in  this  township. 
Has  he  said  a  word,  has  he  gone  on  the  stand?'' 

3.  Another  statement  to  which  exception  was  taken 
was  this :  "Let  me  tell  you  that  the  representative  people 
of  Sylvania  Township  are  not  here.  The  sui)ervisors 
are  here  by  reason  of  our  requesting  them  to  be  here  at 
the  end  of  a  summons.  With  a  very  few  exceptions  the 
clean  nice  men  of  Sylvania  Township  are  as  far  away  as 
the  north  line  is  from  th6  south  line.  The  people  of 
Sylvania  Township  made  a  mistake  in  electing  their  of- 
ficers, and  very  likely  they  will  take  care  of  that  here- 
after." 

It  is  not  disputed  that  all  of  the  above  language  was 
used  by  plaintiffs  counsel,  though  it  is  argued  that  it  has 
not  been  properly  brought  on  the  record.  There  was  no 
evidence  in  the  case  to  warrant  any  of  the  statements 
made. 

Counsel  for  appellee  object  to  the  manner  in  which 
the  remarks  of  counsel  in  the  present  case  were  placed 
on  the  record  for  review,  and  cites  Com.  v.  Shields,  50 
Pa.  Superior  Ct.  1,  as  stating  that  the  recognized  method 
of  putting  such  remarks  on  the  record  "is  to  call  the 
court's  attention  to  them  at  the  time,  request  that  they 
be  placed  on  the  notes  of  trial  and  except  to  the  court's 
ruling  upon  the  motion  to  withdraw  a  juror  and  continue 
the  case,  or  other  similar  motions."  That  was  precisely 
what  was  done  in  the  present  case.  Counsel  for  defend- 
ant moved  the  court  to  place  the  remarks,  as  taken  down 
by  the  official  court  stenographer,  on  record,  with  de- 
fendant's exception  thereto,  and  that  the  court  withdraw 
a  juror,  and  continue  the  case  at  plaintiflPs  costs.  The 
remarks  were  placed  on  the  record  and  certified  to,  by  the 
official  stenographer  and  the  trial  judge.  Subsequently 
in  his  charge,  the  judge  called  the  attention  of  the  jury 
to  the  remarks  and  commented  upon  them.  Appellee  ex- 
pressly concedes  that  the  remarks  as  printed,  were  made 
by  counsel  while  addressing  the  jury.  Counsel  for  ap- 
pellee state  that  an  apology  for  any  misstatement  was 
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made,  but  counsel  for  appellant  assert  that  the  remarks 
were  not  withdrawn,  and  no  apology  was  made.  The 
record  shows  neither  apology  nor  withdrawal. 

In  his  charge  the  trial  judge  directed  the  attention  of 
the  jury  to  the  motion  to  withdraw  a  juror  and  continue 
the  case.  He  said  to  them  that,  in  so  far  as  the  attack  on 
the  witness  was  concerned  there  was  no  evidence  on  the 
point,  that  the  remark  was  highly  improper,  and  that  the 
jury  must  disregard  it  entirely.  Also  that  in  passing  on 
the  testimony  of  the  witness  referred  to,  and  of  all  the 
witnesses,  they  must  be  guided  by  what  they  had  them- 
selves seen  of  them  and  not  by  any  remarks  of  counsel. 
As  to  the  statement  in  regard  to  Burleson,  the  judge  said 
that  it  made  no  difference  whether  a  man  is  a  taxpayer 
or  not,  his  testimony  must  be  construed  by  the  same 
rules  to  which  he  had  already  referred.  The  judge  said 
he  did  not  consider  the  other  objections  material,  and 
concluded :  **We  do  not  imagine  that  anything  counsel 
has  said  in  this  regard  will  have  any  influence  on  the 
minds  of  this  jury ;  we  certainly  hope  it  will  not."  He 
then  overruled  the  motion,  and  granted  an  exception  to 
defendant. 

In  Lopresti  v.  Sulkin,  49  Pa.  Superior  Ct.  417,  Judge 
RiCB  said:  "The  general  rule  is  that  a  motion  to  with- 
draw a  juror  and  continue  the  case,  upon  the  ground  of 
objectionable  remarks  made  by  counsel  in  addressing  the 
jury,  is  addressed  to  the  sound  judicial  discretion  of  the 
trial  court,  and  its  refusal  of  the  motion  is  reviewable 

only  for  abuse  of  discretion But  there  are  certain 

kinds  of  objectionable  remarks  which  have  been  held  to 
be  so  prejudicial  in  their  nature  as  to  be  beyond  correc- 
tion by  any  admonition  the  court  may  give  the  jury  to 
disregard  them."  The  remarks  of  which  complaint  is 
here  made  are  within  the  latter  class.  The  abuse  of  the 
witness  by  counsel  was  outrageous,  and  the  insulting 
language  used  was  without  palliation  or  excuse.  The 
comments  of  counsel,  as  Mr.  Justice  Green  said  in 
Holden  v,  Penna.  B.  B.,  169  Pa.  1,  "were  of  the  most  of- 
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fensive  and  reprehensible  character^  not  sustained  by 
any  evidence  in  the  cause^  and  justly  deserving  the  severe 
censure  of  the  court.*'  Witnesses  are  entitled  to  the  pro- 
tection of  the  court.  It  was  not  enough  for  the  trial 
judge  to  characterize  the  remarks  as  highly  improper, 
and  to  instruct  the  jury  to  disregard  them.  The  only 
effective  method  of  correcting  the  mischief,  was  to  with- 
draw a  juror  and  continue  the  case.  The  reflection  upon 
defendant  by  counsel,  in  his  statement  that  the  represen- 
tative, and  clean,  nice  people  of  the  township,  with  a  very 
few  exceptions,  were  not  in  court  defending  the  suit,  was 
also  unjustified.  These  remarks  were  not  supported  by 
anything  in  the  testimony  and  were  manifestly  intended 
to  prejudice  the  jury  against  the  defense  which  was  made 
on  behalf  of  the  township. 

The  second  assignment  of  error  is  sustained,  and  the 
judgment  is  reversed,  with  a  venire  facias  de  novo. 


Smith  V.  The  Harwood  Electric  Company, 
Appellant, 

Negligence — Electric  companies — Broken  wires — Contact  with 
iron  plate  in  sidewalk — Pedestrian — Death  —  Presumption  —  Con- 
tributory negligence — Case  for  jury. 

1.  Where  the  death  of  a  pedestrian  is  occasioned  by  stepping  upon 
an  iron  plate  in  a  sidewalk  which  is  charged  with  electricity  by 
reason  of  a  broken  electric  wire  having  fallen  across  it,  the  question 
whether  deceased  was  negligent  in  stepping  upon  the  plate  depends 
upon  whether  the  danger  was  apparent  to  him,  and  such  question  is 
for  the  jury. 

2.  A  person  is  required  to  exercise  only  such  care  as  is  usual 
under  similar  circumstances  among  careful  f^nd  prudent  men  of 
the  class  to  which  he  belongs. 

Submitted  April  10,  1916.  Appeal,  No.  428,  Jan.  T., 
1915,  by  defendant,  from  judgment  of  C.  P.  Luzerne  Co., 
Dec.  T.,  1912,  No.  759,  on  verdict  for  plaintiff,  in  case  of 
Bertha  Smith  v.  The  Harwood  Electric  Company.     Be- 
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fore  Potter,  Stewart,  Mosghziskbr,  Frazbr  and  Wal- 
ling, JJ.   Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plaintiff's 
husband.    Before  Strauss,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |4,250  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant,  in  refusing  to  enter  judgment  for  defendant 
n.  o.  V.  and  in  permitting  plaintiff  to  amend  her  state- 
ment of  claim. 

John  T,  Lenahan,  John  R.  Sharpless  and  Evan  C. 
Jones,  for  appellant. — The  deceased  was  guilty  of  con- 
tributory negligence  in  stepping  upon  the  plate,  as  the 
danger  was  oi)en  and  apparent:  Cook  v.  Wilmington 
City  Electric  Co.,  32  Atlantic  Repr,  643;  Lerner  v.  Phil- 
adelphia, 221  Pa.  294;  Robb,  et  al.,  v.  Connellsville 
Boro.,  137  Pa.  42. 

Frank  A.  McChiigan,  JamBS  P.  Costello  and  John  J. 
O^Donnell,  for  appellee. — ^Whether  deceased  was  guilty 
of  contributory  negligence  was  for  the  jury :  Fitzgerald 
V,  Edison  Electric  Illuminating  Company,  200  Pa.  540 ; 
McCracken  v.  Consolidated  Traction  Co.  (No.  1),  201 
Pa.  378. 

Opinion  by  Mr.  Justice  Stewart,  October  2, 1916 : 
About  noon  of  a  Sunday  morning  in  July,  1912,  a  wire 
highly  charged  with  electric  current  fell  from  a  pole  be- 
longing to  the  defendant  company's  system  in  the  City 
of  Hazleton,  occupying  a  place  at  th6  corner  of  two  inter- 
secting streets,  because  of  a  defective  crossarm  on  which 
it  depended  for  support. ,  The  wire  was  broken  in  two 
by  the  fall,  one  end  of  it  falling  across  a  cast  iron  plate 
over  an  intake  of  a  sewer,  the  other  about  a  foot  beyond 
the  plate,  the  plate  being  about  five  feet  long  by  three 
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wide,  forming  a  part  of  the  sidewalk.  This  was  the  situ- 
ation as  plaintiff's  husband  suddenly  and  unexpectedly 
encountered  it,  within  a  very  few  minutes  after  the  wire 
fell.  He  was  seen  to  approach  the  place  in  traveling 
upon  the  sidewalk  by  a  bystander  who  lived  but  one 
hundred  and  twenty-five  feet  from  the  comer  of  the 
street,  and  who  had  been  attracted  to  the  front  of  his 
house  by  the  noise  of  the  falling  wire.  This  bystander 
was  the  only  witness  who  saw  the  immediate  occurrence. 
In  a  very  short  time,  says  this  witness,  Mr.  Smith  came 
along  down  Locust  street,  I  hailed  him  when  he  was 
within  threfe  feet  of  the  plate  and  told  him  to  keep  away 
from  the  wire ;  he  saw  me  and  stopped  within  a  foot  or 
eighteen  inches  of  the  wire  which  was  resting  on  the  iron 
^plate ;  he  was  immediately  transfixed  and  fell  in  a  sec- 
ond or  two  into  the  gutter  at  the  side,  whence  he  was 
soon  removed,  a  dead  body,  showing  unmistakable  signs 
of  electrocution.  The  wire  broke  in  two  by  the  force  of 
its  fall  from  its  support;  and  it  fell  because  the  cross- 
arm  that  held  it  was  defective.  The  negligence  charged 
to  the  defendant  was  allowing  the  wire  to  remain  in 
place  with  inadequate  support.  The  verdict  of  the  jury 
establishes  the  negligence  of  the  defendant,  and  we  need 
only  say  with  regard  to  this  branch  of  the  case  that  the 
evidence  was  quite  sufficient  to  warrant  that  inference.  ' 
The  only  question  that  calls  for  consideration  is  whether, 
as  a  matter  of  law,  the  conduct  of  the  husband  in  placing 
his  foot  upon  the  iron  plate  was  negligence  contributing 
to  the  result.  It  is,  we  think,  quite  manifest  that  his 
placing  his  foot  upon  the  plate  was  the  immediate  cause 
of  his  death.  He  did  not  come  in  contact  with  the  wire 
that  carried  the  current  at  any  time,  but  he  did  come  in 
contact  with  the  iron  plate  on  which  one  end  of  the 
broken  wire  rested.  The  circumstances  attending  his 
placing  his  foot  on  the  plate,  his  instantaneous  cry  and 
fall  point  unmistakably  to  the  conclusion  that  the  plate 
conducted  the  fatal  current  from  the  wire  and  that  he 
then  fell  its  victim.  The  trial  judge  submitted  to  the 
jury  both  the  question  of  the  negligence  of  the  defendant 
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and  the  contributor^  negligence  of  the  plaintiflPs  hus- 
band,  and  the  finding  was  for  the  plaintiff  on  both  issues. 
The  motion  for  judgment  non  obstante  was  refused  and 
we  have  this  appeal.  We  have  already  said  as  to  the  first 
issue  that  the  evidence  was  sufficient  to  warrant  the  con- 
clusion reached  by  the  jury,  and  we  may  dismiss  that 
from  further  consideration.  With  respect  to  the  other 
question,  that  of  contributory  negligence,  little  more 
need  be  said.  Evidently  the  purpose  of  the  man  in  plac- 
ing his  foot  on  the  plate  was  to  cross  beyond  and  pursue 
his  way.  In  so  doing  he  would  not  necessarily  have  come 
in  contact  with  the  wire,  and  the  crossing  would  have 
been  safely  accomplished  but  for  the  fact  that  the  iron 
plate  had  become  charged  equally  with  the  wire.  Did 
he  know  this  fact?  Or,  as  a  reasonably  prudent  man, 
should  he  have  known  it?  There  is  nothing  in  the  evi- 
dence pointing  to  actual  knowledge  on  his  part,  and  the 
presumption  is  to  the  contrary,  since  men  are  presumed 
to  be  governed  by  the  natural  instinct  which  leads  them 
to  avoid  danger  rather  than  court  it.  Even  without 
actual  knowledge  he  assumed  the  risk  of  all  the  dangers 
of  the  situation  that  were  apparent  to  his  observation ; 
these  he  assumed  but  nothing  beyond.  The  question  is, 
what  danger  was  apparent  to  him?  If  the  fact  that  the 
plate  was  electrically  charged  was  apparent  to  him,  it 
was  his  duty  to  avoid  it.  Against  the  wire  he  had  been 
warned,  but  not  so  with  respect  to  the  plate.  The  answer 
in  the  very  nature  of  things  must  depend  upon  what  he 
saw  and  his  intelligence  to  understand  and  appreciate. 
He  is  entitled  to  be  judged  in  view  of  the  knowledge 
generally  possessed  by  the  community.  Here  a  question 
is  at  once  presented  which  a  jury  alone  could  determine. 
The  mere  fact  that  the  wire  was  emitting  sparks  as  he 
approached  the  place,  if  observable,  might  be  quite  suf- 
ficient warning  to  some  men  that  the  iron  plate  under- 
neath was  electrically  charged,  while  to  others  of  less  in- 
telligence and  experience  with  electricity,  it  would  mean 
nothing  more  than  that  the  wire  itself  was  charged.  Be- 
cause there  are  classes  in  society  with  widely  different 
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degrees  of  intelligence,  the  individual  is  required  to  ex- 
ercise only  such  care  as  is  usual  under  similar  circum- 
stances among  careful  and  prudent  men  of  the  class  to 
which  he  belongs.  We  are  permitted  to  know  nothing  of 
the  plaintiffs  husband  beyond  the  fact  that  he  was  a 
reputable  man  of  mature  years  and  by  trade  a  moulder. 
Under  the  ascertained  facts  of  the  case,  it  cannot  be  said 
that  reasonable  men,  acting  as  the  triers  of  fact  would 
find,  without  reasonable  probability  of  differing  in  their 
views,  that  the  plaintifiPs  husband  either  knew  and  ap- 
preciated the  danger,  or  that  ordinary  prudent  men, 
under  the  same  circumstances,  would  readily  acquire 
such  knowledge  and  appreciation.  It  follows  that  it 
would  have  been  error  in  the  court  to  have  withheld  the 
case  from  the  jury.    The  judgment  is  affirmed. 


Bair's  Estate. 


Wills — Construction— Vested  and  contingent  remainders — Rule 
of  construction — Act  of  April  1, 1909,  P,  L,  87 — Husband's  election 
to  take  against  will, 

1.  The  law  favors  vested  rather  than  contingent  estates  and  unless 
it  clearly  appears  from  the  context  or  the  circumstances  of  the  case 
that  a  contingent  interest  was  intended,  the  remainder  will  be  re- 
garded as  vesting  at  the  death  of  the  testator  and  not  at  the  ex- 
piration of  the  life  tenancy. 

2.  Where  time  is  not  annexed  to  the  gift  but  to  the  payment  of 
it  the  estate  is  vested. 

3.  Whenever  there  is  a  particular  estate,  the  determination  of 
which  does  not  depend  on  any  uncertain  event,  and  a  remainder 
is  thereon  absolutely  limited  to  a  person  in  esse  and  ascertained,  al- 
though the  nature  and  duration  of  the  estate  limited  in  remainder 
may  be  such  that  it  may  not  endure  beyond  the  particular  estate, 
and  may  therefore  never  take  effect  or  vest  in  possession,  it  is  not  a 
contingent  but  a  vested  remainder. 

4.  The  Act  of  April  1,  1909,  P.  L.  87,  is  an  amendment  to  the 
intestate  laws  and  in  the  absence  of  issue  entitles  the  widow  to 
$5,000  out  of  her  husband's  real  or  personal  estate  or  both,  in  pref- 
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erence  to  collateral  heirs;   and  the  surviving  husband  has  a  like 
right  in  his  ydfe's  estate. 

6.  The  fact  that  a  husband  has  receiv^  a  portion  of  the  $5,000 
from  the  personal  estate  does  not  preclude  him  from  afterwards 
asserting  his  claim  to  the  balance  thereof  against  the  real  estate. 

6.  Testator  devised  his  entire  estate  lib  his  wife  for  life,  or  so 
long  as  she  should  remain  his  widow,  with  a  provision  that  if  she 
should  remarry  she  should  then  have  only  such  interest  in  his  estate 
as  the  intestate  laws  provided  and  the  remainder  should  go  to  his 
children;  and  on  her  death  the  remainder  should  go  to  testator's 
children,  naming  them,  or  **the  survivor  of  them,  or  to  the  legal  rep- 
resentatives of*  such  as  are  dead,  if  any  of  them  should  die  before 
my  wife's  second  marriage  or  death,  share  and  share  alike."  The 
wife  survived  her  husband  and  died  without  having  remarried.  One 
of  the  children  of  the  testator  died  testate  and  without  issue  be- 
fore her  mother,  having  devised  whatever  interest  she  acquired  in 
the  real  estate  of  her  father  under  his  will.  The  surviving  hus- 
band of  such  daughter  elected  to  take  against  his  wife's  will  and 
haying  received  from  her  personal  estate  a  sum  less  than  five  thou- 
sand dollars  filed  a  petition  to  have  appraised^  and  set  apart  to  him 
the  balance  of  said  amount  out  of  such  real  estate.  Held,  (1) 
The  interest  acquired  by  such  daughter  under  her  father's  will  was 
vestec^and  not  contingent;  (2)  The  petitioner  has  not  forfeited  his 
rights  by  laches;  and  (3)  The  prayer  of  the  petition  should  have 
been  granted. 

7.  The  word  "or"  in  the  above  will  should  be  read  "and";  and 
the  term  'legal  representatives,"  when  used  in  a  devise  of  realty,  is 
equivalent  to  *lieir8." 

Argued  Oct.  11,  1915.  Reargued  April  17, 1916.  Ap- 
peal, No.  20,  October  Term,  1915,  by  D.  Scott  Bair,  from^ 
decree  of  O.  C.  Allegheny  County,  June  T.,  1914,  No.  306, 
dismissing  petition  to  set  apart  to  surviving  husband 
real  estate  from  wife's  property  in  Estate  of  Charlotte 
Bair,  deceased.  Before  Brown,  C.  J.,  Mbstrbzat,  Pot- 
ter, Stewart,  Mosghzisker,  Frazer  and  Walling,  JJ. 
Reversed. 

Petition  under  Act  of  April  1,  1909,  P.  L.  87,  by  hus- 
band of  decedent  for  the  appointment  of  appraisers  to  set 
apart  to  the  petitioner  out  of  wife's  property,  real  estate 
to  the  value  of  |5,000,  less  a  sum  received  by  petitioner 
from  her  personal  estate.    Before  Trimblb,  J. 
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The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  dismissed  the  petition.  Petitioner  ap- 
pealed. 

Error  assigned,  among  others^  was  in  dismissing  the 
petition. 

Robert  T.  Reineman,  with  him  Charles  W.  Jones,  for 
appellant. — ^A  remainder  will  be  held  to  be  vested  unless 
the  contrary  intention  clearly  appears:  Manderson  v. 
Lukens,  23  Pa.  31;  Chew's  App.,  37  Pa.  23;  Thomman's 
Est.,  161  Pa.  444. 

The  uncertainty  of  ever  taking  efifect  in  possession  does 
not  render  a  remainder  contingent :  Safe  Deposit  &  Trust 
Co.  of  Pittsburgh  v.  Wood  (No.  1),  201  Pa.  420;  Wil- 
liamson V.  Field's  Executors  &  Devisees,  2  Sandf.  Ch. 
Eep.  533. 

Frederic  W.  Miller,  for  Peter  Kirchner,  Ludwig  or 
Lewis  Kircher,  and  Commonwealth  Trust  Company, 
guardian  of  Grace,  Jennie  and  Ruth  Kircher,  minors, 
appellees,  and  Charles  Schlegel,  for  Elizabeth  Kast,  ap- 
pellee.— The  remainder  is  contingent :  Rudy's  Est.,  185 
Pa.  359;  Raleigh's  Est.,  206  Pa.  451;  Lesieur's  Est.,  205 
Pa.  119;  Stembergh's  Est.,  250  Pa.  167;  Frasier  v. 
Scranton  Gas  &  Water  Co.,  249  Pa.  570 ;  Schnebly's  Est., 
249  Pa.  211 ;  Rosengarten  v.  Ashton,  228  Pa.  389. 

A  husband  has  no  right  to  take  a  contingent  remainder 
of  his  deceased  wife's  against  her  will :  Chew  v.  Commis- 
sioners of  South wark,  5  Rawle  160;  Hitner  v.  Ege,  23 
Pa.  305;  Buchanan  v.  Duncan,  et  al.,  40  Pa.  82;  Wil- 
liams V.  Baker,  71  Pa.  476. 

Opinion  by  Mb.  Justice  Walung,  October  2, 1916 : 
Thi6  is  the  petition  of  a  surviving  husband  to  have  real 
estate  set  apart  to  him  under  the  Act  of  April  1,  1909, 
P.  L.  87,  and  involves  the  question  as  to  whether  a  certain 
l^acy  is  vested  or  contingent. 
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In  1880  Michael  Kircher  died  testate  and  the  portion 
of  his  will  here  material  is : 

"As  to  any  estate  that  I  may  die  possessed  of,  I  do  give 
and  bequeath  the  same  whatsoever  it  may  be,  real,  per- 
sonal or  mixed,  to  my  beloved  wife,  Elizabeth,  for  her  to 
have,  hold  and  enjoy  the  same  for  and  during  her  natural 
life  if  she  should  so  long  remain  my  widow.  But  if  my 
said  wife  should  at  any  time  after  my  decease  marry 
again  then  it  is  my  will  that  she  shall  have  out  of  my 
estate,  from  the  time  of  her  second  marriage  on,  only  so 
much  as  is  provided  by  law  as  her  share  of  my  estate,  and 
no  more,  and  all  the  remainder  shall  go  to  my  children  as 
hereinafter  provided. 

^And  on  the  death  of  my  aforesaid  wife,  I  direct  thafe 
all  my  estate  left  in  my  said  wife's  hands  after  her  use  of 
the  same  shall  go  to  my  children,  viz :  Christian,  George, 
Peter,  Ludwig,  Elizabeth  and  Charlotte,  or  the  survivor 
of  them,  or  to  the  legal  representatives  of  such  as  are 
dead,  if  any  of  them  should  die  before  my  wife's  second 
marriage  or  death,  share  and  share  alike." 

The  wife  survived  her  husband  and  died  in  1913  with- 
out having  remarried. 

The  daughter,  Charlotte,  married  D.  Scott  Bair,  the 
petitioner,  and  died  testate  and  without  issue  in  1911. 
She  devised  to  respondents  whatever  interest  she  ac- 
quired in  the  real  estate  of  her  father  by  his  said  last  will. 

Mr.  Bair  elected  to  take  against  his  wife's  will,  and, 
having  received  f  2,918.94  out  of  her  personal  estate  to 
apply  on  the  f  S^OOO  to  which  he  was  entitled  by  virtue  of 
said  act,  filed  this  petition  to  have  appraised  and  set  apart 
to  him  the  balance  of  said  amount  out  of  the  real  estate. 

Bespondents  demurred  to  the  petition  on  the  ground 
that  said  devise  to  Mrs.  Bair  was  contingent,  and  as  she 
died  before  the  expiration  of  the  life  estate  never  vested 
in  her  but  passed  to  her  legal  representatives.  The 
Orphans^  Court  sustained  the  demurrer  and  dismissed 
the  petition. 

The  word  "or"  in  the  clause,  "or  the  legal  representa* 
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tives  of  Buch  as  are  dead,"  should  be  read  "and" ;  and  the 
term  "legal  representatives"  when  used  in  connection 
with  a  devise  of  realty  is  equivalent  to  the  word  "heirs" : 
Lesieur's  Est.,  205  Pa.  119  (122). 

In  our  opinion,  under  said  will,  the  estate  vested  in 
Mrs.  Bair  on  the  death  of  her  father,  and,  although  it 
never  came  to  her  possession  by  reason  of  her  death  dur- 
ing the  continuance  of  the  precedent  estate,  was  and  is 
a  part  of  her  estate  and  liable  to  the  claim  of  her  surviv- 
ing husband  by  virtue  of  said  Act  of  1909. 

It  would  be  unprofitable  to  attempt  to  analyze  all  of 
the  authorities  on  this  vexed  question,  and  difficult  to 
reconcile  them.  However,  our  conclusion  appears  to  be 
fortified  by  the  weight  of  authority  and  the  better  reason. 

The  sound  rule  seems  to  be  that  quoted  from  1  Fearne 
on  Contingent  Bemainders,  p.  214  (4th  American  Ed.), 
in  appellant's  brief,  to  wit : 

"For  wherever  there  is  a  particular  estate,  the  determi- 
nation of  which  does  not  depend  on  any  uncertain  event, 
and  a  remainder  is  thereon  absolutely  limited  to  a  person 
in  esse  and  ascertained,  in  that  case,  notwithstanding 
the  nature  and  duration  of  the  estate  limited  in  the  re- 
mainder may  be  such,  as  that  it  may  not  endure  beyond 
the  particular  estate,  and  may  therefore  never  take  effect 
or  vest  in  possession,  yet  it  is  not  a  contingent,  but  a 

vested  remainder I  am  the  more  particular  on  this 

point,  from  a  desire  of  preventing  thie  errors,  which  must 
affect  our  conclusions  upon  questions  of  law  concerning 
this  subject,  if  the  uncertainty  of  taking  effect  in  posses- 
sion, should  form  any  part  of  our  notion  of  a  contingent 
remainder." 

And  tested  thereby  this  is  a  vested  remainder,  for  here 
the  termination  of  the  particular  estate  depends  on  a 
certain  event,  to  wit,  the  death  of  the  life  tenant  and  the 
remainder  is  limited  to  an  ascertained  person  in  being. 

"An  unpossessed  estate  is  vested,  if  it  is  certain  to  take 
effect  in  possession,  by  enduring  longer  than  the  pre- 
cedent estate" :  Manderson  v.  Lukens,  23  Pa.  31,  34. 
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Here  the  estate  was  bound  to  take  eflfect  in  possession 
in  Mrs.  Bair  if  she  survived  her  mother^  and  that  seems 
to  be  the  true  test.  The  mere  fact  that  the  remainder- 
men may  not  outlive  the  precedent  estate^  so  as  to  come 
into  actual  possession^  will  not  without  more  render  the 
estate  contingent. 

The  language  of  this  court  in  the  opinion  by  Mr.  Jus- 
tice Mbstbbzat  in  Carstensen's  Est.,  196  Pa.  325  (335), 
viz :  "The  brothers  and  sisters  of  the  testatrix  were  in 
esse  at  the  date  of  her  death,  and  the  time  when  they  were 
to  come  into  possession  of  their  legacies  was  fixed  by 
will,  to  wit :  at  the  death  of  Edward  Carstensen,  the  life 
tenant.  The  bequest  is  not,  qualified,  but  is  absolute  and 
immediate.  There  was  no  condition  precedent  atta<ihed 
to  the  gift  which  the  legatees  were  required  to  fulfil  prior 
to  receiving  th§  bequest.  The  time  fixed  by  the  testatrix 
for  the  enjoyment  of  the  ulterior  interests  in  her  estate 
was  not  annexed  to  the  legacies  themselves  and  was  in  no 
sense  a  part  of  the  description  of  the  objects  of  her 
bounty.  The  language  of  the  will,  under  the  well  recog- 
nized rules  of  construction,  does  not  support  such  a  con- 
tention. It  is  evident  that  the  only  object  of  the  testa- 
trix in  the  postponement  of  the  distribution  of  the  estate 
among  her  brothers  and  sisters  was  the  desire  she  had  to 
give  her  husband  a  life  interest  in  it.  This  is  quite  ap- 
parent from  the  whole  will.  We  think,  therefore,  that 
the  interest  of  the  brothers  and  sisters  was  not  con- 
tingent upon  their  surviving  the  life  tenant,  but  that  it 
vested  at  the  death  of  the  testatrix,''  is  applicable  here. 

And  to  like  eflfect  ia  Safe  Deposit  &  Trust  Co.  of  Pitts- 
burgh V.  Wood  (No.  1),  201  Pa.  420. 

Where  time  is  not  annexed  to  the  gift  but  to  the  pay- 
ment of  it  the  estate  is  vested :  Sternbergh's  Est.,  250  Pa. 
167. 

"The  law  favors  vested  rather  than  contingent  estates 
and  unless  it  clearly  appear  from  the  context  or  the  cir- 
cumstances of  the  case  that  a  contingent  interest  was  in- 
tended, the  remainder  will  be  regarded  as  vesting  at  the 
death  of  the  testator  and  not  at  the  expiration  of  the  life 
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tenancy":  Bache's  Est.,  246  Pa.  276  (279) ;  Tatham's 
Est,  250  Pa.  269 ;  See  also  McClure's  Est.,  72  Pa.  4U. 

In  Rudy's  Est.,  185  Pa.  359,  the  language  of  the  devise 
is  not  the  same  as  in  this  case,  and  besides  the  bequest 
there  seems  to  be  contained  in  a  direction  to  divide,  which 
tends  to  indicate  a  contingent  estate. 

In  Raleigh's  Est.,  206  Pa.  451,  it  is  held  that  under  the 
terms  of  the  will  the  estate  could  not  vest  at  the  earliest 
until  the  final  closing  up  of  the  testator's  business  and 
payment  of  his  debts.  That  case  does  not  seem  to  be 
parallel  to  this. 

In  our  opinion  the  words  in  the  will  here  in  question, 
"or  to  the  legal  representatives  of  such  as  are  dead  if 
any  of  them  should  die  before  my  wiife's  second  marriage 
or  death,"  are  words  of  limitation  and  not  words  of  pur- 
chase, and  that  such  legal  representatives  take  by  in- 
heritance from  the  child  so  dying  and  not  as  purchasers 
under  testators  will. 

Those  words  only  define  the  quantity  of  estate  and 
refer  to  the  succession  of  the  interest :  Womrath,  et  al., 
V.  McCormick,  51  Pa.  504  (509) ;  Richardson's  App.,  19 
W.  N.  C.  175. 

The  said  Act  of  1909  is  an  amendment  to  the  intestate 
laws ;  and,  in  the  absence  of  issue,  entitles  the  widow  to 
15,000  out  of  the  real  or  personal  estate,  or  both  in 
preference  to  collateral  heirs;  and  the  surviving  hus- 
band has  a  like  right,  when  as  in  this  case  he  takes  against 
the  wife's  will.  There  is  nothing  disclosed  by  this 
record  to  show  that  petitioner  has  waived  his  statutory 
right.  Receiving  a  portion  of  said  sum  from  the  per- 
sonal estate  does  not  preclude  him  from  asserting  his 
claim  to  the  balance  thereof  against  the  real  estate,  and 
the  contention  that  petitioner  has  forfeited  his  right  by 
laches,  is  not  sustained.  However,  he  is  not  a  legal  rep- 
resentative of  his  deceased  wife  and  does  not  claim  as 
such. 

The  decree  of  the  Orphans'  Court  dismissing  the  peti- 
tion of  appellant  is  reversed,  the  petition  reinstated  and 
procedendo  awarded. 
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Citizens  Electric  Illuminating  C!ompany  v.  Lacka- 
wanna and  Wyoming  Valley  Railroad 
Company,  Appellant. 

Corporations — Railroads — Furnishing  of  electric  power — Acts  of 
February  19,  1849,  P.  L.  79,  and  March  19,  190S,  F.  L.  SJf— Ultra 
vires — Electric  companies — Territorial  rights — Bill  in  equity — In- 
junction. 

1.  A  corporation  has  no  natural  rights,  such  as  an  individual  or 
partnership,  and  if  a  power  is  claimed  for  it,  the  words  giving  the 
power,  or  from  which  it  is  necessarily  implied,  must  be  found  in  the 
charter  or  the  power  does  not  exist  Where  the  provision  of  the 
charter  is  doubtful  the  power  does  not  exist. 

2.  An  implied  power  is  such  as  is  necessary  to  enable  the  corpora- 
tion to  carry  out  a  power  expressly  granted  it  so  as  to  effect  the 
purpose  for  which  the  corporation  was  created. 

3.  A  railroad  company,  is  not  given  the  right  either  by  the  Act 
of  February  19,  1849,  P.  L.  79,  or  the  Act  of  March  19,  1903,  P.  L. 
34,  to  supply  an  independent  coal  company  with  electric  current 
from  its  plant  suflScient  for  the  latter's  mining  operations,  and  will 
be  enjoined  from  so  doing  at  the- instance  of  an  electric  company 
possessing  the  exclusive  privilege,  as  against  other  electric  com- 
panies, of  furnishing  electricity  in  the  township  in  which  the  coal 
company  operates. 

Statutes — Construction — Intention, 

4.  Every  statute  is  to  be  construed  with  reference  to  the  object 
intended  to  be  accomplished  by  it  even  to  the  extent  of  restraining 
the  meaning  of  general  terms  where  found  necessary  in  order  to  in- 
terpret clearly  the  spirit  and  reason  of  the  statute. 

5.  A  thing  which  is  within  the  letter  of  a  statute  is  not  within 
the  statute  unless  it  be  within  the  intention  of  its  makers. 

Argued  April  13,  1916.  Appeal,  No.  116,  Jan.  T., 
1916,  by  defendant,  from  decree  of  C.  P.  Luzerne  Co., 
Jan.  T.,  1916,  No.  4,  in  equity,  granting  injunction  in 
case  of  Citizens  Electric  Illuminating  Company  v.  Lacka- 
wanna &  Wyoming  Valley  Railroad  Company.  Before 
Potter,  Stewart,  Moschziskbr,  Feazer  and  Walling, 
JJ.     Affirmed. 
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Bill  in  equity  by  an  electric  company  to  enjoin  a  rail- 
road company  from  furnishing  electricity  for  purposes 
other  than  its  own  use  in  Jenkins  Township,  Luzerne 
County.     Before  Stbauss,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  granted  the  injunction  prayed  for. 
Defendant  appealed. 

Error  assigned,  among  others,  was  the  decree  of  the 
court.. 

H.  B.  Gill  and  William  I.  Schaffer,  with  them  F.  W. 
Wheaton  and  W.  B.  Linn,  for  appellant. — Plaintiff  has 
no  standing  to  maintain  its  bill :  Act  of  June  19,  1871, 
P.  L.  1360 ;  Penna.  E.  E.  Co.  v.  Greensburg,  Jeannette  & 
Pittsburgh  St.  By.  Co.,  176  Pa.  559 ;  Cpatesville  &  Down- 
ingtown  St.  By.  Co.  v.  Uwchlan  St.  By.  Co.,  18  Pa.  Su- 
perior Ct.  524 ;  North  Penna.  B.  B.  Co.,  et  al.,  v.  Inland 
Traction  Co.,  205  Pa.  579;  Bland  v.  Tipton  Water  Co., 
222  Pa.  285;  Vinton  Colliery  Co.  v.  Blacklick  &  Yellow 
Creek  B.  B.  Co.,  226  Pa.  135;  Western  N.  Y.  &  Penna. 
By.  Co.  V.  Buffalo,  Bochester  &  Pittsburgh  By.  Co.,  193 
Pa.  127. 

The  defendant  has  a  legal  right  to  sell  the  power  pro- 
posed to  be  sold  by  it:  Section  6,  Article  XVI,  Consti- 
tution of  Pennsylvania ;  Malone  v.  Lancaster  Gas  Light 
&  Fuel  Co.,  182  Pa.  309 ;  Brown,  et  al.,  v.  Winnisimmet 
Co.,  93  Mass.  326;  Commonwealth,  ex  rel.^  Todd,  v.  In- 
dependent Brewing  Co.,  14  Dauphin  157;  Shaaber's 
App.,  2  Monoghan  (Pa.)  435;  Jacksonville,  Mayport, 
Pablo  By.  &  Nav.  Co.  v.  Hooper,  160  U.  S.  514;  City  of 
New  York  v.  Interborough  Bapid  Transit  Co.,  125  N.  Y. 
App.  Div.  437. 

Benjamim  R.  Jones,  for  appellee. — Defendant  has  no 

right  to  sell  electricity  under  the  general  railroad  Act  of 

Feb.  19, 1849,  P.  L.  79 :  Commonwealth  v.  Erie  &  North- 

East  B.  B.  Co.,  27  Pa.  339;  Barker  v.  Hartman  Steel 

Vol.  oclv— 12 
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Co.,  129  Pa.  551;  Del.,  Lack.  &  Western  R.  R.  Co.  v. 
Welser,  233  Pa.  154. 

Defendant  has  no  right  to  sell  electricity  under  au- 
thority of  the  Act  of  March  19, 1903,  P.  h.  34 :  Philadel- 
phia &  Reading  Coal  &  Iron  Co.'s  Petition,  200  Pa.  352; 
Fraim  v.  Lancaster  County,  171  Pa.  436;  Duquesne 
Light  Co.  V.  City  of  Pittsburgh,  251  Pa.  557;  Hey  v. 
Springfield  Water  Co.,  207  Pa.  38 ;  Young  v.  York  Haven 
Electric  Transmission  Co.,  et  al.,  15  Pa.  D.  R.  843. 

The  plaintiff  has  a  full  standing  to  complain  of  Biles  of 
electricity  by  defendant :  Act  of  June  19,  1871j  P.  L. 
1360;  Citizens'  Electric  Illuminating  Co.  v.  Lack.  & 
Wyoming  Val.  Power  Co.,  18  Luz.  Leg.  Reg.  77;  Com- 
monwealth V.  Pittsburgh  &  Connellsville  R.  R.  Co.,  24 
Pa.  159;  Ely  v.  White  Deer  Mountain  Water  Co.,  197 
Pa.  80;  Blauch  v.  Johnsto^^  Water  Co.,  247  Pa.  71; 
Myersdale  &  Salisburg  St.  Ry.  Co.  v.  Penna.  &  Maryland 
St.  Ry.  Co.,  219  Pa.  558. 

Opinion  by  Mb.  Justice  Stbwabt,  October  2, 1916 : 
An  obyious  distinction  between  the  present  case  and 
that  of  the  Citizens^  Electric  Illuminating  Company  v. 
The  Lackawanna  and  Wyoming  Valley  Power  Company, 
255  Pa.  145,  lies  in  the  fact  that  there  the  controversy 
was  between  two  electric  companies,  while  here  it  is 
between  an  electric  company — the  same  that  was  com- 
plainant in  that  case — ^and  a  railroad  company.  The 
distinction  denotes  a  substantial  difference  which  makes 
irrelevant  here  some  of  the  questions  that  there  arose 
and  were  more  or  less  governing,  and  requires  here  a  con- 
sideration and  application  of  rules  and  principles  which 
there  were  foreign  to  the  subject  with  which  we  were 
dealing.  First  of  all,  let  it  be  clearly  understood  what 
it  is  that  here  is  the  subject  of  plaintiff^s  complaint. 
The  plaintiff  is  a  chartered  electric  company,  having  for 
its  field  of  operation  the  Township  of  Jenkins  in  Luzerne 
County,  including  the  City  of  Pittston.  As  against 
every  other  electric  company  not  having  by  its  charter  a 
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right  to  operate  in  Jenkins  Township,  it  possesses  an  ex- 
clusive privilege.  The  defendant  company  is  not  an 
electric  company,  but  a  railroad  company,  chartered  ex- 
clusively for  the  transportation  of  passengers  and 
freight  It  owns  and  operates  a  railroad  extending  from  • 
the  City  of  Scranton  through  Jenkins  Township  to 
Wilkes-Barre,  using  electricity  as  its  motive  power, 
which  it  develops  at  its  electric  plant  in  the  City  of 
Scranton.  The  Pennsylvania  Coal  Company,  a  corpora- 
tion not  allied  in  any  way  with  the  defendant  company, 
owns  and  operates  certain  coal  mines  in  Jenkins  Town- 
ship, and  employs  electric  current  in  its  works  at  these 
several  mines.  The  defendant  company  has  engaged  with 
this  coal  company  to  supply  it  with  electric  current  from 
its  plant  in  the  City  of  Scranton  sufBcient  for  its  mining 
operations.  It  is  of  this  proposed  action  on  the  part  of 
defendant  company,  now  restrained  by  the  injunction, 
that  the  plaintiff  complains,  on  the  ground  that  it  would 
be  an  invasion  of  and  interference  with  the  franchise  or 
I)Ower  it  enjoys  in  Jenkins  Township  under  its  charter, 
by  a  company  having  no  corresponding  franchise.  It  is 
not  the  right  of  the  defendant  company,  under  its  char- 
ter, to  produce  electric  current  and  use  the  same  for  its 
own  purposes  wherever  these  may  require  it,  even  in 
Jenkins  Township,  that  is  challenged,  but  its  right  to  sell 
the  electric  current  it  produces,  or  any  part  of  it,  to  an- 
other corporation  not  allied  to  it  in  any  way  using  elec- 
tricity for  other  than  railroad  purposes,  and  operating 
in  territory  which  the  complaining  company  was  char- 
tered to  supply  with  light,  heat  and  power.  It  is  for  the 
appellant  to  make  good  its  claim  of  right  to  do  the  thing 
complained  of;  and  this  it  can  do  only  as  it  can  point 
to  an  express  or  implied  authority  contained  in  its  char- 
ter. It  is  conceded  that  a  -corporation  hfts  no  natural 
rights,  such  as  an  individual  or  partnership  has,  and  if 
a  i)Ower  is  claimed  for  it,  the  words  giving  the  i)Ower,  or 
from  which  it  is  necessarily  implied,  must  be  found  in  the 
charter,  or  it  does  not  exist.    "That  which  a  company 
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is  authorized  to  do  by  its  charter  of  incori)oration,  it  may 
do;  beyond  that,  all  its  acts  are  illegal.  And  the  power 
must  be  given  in  plain  words,  or  by  necessary  implica- 
tion. All  powers  not  given  in  this  direct  or  unmistaka- 
ble manner,  are  withheld.  If  you  assert  that  a  corpora- 
tion l^as  certain  privileges,  show  us  the  words  of  the 
legislature  conferring  them.  Failing  in  this,  you  must 
give  up  your  claim.  A  doubtful  charter  does  not  exist; 
because  whatever  is  doubtful  is  decisively  certain  against 
the  corporation" :  Com.  v.  Erie  &  North-East  R.  R.  Co., 
27  Pa.  339,  351.  Appellant  neither  pleads  exemption 
from  this  rule,  nor  seeks  to  avoid  its  stringency,  but  in- 
sists that  it  has  both  express  and  necessarily  implied 
authority  to  do  the  thing  complained  of.  We  do  not 
think  it  necessary  to  follow  the  argument  advanced  to 
show  an  express  authority  for  the  appellant  company 
and  point  out  at  length  where  it  is  unsatisfactory  and  un- 
convincing. The  reliance  is  upon  the  general  railroad 
law  of  Feb.  19,  1849,  P.  L.  79,  and  the  Act  of  March  19, 
1903,  P.  L.  34.  It  is  sufficient  to  say  with  respect  to  the 
former  that  it  can  be  construed  as  granting  authority 
to  railroad  companies  to  sell  motive  power,  not  only  by 
doing  violence  to  the  plain  meaning  of  the  words  there 
employed,  but  their  technical  meaning, — if  indeed  they 
can  be  said  to  have  technical  meaning  as  distinguishable 
from  ordinary  parlance — as  well.  The  transaction  per- 
mitted by  the  act  may  be  a  bailment  or  a  hiring  for  which 
compensation  may  be  demanded  for  the  use  of  the  thing 
and  the  labor  and  service  about  it,  but  to  speak  of  it  as  a 
sale  is  a  misuse  of  language  too  plain  to  be  equivocal. 
With  i^espect  to  the  other  statute,  the  Act  of  March  19, 
1903,  it  may  be  conceded  that  appellfint  and  the  Pennsyl- 
vania Coal  Company  both  fall  within  the  general  classifi- 
cation of  corporations  entitled  to  exercise  the  powers  and 
privileges  conferred  by  the  act;  and  further,  that  to  such 
corporations  in  unmistakable  language  is  given  the 
I)ower  to  contract  with  each  other  for  the  sale  and  pur- 
chase of  electrical  current,  precisely  what  they  are  here 
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restrained  from  doing.  Were  our  inquiry  to  extend  no 
further  than  to  ascertain  whether  the  general  terms  em- 
ployed in  the  enacting  clause  are  broad  enough,  in  the 
sense  in  which  they  are  originally  understood,  to  em- 
brace the  right  here  contended  for,  and  this  is  appellant's 
contention,  the  case  would  undoubtedly  rest  with  ap- 
pellant. But  the  rule  which  appellant  invokes  is  always 
in  subordination  to  another  and  fundamental  rule  that 
requires  every  statute  to  be  construed  with  reference  to 
the  object  intended  to  be  accomplished  by  it,  a  rule  which 
governs  even  to  the  extent  of  restraining  the  meaning  of 
general  terms  where  found  necessary  in  order  to  inter- 
pret clearly  the  spirit  and  reason  of  the  statute.  Con- 
fining then  our  attention  to  the  enacting  clause,  which 
reads :  "Be  it  enacted,  that  it  shall  and  may  be  lawful 
for  corporations,  for  what  purpose  soever  formed,  and 
lawfully  using  electrical  current, -within  this  Common- 
wealth, to  enter  into  contracts  with  each  other  for  the 
use  of  the  same  poles,  wires  and  conduits,  or  for  the 
lease  and  operation  of  each  others^  systems,  upon  such 
terms  and  conditions  as  they  may  agree  upon."  What 
are  we  to  learn  therefrom  as  to  the  object  intended  to  be 
accomplished?  What  was  the  end  in  view  in  giving  to 
corporations  using  electric  current  the  enlarged  powers 
enumerated?  These  were  not  ends  in  themselves,  but 
manifestly  are  associated  in  the  act  as  proper  correla- 
tives for  the  accomplishment  of  a  distinct  purpose.  Ob- 
viously there  is  one  thing  that  the  grant  of  such  powers 
to  such  corporations  would,  if  employed,  be  certain  to  ac- 
complish by  way  of  prevention,  that  is  the  multiplication 
of  lines  of  poles  and  conduits  and  systems  of  wires  for 
conducting  electric  current  along  the  various  roads  and 
streets  of  the  Commonwealth.  Can  any  other  be  sug- 
gested? We  know  of  none.  Was  this  a  subject  chal- 
lenging legislative  concern?  Was  there  an  existing  mis- 
chief for  the  correction  of  which  such  legislation  would 
be  appropriate?  That  the  multiplication  of  lines  of 
poles,  conduits  and  systems  of  wires  for  conducting  cur- 
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rents  of  electricity  along  the  public  roads  and  streets 
had  becpme  a  source  of  annoyance  and  danger  to  the 
public,  was  a  matter  of  common  knowledge,  and  the  ap- 
propriateness of  €he  act  as  an  available  remedy  is  too 
apparent  to  be  questioned.  Whatever  other  purpose 
may  be  derived  from  the  enacting  clause,  if  it  be  ad- 
mitted, as  we  think  it  must,  that  the  one  purpose  we 
have  suggested  can  at  least  be  reasonably  derived  from 
the  language  used,  then  resort  may  be  had  to  the  title 
and  preamble  of  the  acts  to  get  whatever  light  is  shed 
from  these  on  the  question  of  legislative  purpose.  Here 
the  title  and  preamble  expressly  declare  the  one  puri>ose 
of  the  act  to  be  the  prevention  of  a  multiplication  of 
poles,  wires  and  conduits  for  electrical  purposes  by  cor- 
porations manufacturing  or  using  electrical  current 
along  the  roads  and  streets  of  the  Commonwealth,  which 
multiplication  is  denounced  as  an  annoyance  and  dan- 
ger to  the  public  and  an  interference  with  the  proper 
exercise  of  municipal  functions.  It  cannot  be  pretended, 
and  it  is  not,  that  the  contract  assailed  was  entered  into 
to  the  end  that  the  multiplication  of  these  things  might 
be  avoided.  The  prime  object  on  the  part  of  appellant 
was  to  sell  electric  current  to  the  Pennsylvania  Coal 
Company,  something  which  it  had  no  power  to  do  apart 
from  the  Act  of  March  19,  1903,  and  it  seeks  now  to  de- 
rive the  power  to  do  this  from  an  act  whose  sole  purpose 
was  what  we  have  above  indicated,  on  the  ground  that  it 
can  furnish  th^  power  without  multiplying  these  source 
of  danger  to  the  public,  or,  stated  in  the  broadest  way, 
that  it  can  furnish  the  electric  current  to  the  coal  com- 
pany by  the  use  of  fewer  poles  and  wires  than  would  be 
required  if  that  company  were  to  derive  its  current  from 
any  other  source  of  supply.  We  are  clearly  of  opinion 
that  to  allow  any  such  construction  of  the  act  would  be 
not  only  to  disregard  its  one  clearly  expressed  purpose, 
but  to  extend  it  to  purposes  which  could  not  have  been 
within  legislative  contemplation.  Every  statute  is  to  be 
construed  with  reference  to  the  object  intended  to  be  ac- 
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complishedy  and  a  rule  equally  in  point  is  that  a  thing 
which  is  within  the  letter  of  a  statute  is  not  w;JLthin  the 
statute  unless  it  be  within  the  intention  of  its  makers. 

Haying  then  no  expressly  granted  authority  to  do  thte 
thing  complained  of^  has  appellant  implied  authority? 
If  it  has,  that  too  must  be  derived  from  the  same  source, 
the  several  statutes  giving  it  corporate  existence  and  de- 
fining^ its  sphere  of  operation ;  and  it  can  only  be  such 
power  as  is  necessary  to  enable  it  to  carry  out  the  power 
expressly  granted  it  so  as  to  effect  the  purpose  for  which 
the  corporation  was  created.  This  doctrine  is  too  fa- 
miliar to  call  for  citation  of  authority  in  its  support. 
Such  power  is  sometimes  spoken  of  as  an  incidental 
power,  and  this  is  defined  to  be  one  that  is  directly  and 
immediately  appropriate  to  the  execution  of  the  specific 
power,  granted,  and  not  one  that  has  merely  some  slight 
or  remote  relation  to  it.  It  is  in  this  sense  that  Chief 
Justice  Mitchell  uses  the  term  in  Malone  v.  Lancaster 
Gas  Light  &  Fuel  Co.,  182  Pa.  309,  322,  when  he  uses 
this  language:  'HiVhere  the  act  questioned  is  of  a 'na- 
ture fairly  considered  incidental  or  auxiliary  to  such 
business,  it  will  not  be  unlawful  business  because  not 
within  the  literal  terms  of  the  grant."  We  have  given 
careful  consideration  to  this  and  the  other  cases  cited 
by  counsel  for  appellant  as  showing  the  disposition  on 
the  part  of  the  courts  to  relax  the  rule  of  restriction  as 
we  have  above  quoted  it.  We  cannot  burden  this  opin- 
ion with  separate  reference  to  each.  Of  this  we  are  en- 
tirely satisfied,  that  not  one  of  them  affords  warrant  for 
relaxation  to  the  extent  here  insisted  upon.  The  only 
case  cited  from  our  own  reports  is  the  one  we  have  above 
referred  to,  and  in  that  case  the  power  contended  for  by 
the  corporation  was  upheld  solely  and  distinctly  on  the 
ground  that  it  was  "in  direct  furtherance  of  its  charter 
object,"  although  not  within  the  literal  terms  of  the  cor- 
porate grant.  The  sole  purpose  for  which  the  appellant 
company  was  given  corporate  existence,  was  for  the  con- 
struction, maintenance  and  operation  of  a  railroad.    As 
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it  had  a  right  to  do,  it  adopted  electricity  for  its  motive 
power,  and,  as  it  had  a  further  right  to  do,  it  established 
a  plant  of  its  own  for  the  development  of  such  power. 
This  plant  consists  of  three  units,  one  capable  of  pro- 
ducing 2,500  kilowatts  of  energy,  and  two  capable  each 
of  producing  1,250  kilowatts.  A  single  one  of  these 
minor  units  is  inadequate  to  meet  the  requirements  of 
the  railroad.  Operated  together  they  produce  an  ex- 
cess. Like  excess  would,  of  course,  be  produced  were 
these  smaller  units  to  remain  at  rest  and  the  larger  one 
only  employed.  One  or  other  is  superfluous.  With  a 
view  to  utilize  this  excess  and  make  it  yield  a  return, 
appellant  proposes  to  supply  a  corporation  not  in  any 
way  allied  to  it,  with  sufficient  power  out  of  this  excess 
to  answer  its  purposes.  The  right  of  a  corporation  to 
sell  and  dispose  of  surplus  material  on  hand,  not  re- 
quired in  the  conduct  of  its  chartered  business,  is  not 
questioned.  The  attempted  analogy  between  the  cases 
cited  by  appellant's  counsel  and  the  present  one  fails 
right  here.  It  is  a  mistake  to  speak  of  the  electric  cur- 
rent that  appellant  proposes  to  sell  to  the  coal  company 
as  surplus  current  that  the  company  has  on  hand  and  for 
which  it  has  no  use.  That  current  has  never  been  de- 
veloped, and  can  be  developed  only  as  appellant  employs 
its  surplus  machinery  to  that  end.  It  is  the  machinery 
that  constitutes  the  surplus,  and  not  the  electric  current. 
This,  then,  is  the  actual  situation :  appellant,  instead  of 
selling  or  dispofifing  by  exchange  or  otherwise  its  surplus 
machinery,  which  it  would  have  a  right  to  do,  seeks  to 
find  ^profitable  employment  for  it  by  engaging  in  other 
business  than  that  for  which  it  was  chartered,  a  business 
belonging  exclusively  to  power  companies.  If  it  has  the 
right  to  so  deal  with  surplus  energy  developed  by  one- 
half  its  machinery,  there  can  be  no  reason  why  it  could 
not  employ  its  entire  plant  in  developing  current  and 
disposing  of  the  multiplied  surplus  that  would  then  re- 
sult in  the  same  way.  However  profitable  and  advan- 
tageous such  dealings  might  prove  to  a  cor;>oration,  con- 
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siderations  such  as  these  furnish  no*  basis  for  implying 
a  power  not  expressed  in  the  charter,  especially  a  power 
so  remote  as  this  would  be  from  the  purpose  for  which 
the  corporation  was  formed.  We  are  clearly  of  opinion 
that  tlie  appellant  company,  in  contracting  to  furnish 
the  coal  company  with  electric  current,  was  exceeding  its 
corporate  powers.  So  manifest  is  this  that  we  deem  it 
unnecessary  to  discuss  the  constitutional  provisions 
which  expressly  prohibit  it  from  engaging  in  other  busi- 
ness than  that  for  which  it  was  expressly  chartered.  Be- 
ing without  legal  authority  to  do  the  thing  complained 
of,  its  invasion  of,  the  territory  in  which  the  plaintiff  has, 
as  against  it,  an  exclusive  privilege,  would  be  such  an 
interference  with  the  plaintiff's  franchise  as  gives  the 
plaintiff  standing  to  complain.  The  injunction  was 
properly  granted;  the  assignments  of  error  are  over- 
ruled and  the  decree  is  aflBirmed. 


Watts,  Appellant,  v.  Borough  of  Plymouth. 

Negligence — Municipalities — Streets  —  Defects  —  Pedestrians  — 
Crossing  between  crossings — Contributory  negligence — Nonsuit, 

1.  A  pedestrian  has  the  right  to  cross  over  a  public  street  at  any 
point  he  elects,  but  where  a  convenient  crossing  has  been  provided, 
it  is  his  duty  to  adopt  such  crossing  unless  he  have  reasonable 
ground  for  rejecting  it.  Where  he  does  reject  it  and  adopts  an- 
other way,  for  no  adequate  reason,  he  assumes  the  risk  of  every 
danger  arising  out  of  municipal  neglect  that  would  have  been 
avoided  had  he  used  the  established  crossing. 

2.  If  a  street  crossing  is  obstructed  or  in  a  dangerous  condition 
so  as  to  deter  an  ordinarily  prudent  man  from  using  it  he  may  walk 
elsewhere. 

3.  Ordinarily  the  question  whether  an  excuse  advanced  for  re- 
jecting a  crossing  is  reasonable  or  not  is  for  the  jury,  but  where  no 
reason  is  expressed  and  no  conclusion  is  derivable  from  the  facts 
and  circumstances  except  that  the  choice  of  the  way  was  incon- 
siderately and  negligently  made,  it  is  the  duty  of  the  court  to  so 
pronounce. 

4.  In  an  action  against  a  municipality  to  recover  damages  for 
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injuries  sustained  by  &  pedestrian  from  a  fall  caused  by  stepping 
in  a  hole  while  crossing  a  street,  a  compulsory  nonsuit  was  properly 
entered  where  it  appeared  that  the  plaintiff  attempted  to  cross  the 
street  at  night  at  a  point  where  there  was  no  defined  pathway,  that 
it  was  so  daik  that  she  could  not  see  the  ground  before  her,  and  her 
arms  were  so  encumbered  that  she  could  make  little  or  no  use  of 
them  in  defending  herself  against  possible  accident;,  although 
plaintiff  knew  that  by  passing  down  the  side  walk  a  distance  of  one 
hundred  and  fifty  or  two  hundred  feet  she  could  reach  a  public 
(Crossing  which  was  well  lighted  and  afforded  a  safe  way. 

Argued  April  12, 1916.  Appeal,  No.  Ill,  January  T., 
1916,  by  plaintiflf,  from  judgment  of  C.  P.  Luzerne  Coun- 
ty, February  T.,  1911,  No.  382,  refusing  to  take  off  com- 
pulsory nonsuit  in  ease  of  Joseph  Watts  and  Anna  Watts 
V.  Borough  of  Plymouth.  Before  Potter,  Stewart, 
MosGHZiSKBR,^  Frazer  and  Walung,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Boyle,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  lower  court  entered  a  compulsory  nonsuit  which 
it  subsequently  refused  to  take  off.     Plaintiflf  appealed. 

Error  assigned,  among  others,  was  in  refusing  to  take 
oflf  the  nonsuit. 

Paul  J.  Sherwood,  for  appellants. — The  defendant  was 
guilty  of  negligence  in  maintaining  the  hole  in  the  street : 
Kraut  V.  Frankford  &  Southwark  Philadelphia  City 
Pass.  Ry.  Co.,  160  Pa.  327;  Toglatti  v.  Carrick  Borough, 
61  Pa.  Superior  Ct.  244;  Cox  v.  Pres.,  Directors  &  Co. 
of  the  Westchester  Turnpike  Road,  33  Barb.  419 ;  Sisson 
V.  Philadelphia,  248  Pa.  140. 

The  plaintiflf  was  free  from  contributory  negligence: 
Lewis  V.  Wood,  247  Pa.  545 ;  Thompson  v.  Bridgewater. 
24  Mass.  187;  Cox.  v.  Westchester  Turnpike  Co.,  83 
Barb.  (New  York)  414. 
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J.  Q.  Creveling,  with  him  Charles  Kuachke,  for  appel- 
lee.— The  plaintiff  was  contributorily  negligent:  Hentz 
V.  Borough  of  Somerset,  2  Pa.  Superior  Ct.  225 ;  Buzby  v. 
Philadelphia  Traction  Co.,  126  Pa.  559;  Del.,  Lack.  & 
Western  R.  R,  Co.  v.  Cadow,  120  Pa.  559 ;  Tolan  v.  Phila- 
delphia, 35  Pa.  Superior  Ct.  311 ;  Bums  v.  City  of  Brad- 
ford, 137  Pa.  361;  Haven  v.  Pittsburgh  &  Allegheny 
Bridge  Co.,  151  Pa.  620.  , 

Opinion  by  Mb.  Justice  Stbwabt,  October  2, 1916 : 
Plaintiff  received  her  injury  while  attempting  to  cross 
over  the  main  street  in  the  Borough  of  Plymouth  to  a 
point  alongside  the  track  of  an  electric  street  railway 
occupying  the  middle  of  the  street  where  she  intended  to 
board  an  approaching  car.  The  point  where  she  ex- 
pected to  take  the  car  was  not  a  scheduled  stopping  place, 
but,  because  of  greater  convenience  it  afforded  to  shop- 
pers, cars  were  allowed  to  stop  at  that  point,  on  signal, 
to  receive  passengers.  The  scheduled  stopping  place 
was  but  a  short  distance  above,  and  there  was  there  a 
public  crossing.  The  accident  occurred  between  six  and 
seven  o'clock  on  the  evening  of  9th  of  October,  1909.  The 
plaintiff  had  been  trading  in  one  of  the  stores  facing  on 
this  particular  street,  almost  directlyopposite  the  point 
where  she  expected  to  take  the  car.  She  left  the  store 
carrying  three  packages  of  merchandise  in  her  right  arm, 
and  a  -pail  containing  other  merchandise  with  her  left 
hand.  When  she  stepped  from  the  store  and  reached  the 
pavement,  it  was  dark,  too  dark  to  permit  of  her  seeing 
what  was  immediately  about  her,  but,  being  entirely  fa- 
miliar with  her  surroundings  from  frequent  visits  to  this 
store,  and  knowing  well  of  the  existence  of  a  public  cross- 
ing a  short  distance  above,  and  observing  from  where 
she  stood  on  the  pavement  that  the  crossing  was  lighted, 
for  no  apparent  reason  other  than  to  avoid  the  necessity 
of  following  the  pavement  until  she  reached  the  crossing, 
encumbered  as  she  was  she  stepped  from  the  pavement 
into  the  street    She  had  proceeded  but  a  little  way  when 


Digitized  by  VjOOQ IC 


188    WATTS,  AppeUant,  v.  PLYMOUTH  BOROUGH. 

Opinion  of  the  Court.  [255  Pa. 

she  stepped  into  a  depression  in  the  street  and  fell  upon 
the  pail  she  was  carrying,  thereby  receiving  the  injury 
of  which  she  complains.  In  the  immediate  neighbor- 
hood where  she  fell  there  were  several  depressions  in  the 
street,  but  into  which  one  of  these  the  plaintiff  stepped 
is  a  fact  not  clearly  disclosed.  On  cross-examination 
she  admitted  that  she  had  often  alighted  from  the  car  at 
its  regular  stopping  place ;  that  in  going  to  and  from  the 
store  on  such  occasions  she  had  walked  up  and  down  the 
sidewalk  leading  to  and  from  the  store,  and  that  it  fend 
the  crossing  together  made  a  perfectly  safe  way  for  her 
to  travel.  At  the  conclusion  of  the  evidence  a  nonsuit 
was  granted,  and  the  appeal  is  from  the  refusal  of  the 
court  to  take  it  off. 

Pedestrians  are  not  restricted  to  the  use  of  established 
street  crossings  when  they  attempt  to  pass  from  one  side 
of  the  street  to  the  other.  They  have  a  right  to  cross  at 
whatever  point  they  elect.  But,  since  it  is  matter  of 
common  knowledge  that  crossings  wiere  they^  exist  have 
been  constructed  for  their  exclusive  accommodation  and 
use,  and  that  the  individual  pedestrian  is  less  exposed 
to  accident  in  using  the  crossing  than  when  he  attempts 
to  cross  the  street  elsewhere,  it  is  only  reasonable  to  ex- 
pect him  to  use  thd  crossing,  except  as  he  has  sufficient 
ground  to  reject  it.  When  without  reasonable  excuse  he 
does  reject  it  and  adopt  another  way,  he  takes  upon  him- 
self the  risk  of  every  danger  arising  out  of  municipal 
neglect  that  would  have  been  avoided  had  he  used  the 
established  crossing.  The  rule  of  law  governing  in  such 
case  is  thus  stated  by  Judge  Dillon  in  his  work  on  Mu- 
nicipal Corporations,  Section  1008:  "Street  crossings 
are  constructed  for  the  use  of  foot  passengers ;  but  if 
these  happen  to  be  obstructed  or  to  be  in  such  a  dan- 
gerous condition  as  to  deter  an  ordinarily  prudent  man 
from  using  them,  then  one  may  walk  elsewhere.  If  he 
does  so,  however,  without  sufficient  reason,  and  is  in- 
jured, his  injury  cannot  be  imputed  to  the  negligence  of 
the  city.''    Ordinarily  it  must  be  for  the  jury  to  decide 
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whether  an  excuse  advanced  for  rejecting  a  crossing  is 
reasonable  or  otherwise;  but  cases  arise,  and  this  is  one 
of  them,  where  no  reason  at  all  is  expressed,  and  no  con- 
clusion is  derivable  from  the  fact&and  circumstances  of 
the^  case,  except  that  the  choice  of  way  was  inconsider- 
ately and  negligently  made.  When  this  appears,  it  is 
the  duty  of  the  court  to  so  pronounce. 

The  plaintiff  charges  culpable  negligence  on  the  part 
of  the  municipality  in  allowing  the  depression  into  which 
she  stepped  to  exist.  Let  the  negligence  be  conceded — 
yet  this  concession  is  so  manifestly  unfair  to  the  defend- 
ant in  the  light  of  plaintiff's  own  testimony  that  we  re- 
luctantly make  it  even  for  the  purpose  pf  argument,  for 
she  testified,  notwithstanding  several  of  her  witnesses 
speak  of  a  number  of  more  or  less  serious  depressions  in 
the  street  at  this  particular  point,  that  she  was  entirely 
familiar  with  the  place,  having  repeatedly  crossed  the 
street  at  the  same  place,  and  had  never  noticed  any  de- 
pressions, and  had  no  reason  to  believe  any  existed  on 
the  way  she  had  adopted  for  her  crossing.  But  let  it  be 
so.  What  she  attempted  to  do  was  to  cross  over  a  public 
street  at  night  time  where  there  was  no  defined  path- 
way, when  it  was  so  dark  that  she  could  not  see  the 
ground  before  her,  and  with  her  arms  so  encumbered 
that  she  could  make  little  or  no  use  of  them  in  defend- 
ing herself  against  possible  accident.  She  chose  this 
way  knowing  that  by  passing  down  the  sidewalk  a  dis- 
.  tance  of  one  hundred  and  fifty  or  two  hundred  feet  she 
could  reach  a  public  crossing  which  she  was  familiar 
with,  well  lighted  and  which  afforded,  as  she  admits,  a 
safe  way.  Even  admitting  that  she  did  not  know  of  the 
existence  of  the  defect  she  encountered  in  the  highway, 
there  was  more  than  enough  in  the  circumstances  under 
which  she  advanced  upon  the  street  to  put  her  on  guard, 
and  charge  her  with  voluntarily  and  unnecessarily  un- 
dertaking to  test  the  safety  of  a  public  street  when  she 
knew  that  the  dangers  such  as  she  there  encountered 
and  caused  her  injury  would  be  avoided  by  adopting  an- 
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other  and  entirely  convenient  course  which  the  munici- 
pality had  provided  for  pedestrians.  The  nonsuit  in  the 
case  was  properly  entered.     The  judgment  is  affirmed. 


Lerch  v.  Hershey  Transit  Company,  Appellant. 

Negligence — Street  railways  —  Passenger  alighting  —  Premature 
starting  of  car — Signals — Presumption — Acts  of  passengers — Trials 
— Witnesses — Credibility — Charge — Harmless  error — Failure  to  ob- 
ject — Waiver — Case  for  jury, 

1.  As  a  general  rule  the  credibility  of  witnesses  is  for  the  jury. 

2.  Where  in  an  action  for  negligence  defendant's  witnesses  testify 
to  a  state  of  facts,  which  if  believed,  would  constitute  a  good  de- 
fense and  such  evidence  is  not  contradicted,  but  the  circumstances 
as  related  by  the  witnesses  cast  a  doubt  upon  their  credibility,  the 
case  is  for  the  juiy. 

8.  In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  a  passenger  in  consequence 
of  a  fall  resulting  from  the  alleged  premature  starting  of  one  of 
defendant's  cars  while  she  was  in  the  act  of  alighting,  the  case  is 
for  the  jury  and  a  verdict  for  the  plfeintiff  will  b^  sustained  where 
another  passenger,  a  close  personal  friend  of  the  conductor,  stated 
that  he  and  not  the  conductor  had  given  the  signal  to  start,  and 
was  at  the  time  standing  inside  the  car  leaning  with  his  head  out 
the  rear  door  and  within  a  few  feet  of  the  conductor,  who  was  on 
the  rear  platform ;  where  the  evidence  was  conflicting  as  to  whether 
the  alleged  act  of  the  passenger  in  pulling  the  bell  rope  could  or 
should  have  been  seen  by  the  conductor  in  time  to  have  prevented 
it,  and  was  conflicting  as  to  whether  it  was  possible,  standing  as 
such  passenger  stated  he  stood,  for  him  to  have  pulled  the  rope; 
and  where  defendant  adduced  further  evidence  to  the  effect  that  the 
plaintiff  had  reached  the  ground  and  was  clear  of  the  car  before  it 
started. 

4.  In  the  absence  of  evidence  to  the  contrary,  the  presumption 
would  be  that  the  conductor  gave  the  signal,  but  whether  that  pre- 
sumption was  overcome  was,  under  the  evidence  in  this  case,  for  the 
jury. 

Trials — Charge  to  jury — Harmless  error — Waiver, 

5.  A  party  may  not  sit  silent  and  take  his  chances  of  a  verdict 
and  then  if  it  is  adverse  complain  of  a  matter,  which  if  an  error, 
would  have  been  immediately  rectified  and  made  harmless. 

6.  Appellate  courts  will  not  review  matters  not  called  to  the  at- 
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tentioii  of  the  trial  court  unless  the  alleged  errors  are  basic  axid 
fundamentaL 

7.  Where  no  particular  instructions  are  prayed  the  court  is  re- 
sponsible only  for  the  general  efPect  of  the  charge  considered  as  a 
whole  and  not  for  mere  omissions  to  say  what  might  properly  have 
been  said.  • 

8.  The  fact  that  the  number  of  defendant's  witnesses  greatly  ex- 
ceeded the  number  of  plaintifPs,  should  be  called  to  the  attention 
of  the  juiy,  as  well  as  the  fact  that  plaintiff  was  an  interested  wit- 
ness, but  the  failure  of  the  trial  judge  so  to  do  is  not  reversible 
error  in  the  absence  of  a  request  so  to  charge. 

Argued  May  22,  1916.  Appeals,  Nos.  7  &  8,  May  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Dauphin 
Co.,  March  T.,  1912,  No.  361,  on  verdict  for  plaintiflfs,  in 
case  of  Mabel  Lerch  and  Harry  F.  Lerch  v.  Hershey 
Transit  Company.  Before  Brown,  C.  J.,  Mhstrbzat, 
Potter,  Stewart,  Moschziskbr,  Frazbr  and  Walung, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  McCarrell,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff,  Mabel  Lerch,  for  {2^00,  and  for 
Harry  F.  Lerch,  for  (850,  and  judgment  thereon.  De- 
fendant appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant,  in  refusing  to  enter  judgment  for  defendant 
n.  o.  v.,  instructions  to  the  jury  and  answers  to  points. 

E.  Lyman  Windolph,  with  him  E.  M.  Hershey  and 
John  E.  Smyder,  for  appellant. — The  signal  to  start  the 
car  was  given  by  an  unauthorized  passenger  who  acted 
so  suddenly  that  the  conductor  could  not  anticipate  or 
prevent  him :  Berlick  v.  Balto.  &  Ohio  R.  R.  Co.,  41  Pa 
Superior  Ct.  87;  Kennedy  v.  Penna.  R.  R.  Co.,  32  Pa 
Superior  Ct.  623 ;  Pittsburgh,  Ft.  Wayne  &  Chicago  Ry. 
Co.  V.  Hinds,  53  Pa.  512;  Ellinger  v.  Philadelphia,  Wil 
mington  &  Balto.  R.  R.  Co.,  153  Pa.  213 ;  Graeff  v.  Phila 
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delphia  &  Reading  R.  R.  Co.,  161  Pa.  230 ;  Fredericks  v. 
Northern  Central  R.  R.,  157  Pa.  103;  Cary,  et  al.,  v.  Los 
Angeles  Ry.  Co.,  108  Pae.  682 ;  Lereh  v.  Hershey  Transit 
Co.,  246  Pa.  473;  Cohen  v.  Philadelphia  Rapid  Transit 
Co.,  228  Pa.  243;  Ferry  v.  Manhattan  Ry.  Co.,  118  N.  T. 
497;  Krone  v.  Southwest  Mo.  Electric  Ry.  Co.,  97  Mo. 
App.,  609;  Moore  v.  Woonsocket  St;  Ry.  Co.,  27  R.  I. 
450;  Fanshaw  v.  Norfolk  &  Portsmouth  Traction  Co., 
108  Va.  300;  Lonzer  v.  Lehigh  Valley  R.  R.  Co.,  196  Pa. 
610. 

The  charge  to  the  jury  was  erroneous :  Cohen  v.  Phila- 
delphia Rapid  Transit  Co.,  228  Pa.  243 ;  Fineburg,  et  al., 
V.  Second  &  Third  Sts.  Pass.  Ry.  Co.,  182  Pa.  97;  Lingle 
V.  Scranton  Ry.  Co.,.  214  Pa.  500;  Hodder  v.  Philadel- 
phia Rapid  Transit  Co.,  217  Pa.  110 ;  Davies  v.  Philadel- 
phia Rapid  Transit  Co.,  228  Pa.  176. 

E,  E.  Beidleman,  with  him  4.  H,  Hull,  for  appellees. — 
There  was  no  reversible  error  in  the  charge :  Mastel  v. 
Walker,  246  Pa.  65 ;  Kyle  v.  Southern  Electric  Light  & 
Power  Co.,  174  Pa.  570 ;  Lautner  v.  Kann,  184  Pa.  334. 

Opinion  by  Mb.  Justice  Walung,  October  2, 1916 : 
This  is  an  action  by  husband  and  wife  for  personal 
injuries  to  the  wife  alleged  to  have  been  caused  by  de- 
fendant's negligence. 

On  March  25,  1910,  Mabel  Lerch,  herein  called  the 
plaintiff,  being  a  passenger  on  one  of  defendant's  electric 
street  railway  cars,  signaled  the  conductor  to  stop  the 
car  that  she  might  alight  therefrom  which  was  done. 
She  passed  out  the  rear  door  of  the  car  and  down  the 
steps  and  the  conductor  was  standing  there  on  the  plat- 
form. Plaintiff  testifies  that  before  she  had  cleared  the 
last  step  the  car  started  forward  causing  her  injury.  In 
other  words  that  she  was  hurt  by  the  premature  starting 
of  the  car.  On  the  instant  she  spoke  angrily  to  the  con- 
ductor, and  by  a  signal  from  him  the  car  was  stopped 
when  it  had  moved  about  four  feet.    Then  she  walked 
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away  and  the  car  proceeded.  Aside  from  a  denial  of 
the  injuries,  defendant  contends  that  plaintiff  had 
reached  the  ground  and  was  clear  of  the  car  before  it 
started,  and  also  that  such  starting  of  the  car  resulted 
from  the  unauthorized  act  of  a  passenger  in  signaling 
the  car  to  go  forward.  Both  branches  of  this  defense 
are  sustained  by  the  evidence  of  the  conductor  and  two 
passengers,  one  of  whom,  a  Mr.  Foreman,  testifies  that 
he  gave  such  signal  by  two  rings  of  the  bell. 

The  car  was  divided,  the  front  end  being  for  passen- 
gers and  the  rear  end  for  baggage ;  and  in  the  latter  there 
were  seats  at  the  sides.  Mr.  Foreman  testified  that 
while  standing  erect  he  could  reach  to  the  height  of  seven 
feet  three  inches  from  the  floor,  and  that  he  was  stand- 
ing in  the  baggage  compartment  about  two  feet  from  the 
door  when  plaintiff  passed  him  as  she  left  the  car,  and 
that  so  standing  he  put  his^  head  and  right  shoulder  out 
of  the  rear  door  and  with  his  left  hand  pulled  the  bell 
rope,  which  as  shown  by  other  evidence  was  seven  feet 
above  the  floor  and  seventeen  inches  to  one  side  of  the 
door.  According  to  the  evidence  for  defendant  Foreman 
stood  practically  facing  the  conductor  and  only  a  few 
feet  from  him;  and  Mr.  Boyer,  defendant's  other  wit- 
ness, and  only  other  passenger  in  the  baggage  compart- 
ment, was  seated  where  he  could  look  out  the  door ;  and 
all  three  were  watching  plaintiff  as  she  passed  down 
the  steps  to  leave  the  car.  Plaintiff  denies  that  anyone 
was  standing  in  the  baggage  compartment  as  she  passed 
out.  Between  that  compartment  and  the  rear  platform 
there  was  a  window  on  each  side  of  the  door  and  the  evi- 
dence was  conflicting  as  to  whether  the  situation  was 
such  that  the  alleged  act  of  Foreman  in  pulling  the  bell 
rope  could  and  should  have  been  seen  by  the  conductor 
in  time  to  have  prevented  it.  The  court  submitted  that 
question  to  the  jury,  and  also  the  question  as  to  whether 
Foreman  did  give  such  signal.  There  was  no  affirma- 
tive evidence  that  it  was  given  by  the  conductor. 

On  the  former  appeal  of  this  case,  in  246  Pa.  473,  the 
Vol.  cclv^13 
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judgment  for  plaintiff  was  reversed  inter  alia  on  the 
ground  that  the  jury's  finding  that  Foreman  did  not  ring 
the  bell  was  unfounded  and  a  capricious  disregard  of  un- 
disputed evidence.  However,  as  we  understand  the 
facts,  some  additional  testimony  was  submitted  on  the 
second  trial,  especially  on  the  question  of  the  ability  of 
Foreman  to  reach  the  bell  rope  while  standing  as  he 
testifies. 

The  charge  was  a  judicial  and  adequate  presentation 
of  the  case  to  the  jury.  While  there  are  expressions 
therein  which  might  seem  to  indicate  doubt  in  the  mind 
of  the  court  as  to  the  accuracy  of  some  of  the  evidence  on 
part  of  defendant,  however,  it  was  all  submitted  to  the 
jury.  The  learned  trial  judge  neglected  to  call  the  jury^s 
attention  to  plaintiff's  interest  in  the  suit  as  affecting 
her  credibility,  but  was  not  requested  so  to  do. 

This  court  has  repeatedly  held  that :  "When  the  testi- 
mony is  not  in  itself  improbable,  is  not  at  variance  with 
any  proved  or  admitted  facts,  or  with  ordinary  exi)eri- 
ence,  and  comes  from  witnesses  whose  candor  there  is  no 
apparent  ground  for  doubting,  the  jury  is  not  at  liberty 
to  indulge  in  a  capricious  disbelief."  But  we  are  of  the 
opinion  that  the  case  at  bar,  as  presented  by  the  present 
record,  does  not  come  within  that  rule.  Standing  lean- 
ing forward  as  Foreman  testifies  he  was,  it  is  a  matter 
of  some  doubt  whether  he  could  reach  the  bell  rope,  and 
to  the  writer  it  does  not  seem  probable  that  he  would  at- 
tempt to  do  so  in  the  presence  of  the  conductor  and  with- 
out any  reason  whatever  therefor.  If  as  the  jury  found 
d^endant's  witnesses  were  mistaken  as  to  plaintiff  hav- 
ing cleared  the  car  when  it  started,  that  to  some  extent 
goes  to  their  credibility.  It  is  a  circumstance  that  Fore- 
man was  a  very  close  intimate  friend  of  the  conductor. 
And  Boyer  seated  inside  might  ndt  be  apt  to  observe 
whether  plaintiff  had  cleared  the  car  when  it  started. 
We  make  no  intimation  that  the  testimony  of  those  wit- 
nesses is  not  entirely  reliable,  but  believe  the  surround- 
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ings  were  such  as  to  justify  the  court  in  permitting  the 
jury  to  pass  upon  its  credibility. 

In  the  absence  of  evidence  the  presumption  is  that  the 
conductor  gave  the  signal  in  question ;  and  we  are  not 
satisfied  that  the  oral  evidence  to  the  contrary  was  so 
convincing  as  to  require  the  court  to  pass  upon  it  as  a 
question  of  law.  Of  course,  as  a  general  rule  the  credi- 
bility of  witnesses  is  for  the  jury :  Lautner  v.  Kann^  184 
Pa.  334;  Second  National  Bank  of  Pittsburgh  v.  Hoff- 
man, 229  Pa.  429;  Cahill  v.  Philadelphia  Rapid  Transit 
Co.,  52  Pa.  Superior  Ct.  561. 

We  are  still  of  the  opinion  that  the  question  as  to 
whether  the  conductor  could  and  should  have  seen  Fore- 
man in  his  alleged  act  of  ringing  the  bell  in  time  to  have 
prevented  it  was  one  of  fact  for  the  jury. 

There  are  numerous  assignments  of  error  to  the  court's 
charge,  but  in  our  opinion  they  are  not  well  founded. 
All  the  requests  were  answered  and  only  a  general  ex- 
ception was  taken.  The  charge  as  a  whole  does  not  seem 
to  be  inadequate  or  misleading  and  no  specific  error  of 
law  therein  has  been  shown.  The  court  might  properly 
have  called  the  jury's  attention  to  the  numerical  super- 
iority of  defendant's  witnesses  and  to  plaintiflPs  interest 
as  affecting  her  credibility,  and  doubtless  would  have 
done  so  had  his  attention  been  called  thereto. 

Where  no  particular  instructions  are  prayed  the  court 
is  responsible  only  for  the  general  effect  of  the  charge 
considered  as  a  whole,  and  not  for  mere  omissions  to  say 
what  might  properly  have  bfeen  said:  Reeves  v.  Del., 
Lack.  &  Western  R.  R.  Co.,  30  Pa.  454. 

"A  party  may  not  sit  silent  and  take  his  chances  of  a 
verdict,  and  then  if  it  is  adverse  complain  of  a  matter 
which  if  an  error  would  have  been  immediately  rectified 
and  made  harmless":  Commonwealth  v.  Razmus,  210 
Pa.  609,  611 ;  Reznor  Mfg.  Co.  v.  Bessemer  &  Lake  Erie 
R.  R.  Co.,  233  Pa.  369. 

''Appellate  courts  will  not  review  matters  not  called 
to  the  attention  of  the  trial  court,  unless  the  alleged  er- 


Digitized  by  VjOOQ IC 


196    LERCH  V.  HERSHEY  TRANSIT  CO.,  AppeUant. 

Opinion  of  the  Court  [255  Pa 

rors  are  basic  and  fundamental'' :  Foley  v.  Philadelphia 
Rapid  Transit  Co.,  240  Pa.  169  (172). 

Of  course  error  may  be  assigned  to  omissions  in  the 
charge  when  the  trial  court's  attention  has  been  called 
thereto  at  the  time. 

We  find  no  reversible  error  in  the  record  and  do  not 
deem  it  necessary  to  refer  separately  to  each  assignment 
The  judgment  is  affirmed. 


Bider  v.  York  Haven  Water  &  Power  (Company, 
Appellant. 

TrespasB — Waters — Diversion — Evidence  —  Opinion  evidence  — 
Non-expert  testimony — Damages  —  Delay  in  payment  —  Punitive 
damages, 

1.  Where  farm  land  has  been  injured  hy  the  construction  of  a 
dam  across  a  stream  flowing  past  a  farm  so  that  the  waters  of  the 
stream  were  diverted,  the  measure  of  the  damage  is  the  difference 
in  the  market  value  of  the  farm  before  and  after  the  construction 
of  the  dam. 

2.  In  such  case  witnesses  who  were  residents  of  the  locality  and 
familiar  with  the  farm  and  other  real  estate,  and  who  had  some 
knowledge  of  the  selling  price  and  value  of  land  in  the  neighbor- 
hood, were  properly  permitted  to  express  their  opinions  as  to  the 
amount  of  the  damages. 

3.  In  such  case  evidence  of  the  alleged  loss  of  moisture  to  plain- 
tiff's lancl  which  had  been  accustomed  to  rise  from  the  water  and 
fall  in  the  form  of  dew  upon  the  adjoining  fields  thereby  increas- 
ing their  fertility,  was  properly  submitted  to  the  jury. 

4.  Where  in  such  case  plaintiff  refused  $600  offered  by  defendant 
for  his  damages,  and  in  an  action  therefor  recovered  $4,280  it  was 
not  error  to  permit  recovery  of  damages  for  delay. 

5.  Where  in  such  case  defendant  maintained  the^am  across  the 
stream  without  claim  or  semblance  of  authority,  and  in  a  suit  in 
equity  brought  by  plaintiff  to  compel  the  removal  of  the  dam  de- 
fendant disclaimed  any  intention  of  appropriating  the  water  by 
right  of  eminent  domain  and  neglected  to  remove  such  dam  for 
several  months  after  the  Supreme  Court  affirmed  a  decree  ordering 
its  removal,  there  was  such  a  careless  and  reckless  disregard  of 
plaintiff's  rights  as  to  warrant  the  submission  of  the  question  of 
punitive  damages  to  the  jury,  and  in  such  case  an  award  of  $500 
as  punitive  damages  was  not  excessive. 
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Argued  May  23,  1916.  Appeal,  No.  10,  May  T.,  1916; 
by  defendant,  from  judgment  of  0.  P.  Dauphin  Co.,  Jan. 
T.,  1913,  No.  80,  oii  verdict  for  plaintiff,  in  case  of  John 
B.  Rider  v.  York  Haven  Water  and  Power  Company. 
Before  Bbovv^n,  C.  J.,  Mhstrbzat,  Potter,  Stewart, 
MoscHZiSKER,  Frazbb  and  Walung,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  the  diversion  of  water 
from  a  river.     Before  McCarrbll,  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court 
and  in  Rider  v.  York  Haven  Water  &  Power  Co.,  251  Pa. 
18. 

Verdict  for  plaintiff  for  f4,280  for  injury  sustained  by 
the  trespass;  f  1,712  for  delay  and  f500  punitive  dam- 
ages.    Defendant  appealed. 

Errors  assigned  were  rulings  on  evidence,  instructions 
to  the  jury  and  in  permitting  recovery  of  punitive  dam- 
ages. 

Reynolds  D,  Brown,  with  him  Charles  L.  Bailey,  Jr., 
and  Malcolm  Floyd,  Jr.,  for  appellant. 

JoJm  B.  Oeyer,  with  him  John  E,  Fox,  for  appellee. 

Opinion  by  Mr.  Justice  Walling,  October  2, 1916 : 
This  is  an  action  by  a  riparian  owner  for  damages  on 
account  of  the  diversion  of  water  from  its  natural  chan- 
nel. At  the  place  in  question,  the  Susquehanna  River 
flows  in  a  southerly  direction  and  for  a  distance  of  about 
three  miles  is  divided  by  an  island,  called  Duffy's  Island, 
into  two  channels  known  as  the  east  and  west  channel. 
The  east  channel  is  about  one  thousand  feet  wide,  and 
the  island  and  the  west  channel  are  each  about  one-half 
mile  in  width. 

PlaintiflPs  farm,  containing  107  acres,  is  located  on  the 
east  side  of  the  east  channel  and  has  a  river  frontage  of 
about  one-half  mile. 
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Defendant  is  a  duly  chartered  water  and  power  com- 
pany and  has  its  plant  located  in  said  river  below  Duflfy's 
Island  and  owns  the  island. 

In  1908  defendant,  to  increase  the  flow  of  water  in  the 
west  channel  of  the  river  and  through  its  plants  con- 
structed a  dam  extending  from  the  north  end  of  said 
island  in  a  northeasterly  direction  to  the  east  bank  of  the 
river  by  reason  of  which  the  water  practically  ceased  to 
flow  in  said  eastern  channel  during  dry  summer  seasons ; 
at  which  times  the  river  bed  in  front  of  plaintiflPs  prem- 
ises presented  an  unsightly  view  of  rocks,  mud  and  pools 
of  stagnant  water,  accompanied  according  to  some  evi- 
dence by  foul  odors. 

Plaintiff  in  1909  flled  a  bill  in  equity  in:  the  court  below 
against  the  defendant  to  compel  a  removal  of  said  dam, 
and  a  flnal  decree  to  that  effect  was  entered  by  said  court 
in  February,  1912,  which  was  affirmed  by  this  court  June 
27, 1913.  See  Rider  v.  York  Haven  Water  &  Power  Co., 
242  Pa.  141. 

After  the  entry  of  said  flnal  decree  in  the  court  below, 
to  wit,  in  September,  1912,  plaintiff  brought  this  action 
for  damages  on  account  of  the  diversion  of  said  water; 
and  at  the  former  trial  recovered  a  verdict,  which  was 
set  aside  by  this  court  in  Rider  v.  York  Haven  Water  & 
Power  Co.,  251  Pa.  18,  on  the  ground  inter  alia  that  the 
punitive  damages  awarded  were  excessive.  It  is  there 
held  that  the  damages  should  be  assessed  as  for  a  perma- 
nent injury,  especially  so  in  the  event  of  defendant's  pos- 
sessing the  i>ower  of  eminent  domain.  See  also- Wagner 
V.  Purity  Water  Co.,  241  Pa.  328.  Before  the  present 
trial  of  this  case  it  was  determined  that  defendant  pos- 
sessed such  right  and  it  flled  a  bond  to  protect  plaintiff 
and  began  proceedings  to  acquire  the  water  in  contro- 
versy thereunder. 

The  trial  was  conducted  on  the  correct  theory  that 
plaintiff's  actual  damage  was  the  difference  in  the  market 
value  of  his  farm  before  and  after  the  construction  of 
said  dam,  which  the  jury  found  to  be  f4,280.00,  and 
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added  thereto  |1,712.00  for  delay,  and  fSOO.OO  as  puni- 
tive damages,  making  the  total  verdict  f  6,492.00. 

Complaint  is  made  at  the  ruling  of  the  court  below  in 
permitting  certain  of  plaintiflf's  witnesses  to  express 
opinions  as  to  the  amount  of  damages.  However,  such 
witnesses  were  all  residents  of  the  locality,  familiar  with 
plaintiff's  farm  and  other  real  estate,  with  some  knowl- 
edge of  the  selling  price  and  value  of  land  in  the  neigh- 
borhood. We  believe  the  court  committed  no  reversible 
error  is  permitting  them  to  express  opinions,  the  value  of 
which  was  of  course  for  the  jury. 

An  element  of  damage  referred  to  by  some  of  said  wit- 
nesses was  the  alleged  loss  of  moisture  to  plaintiff's  land, 
which  had  been  accustomed  to  rise  from  the  water  and 
fall  in  the  form  of  dew  upon  the  adjoining  fields,  thus  in- 
creasing their  fertility.  While  there  may  be  doubt  as  to 
that,  the  evidence  was  such  as  to  warrant  its  submission 
to  the  jury. 

The  damage  to  plaintiff's  premises  resulted  when  the 
water  was  diverted  by  the  construction  of  the  dam  in 
1908,  and  he  was  prima  facie  entitled  to  compensation 
for  the  delay :  Hoffman  v.  Philadelphia,  250  Pa.  1.  And 
the  whole  record  would  not  justify  a  finding  that  he  had 
forfeited  his  right  thereto  by  any  stubborn  or  wilful  mis- 
conduct on  his  part.  In  view  of  the  verdict  he  was  cer- 
tainly not  culpable  in  declining  to  accept  the  tender  of 
1600.00. 

The  conduct  of  defendant,  including  constructing  and 
maintaining  the  dam  across  the  river  without  claim  or 
semblance  of  authority,  the  disclaiming  in  the  equity  suit 
any  intention  of  appropriating  the  water  by  right  of 
eminent  domain  and  the  neglect  to  remove  such  dam  for 
several  months  after  this  court  had  affirmed  the  decree 
ordering  its  removal,  tended  to  show  a  careless  and  reck- 
less disregard  of  plaintiff's  rights  and  made  the  question 
of  punitive  damages  one  proper  for  the  consideration  of 
the  jury,  and  the  amount  allowed  as  such  was  not  out  of 
proportion  to  the  actual  damages. 
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We  see  nothing  in  the  remarks  of  counsel  to  justify 
setting  aside  the  verdict.  He  merely  called  the  jury's 
attention  to  the  amount  of  damages  which  the  evidence 
for  plaintiff  indicated  he  was  entitled  to  recover,  which 
is  entirely  different  from  informing  the  jury  of  the 
amount  claimed  in  the  statement. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Bates  V.  Carter  Construction  Company,  Appellant. 

Witnesses — Competency  —  A  ction  against  corporation  —  State- 
ments of  stockholder — Death  of  stockholder — Plaintiff  as  witness — 
Act  of  May  28, 1887,  P.  L.  158, 

1.  Since  the  passage  of  the  Act  of  M^y  23,  1887,  P.  L.  158,  the 
court  must  discountenance  all  objections  to  the  competency  of  a 
witness  on  the  ground  of  interest  and^  policy  unless  they  be  made 
clearly  to  appear. 

2.  In  an  action  against  a  corporation  the  plaintiff  is  not  ren- 
dered incompetent  to  testify  as  to  certain  relevant  conversations 
between  himself  and  a  former  officer  and  stockholder  of  the  de- 
fendant company  who  died  before  the  trial.  It  is  the  individual, 
personal,  adverse  interest  which  works  a  diaqualification. 

Contracts — Recision — Evidence — Bet-off — A ssignment — Time  of 
perfomvance  unstated  —  Prematurity  of  action  —  Change  of  place 
of  performa/nce — Increased  cost — Measure  of  damages — Loss  of 
profits — Case  for  jury. 

3.  In  an  action  by  a  subcontractor  against  a  general  contractor 
to  recover  a  balance  due  for  work  performed  and  for  profits,  which 
plaintiff  alleged  he  would  have  made,  had  he  been  permitted  to 
complefc  his  contract,  it  appeared  that  after  plaintiff  had  per- 
formed a  part  of  the  work  defendant  had  rescinded  the  contract. 
Defendant  offered  evidence  that  it  had  paid  directly  to  a  subcon- 
tractor of  plaintiff,  part  of  an  amount  due  by  plaintiff  to  said  sub- 
contractor and  sought  to  set  off  such  payment  against  plaintiff's 
claim.  Plaintiff  alleged  that  under  his  contract  with  such  sub- 
contractor such  payment  was  not  due  the  subcontractor  until  after 
plaintiff  had  been  paid  by  defendant,  and  consequently  the  payment 
by  defendant  was  unauthorized.   It  appeared  that  the  subcontractor 
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had  attached  payments  due  plaintiff  in  the  hands  of  defendant  and 
that  defendant,  upon  paying  the  subcontractor,  had  taken  an  assign- 
ment of  his  claim  against  plaintiff.  Held,  that  the  evidence  was 
admissible. 

4.  Where  in  such  case  it  appeared  that  plaintiff  had  made  a 
partial  assignment  of  his  claim  to  the  use  of  a  bank  and  that  the 
action  was  marked  to  the  use  of  the  bank  and  plaintiff,  it  was  not 
error  to  admit  in  evidence  the  assignment  of  the  plaintiff's  claim 
to  the  bank,  or  to  refuse  a  point  to  the  effect  that  as  the  assign- 
ment was  only  a  partial  one  there  could  be  no  recovery  by  the 
assignee,  in  view  of  the  fact  that  the  cause  of  action  had  not  been 
split,  that  only  one  action  had  been  brought,  and  that  for  the  entire 
amount  of  the  claim. 

6.  In  such  case  the  court  erred  in  refusing  defendant's  offer  of 
evidence  as  to  what  it  actually  cost  to  complete  the  plaintiff's  con- 
tract and  that  the  work  was  done  in  a  careful  manner,  and  as 
economically  and  cheaply  as  possible,  for  the  purpose  of  showing 
that  plaintiff  could  not  have  completed  the  contract  at  the  prices 
claimed  by  him,  except  at  a  loss ;  and  it  was  immaterial  that  plain- 
tiff had  sublet  part  of  such  work  where  there  was  no  evidence  that 
plaintiff  had  sublet  the  entire  work  which  was  yet  to  be  done,  or 
of  the  financial  ability  of  the  subcontractor  to  complete  the  work 
for  the  prices  named. 

6.  For  the  breach  of  a  contract  damages  may  be  recovered  fpr 
loss  of  profits,  the  direct  and  immediate  fruits  of  the  contract  itself, 
and  ascertainable  with  reasonable  certainty,  when  they  are  the  re- 
sult of  such  breach,  or  which  under  the  circumstances  the  parties 
may  have  contemplated  at  the  execution  of  the  contract  as  the 
probable  result  of  its  breach;  but  damages  for  the  loss  of  profits 
for  the  violation  of  a  contract  may  not  be  recovered  when  they  are 
uncertain,  remote  or  speculative,  or  when  they  grow  out  of  a  subse- 
quent collateral  or  subordinate  undertaking  which  was  entered 
into  on  the  faith  of  the  principal  contract. 

7.  In  such  case  wEere  the  suit  was  on  an  oral  contract  which  did 
not  fix  any  time  limit  for  performance,  and  which  defendant  had 
rescinded  after  part  performance  by  the  plaintiff,  the  court  did  not 
err  in  refusing  to  charge  that  the  plaintiff  was  not  entitled  to 
recover  because  the  contract  was  entire  and  no  action  could  be 
maintained  upon  it  until  the  time  for  its  expiration  had  arrived. 

8.  In  such  case  where  part  of  plaintiff's  claim  was  for  extra  haul- 
ing alleged  to  have  been  necessitated  by  a  change  in  the  location 
of  the  line  of  railroad  upon  which  the  work  was  done,  the  court 
properly  submitted  to  the  jury  the  question  whether  the  change 
increased  the  expense  of  the  work  for  the  plaintiff,  where  the  evi- 
dence on  that  point  was  conflicting. 
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Argued  May  9, 1916.  Appeal,  No.  138,  Jan.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Fayette  Co., 
June  T.,  1911,  No.  108,  on  verdict  for  plaintiff  in  caije 
of  William  M.  Bates,  now  for  the  use  of  First  National 
Bank  of  Connellsville,  and  William  M.  Bates  v.  Carter 
Construction  Company,  a  corporation.  Before  Brown, 
C.  J.,  PoTTBR,  MosGHziSKBR,  Frazeb  and  Walling,  JJ. 
Reversed. 

Assumpsit  on  an  oral  contract.  Before  Van  Swbab- 
INGBN,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  f27,749.91  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned,  among  others,  were  the  various  rul- 
ings on  evidence  referred  to  in  the  opinion  of  the  Su- 
preme Court,  the  charge  to  the  jury  and  the  refusal  to 
direct  a  verdict  for  the  defendant. 

D.  W.  McDonald,  with  him  James  R.  Cray,  for  appel- 
lant.— It  was  error  to  permit  plaintiff,  to  testify  as  to 
conversations  with  a  deceased  officer  and  stockholder  of 
the  corporation :  Act  of  May  23, 1887,  P.  L.  158 ;  Dickson 
V.  McCraw,  151  Pa.  98 ;  Irwin  v.  Nolde,  164  Pa.  205 ;  Pat- 
tison  V.  Cobb,  26  Pa.  Superior  ,Ct.  72 ;  Gunster  v.  Jessup, 
196  Pa.  548;  Home  v.  Petty,  192  Pa.  32;  First  National 
Bk.  of  Bloomsburg  v.  Gerli,  225  Pa.  256. 

The  assignment  from  the  legal  plaintiff  to  the  use- 
plaintiff  was  improperly  admitted,  no  copy  thereof  being 
attached  to  plaintiff's  statement :  Act  of  May  25, 1887,  P. 
L.  271,  Sec.  3 ;  McGonnigle  v.  McGonnigle,  5  Pa.  Superi- 
or Ct.  168 ;  Stockley  v.  McClurg,  14  Pa.  Superior  Ct.  629 ; 
White  V.  Sperling,  24  Pa.  Superior  Ct.  120;  Acme 
Manfg.  Co.  v.  Reed,  181  Pa.  382;  and  for  the  further 
reason  that  the  assignment  was  but  partial :  Appeals  of 
the  City  of  Philadelphia  et  al.,  86  Pa.  179;  Botsford  v. 
Lull,  30  Pa.  Superior  Ct.  392. 
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The  action  was  premature :  Zuck  &  Henry  v.  McClure 
&  Co.,  98  Pa.  541. 

The  question  as  to  whether  plaintiff  was  entitled  to 
recover  an  additional  amount  by  reason  of  the  change  of 
place  of  performance  of  the  contract  should  not  have 
been  submitted  to  , the  jury:  Bornscheuer  v.  Consoli- 
dated Traction  Co.,  198  Pa.  332. 

E.  C.  Higbee,  of  Sterling,  Higbee  d  Matthews,  for  ap- 
pellee.— ^Plaintiff  was  a  competent  witness :  Act  of  May 
23,  1887,  P.  L.  159. 

The  set-off  should  not  have  been  allowed,  the  amount 
not  being  due  at  the  time  of  commencement  of  the  suit: 
Roig  V.  Tim,  103  Pa.  115 ;  Pocono  Spring  Water  Ice  Co. 
V.  American  Ice  Co.,  214  Pa.  640. 

The  assignment  by  the  legal  plaintiff  to  the  use-plain- 
tiff did  not  affect  the  legal  plaintiff's  right  to  recover: 
Act  of  March  12, 1842,  P.  L.  66,  Sec.  4;  Corson  v.  Hunt, 
14  Pa.  510;  Humbird  v.  Davis,  210  Pa.  311. 

The  allowance  of  the  item  claimed  by  the  plaintiff  on 
account  of  the  change  of  location  of  the  railroad  on 
which  the  work  was  done  was  a  question  of  fact  for  the 
jury :  Holland  v.  Kindregan,  155  Pa.  156 ;  Sloan  v. 
Philadelphia  &  Reading  R.  R.  Co.,  231  Pa.  332. 

Opinion  by  Mr.  Justice  Potter,  October  2, 1916 : 
The  defendant  in  this  case  held  a  contract  for  building 
the  Connellsville  and  State  Line  Railroad  between  Cum- 
berland, Md.,  and  Connellsville,  Pa.  In  May,  1910,  it 
awarded  a  subcontract  to  William  M.  Bates,  the  plain- 
tiff, for  portions  of  the  work.  The  contract  was  verbal, 
but  it  was  intended  that  it  should  be  reduced  to  writing. 
Before  this  was  done,  plaintiff  began  work,  and  defendant 
made  payments  to  him  on  account,  aggregating  f31,918.- 
54.  While  the  work  was  in  progress,  defendant  sent  to 
plaintiff  a  form  of  written  contract,  and  requested  him 
to  sign  it.  He  declined  to  do  so,  claiming  that  it  did  not 
properly  express  the  agreement,  and,  after  considerable 
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correspondence,  in  the  course  of  which  plaintiff  signed 
and  sent  to  defendant  a  form  of  contract  which  was  not 
accepted,  defendant  notified  plaintiff  that  no  further  pay- 
.  ments  would  be  made  to  him  until  the  written  contract 
was  executed.  In  reply  plaintiff  again  refused  to  sign 
the  paper,  claiming  it  did  not  correspond  with  the  verbal 
agreement,  and  he  gave  notice  that,  unless  payments 
were  made  to  him  in  accordance  with  the  latter,  he  would 
be  unable  to  continue  the  work,  and  would  rescind  the 
contract  and  bring  suit  for  damages.  As  the  payments 
wpre  not  made,  plaintiff  did  rescind,  and  brought  this 
suit  claiming  to  recover  a  balance  due  for  work  actually 
performed,  and  for  profits  which  he  averred  he  would 
have  made  had  he  been  permitted  to  carry  out  the  con- 
tract. 

Prior  to  the  suit,  plaintiff  assigned  his  claim  to  the 
First  National  Bank  of  Connellsville,  to  secure  an  in- 
debtedness to  the  bank.  The  suit  was  brought  to  the 
use  of  both  plaintiff  and  the  bank,  and  the  amended 
statement  recites  the  assignment. 

The  trial  in  the  court  below  resulted  in  a  verdict  for 
plaintiff,  for  the  sum  of  f 27,749.91  and,  from  the  judg- 
ment entered  thereon,  defendant  has  appealed. 

In  the  first  assignment  of  error,  complaint  is  made 
that  Bates  was  permitted  to  give  certain  conversations 
between  himself  and  Mr.  Carter,  formerly  an  officer  and 
stockholder  in  the  defendant  corporation,  but  who  died 
before  the  trial. 

Under  Section  5  of  the  Act  of  May  23, 1887,  P.  L.  158, 
any  person  whose  interest  is  adverse  to  the  right  of  a 
deceased  party  to  a  contract,  is  prohibited  from  testify- 
ing. But  in  this  case,  Mr.  Carter,  the  deceased,  was  not 
a  party  to  the  contract,  nor  can  the  fact  that  he  was  a 
stockholder  in  defendant  corporation,  be  regarded  as 
rendering  the  interest  of  the  witness  Bates  adverse  to 
him.  To  hold  otherwise,  would  be  to  render  parties  to 
suits  against  corporations  incompetent  to  testify  as  to 
any  matter  in  connection  with  a  stockholder  who  may 


Digitized  by  VjOOQ IC 


BATES  V.  CARTER  CONSTRUCTION  CO.,  AppeL  205 
1916.]  Opinion  of  the  Court 

,  have  died  after  the  cause  of  action  has  arisen.  It  could 
not  have  been  the  legislative  intent  to  carry  the  prohi 
bition  so  far.  It  was  the  individual^  personal,  adverse 
interest  which  was  to  work  a  disqualification.  In  the 
present  case  it  was  the  interest  of  the  corporation  de- 
fendant which  was  adverse  to  the  witness,  and  the  cor- 
poration is  living. 

In  Allen's  Est.,  207  Pa.  325,  the  present  Chief  Justice, 
considering  the  clause  of  the  Act  of  1887,  which  is  under 
construction  in  the  case  at  bar,  said  (p.  327) :  "Since  the 
passage  of  the  Act  of  1887  competency  is  the  rule ;  in- 
competency the  exception.  Departures  from  the  com- 
mon-law rules  of  evidence  are  for  the  legislature  and 
when  so  made,  inequalities,  real  or  apparently  so,  result- 
ing from  the  legislative  removal  of  the  disqualifications 
of  witnesses,  cannot  be  urged  as  reasons  why  judges 
ought  not  to  read  the  words  of  legislators  as  they  are 
written." 

In  Keating  v.  Nolan,  51  Pa.  Superior  Ct.  320,  Rice, 
P.  J.;  after  quoting  the  above  language  of  Mr.  Justice 
Brown,  said  further  (p.  322) :  "As  was  held  shortly 
after  the  passage  of  the  Act  of  April  15,  1869,  P.  L.  30, 
so  it  may  be  said,  with  even  greater  emphasis  since  the 
passage  of  the  Act  of  1887,  the  court,  in  order  to  act  in 
good  faith  toward  the  legislative  branch  of  the  govern- 
ment, must  discountenance  all  objections  on  the  score  of 
interest  and  policy  unless  they  be  made  clearly  to  ap- 
pear: McClelland's  Exr.  v.  West's  Adm.,  70  Pa.  183." 
The  %vHt  assignment  is  therefore  dismiss^. 

In  the  second  and  third  assignments,  it  is  alleged  that 
the  trial  judge  erred  in  excluding  evidence  of  the  pay- 
ment by  defendant  of  |3,500  to  Visconti,  Soldano  & 
D'Auria,  who  were  subcontractors  for  a  portion  of  the 
work  contracted  for  by  plaintiff,  and  in  the  exclusion  of 
evidence  of  a  written  assignment  by  Visconti  &  Soldano 
to  defendant,  of  their  claim  against  plaintiff  to  the  ex- 
tent of  such  payment  of  ^3,500.  It  is  admitted  that 
the  plaintiff  Bates  was,  at  the  time,  indebted  to  his  sub- 
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contractors,  Visconti,  Soldano  &  D^Auria,  in  a  sum  ex- 
ceeding $6,000.  But  it  is  alleged  that  this  indebted- 
ness was  not  then  payable,  for  the  reason  that,  under 
the  terms  of  the  contract  between  Bates  and  his  subcon- 
tractors, the  latter  were  to  be  paid  upon  monthly  esti- 
mates of  the  railroad  company^s  engineer  within  three 
days  after  payment  was  made  to  plaintiff.  In  the  offer 
of  evidence  which  was  rejected,  there  was  a  recital  of  the 
fact  that  by  proceedings  in  Foreign  Attachment  in  the 
Court  of  Common  Pleas  of  Payette  County  the  firm  of 
Visconti,  Soldano  &  D'Auria  had  attached  the  moneys 
and  credits  of  Bates  which  were  in  the  hands  of  defend- 
ant company.  Debts  not  yet  due  are  subject  to  attach- 
ment, although  the  garnishee  need  not  pay  until  ma- 
turity. But  in  this  case  the  objection  that  the  indebted- 
ness was  not  then  due,  was  based  upon  a  technicality  so 
bald  that  it  deserves  small  consideration.  Upon 
monthly  estimates,  and  within  three  days  of  the  time 
when  defendant  company  paid  Bates,  he  was  bound  to 
pay  his  subcontractors.  The  defendant  company  ad- 
mitted indebtedness  to  Bates  to  the  extent  of  f3,500.00 
which  was  bound  by  the  attachment.  It  might  have  held 
this  amount  to  await  the  termination  of  the  attachment 
proceedings.  But  Bates  could  not  deny  the  indebted- 
ness, he  could  only  contend  that,  under  a  very  technical 
construction  of  his  agreement  with  his  subcontractors, 
the  money  which  he  owed  them  was  not  then  payable,  be- 
cause he  had  not  been  paid  by  the  defendant  and  a  period 
of  three  days  after  such  payment  had  not  elapsed.  Un- 
der the  circumstances,  payment  by  the  garnishee  to  his 
subcontractors  should  fairly  be  regarded  as  payment  to 
Bates,  as  it  went  in  discharge  of  his  admitted  indebted- 
ness. The  most  that  could  then  be  said  was  that  the 
payment  thus  made  was  three  days  in  advance  of  the 
limit  of  time  within  which  it  could  be  withheld.  The' 
service  of  the  attachment  prevented  defendant  from  mak- 
ing payment  directly  to  Bates,  and  yet  he  contends 
that,  until  payment  was  actually  made  to  him,  his  sub- 
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contractors  could  have  no  right  to  collect  the  amount 
which  admittedly  he  owed  them.  This  would  be  an  un- 
reasonable construction  to  place  upon  the  agreement. 
It  clearly  appears  that  monthly  estimates  and  monthly 
payments  were  contemplated,  and  that  the  time  of  such 
payments  to  the  subcontractors  was  not  to  be  delayed 
more  than  three  days  after  each  monthly  payment  had 
been  made  by  defendant  to  Bates.  It  cannot  be  fairly 
or  reasonably  inferred  from  the  terms  of  the  contract 
that  in  any  event  payments  were  to  be  made  otherwise 
than  monthly.  The  requirement  that  they  should  be 
made  at  least  that  often,  is  as  obvious  and  is  quite  as 
imperative  as  the  stipulation  that  they  are  to  be  made 
within  three  days  after  Bates  received  his  monthly  pay- 
ment. Under  the  circumstances,  to  hold  that  the  in- 
del)tedness  of  Bates  to  his  subcontractors  could  not  be 
collected  because,  technically,  it  was  not  payable  until 
the  lapse  of  three  days  after  Bates  had  been  paid,  would 
be  a  perversion  of  justice.  The  offer  to  show  the  pay- 
ment by  defendant  company,  to  the  subcontractors  of 
Bates,  in  connection  with  the  attachment  proceedings, 
should  have  been  admitted,  as  being,  under  the  circum- 
stances, a  proper  set-oflf  in  the  present  suit.  The  second 
and  third  assignments  of  error  are  therefore  sustained. 

Counsel  for  appellant  complain,  in  the  fifth  and  sixth 
assignments,  that  the  trial  judge  erred  in  admitting  in 
evidence  the  written  assignment  of  plaintiflPs  claim  t6 
the  Fint  National  Bank  of  Connellsville,  and  in  refus- 
ing to  affirm  defendant's  second  point,  to  the  effect  that, 
as  the  assignment  was  only  a  partial  one,  there  could  be 
no  recovery  by  the  assignee.  These  objections  are  with- 
out merit.  No  recovery  was  sought  by  the  assignee. 
The  cause  of  action  has  not  been  split.  Only  one  suit 
has  been  brought,  and  that  is  for  the  entire  amount  of 
the  claim.  The  verdict  and  judgment  are  in  favor  of 
William  M.  Bates,  although  marked  for  the  use  of  his 
assignee  and  himself. 

Part  of  the  claim  of  plaintiff  was  for  the  loss  of 
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profits  which  he  anticipated  he  would  make^  if  he  com- 
pleted the  contract  Defendant  contended  that  the 
easier  and  less  expensive  portion  of  the  contract  had 
been  performed  before  plaintiff  stopped  work,  and  that 
there  would  have  been  no  profit  for  him  in  that  which 
then  remained  to  be  done.  In  support  of  this  conten- 
tion, defendant  offered  to  prove  what  it  actually  cost  to 
complete  the  Bates  contract,  and  that  the  work  was 
done  in  a  careful  manner,  and  as  economically  and 
cheaply  as  possible.  The  purpose  of  the  offer  was  to  show 
that  plaintiff  could  not  have  completed  the  contract  at 
the  prices  claimed  by  him,  except  at  a  loss.  Counsel  for 
.  plaintiff  objected  to  the  admission  of  the  offer,  for  the 
reason,  among  others,  that  it  appeared  in  evidence  that 
plaintiff  had  let  and  sublet  all  the  concrete  and  third 
class  masonry  work  involved  in  his  contract,  and  also 
part  of  his  contract  for  excavation.  The  objection  was 
sustained  by  the  trial  judge,  and  his  action  in  so  doing, 
is. made  the  subject  of  the  seventh  assignment  of  error. 
It  did  not  appear  that  plaintiff  had  sublet  the  entire 
work  which  was  yet  to  be  done,  nor  was  the  financial 
ability  of  the  subcontractors  to  complete  the  work,  for 
the  prices  named,  shown. 

In  2  Sedgwick  on  Damages  (9th  ed..l912),  Section 
636m,  it  is  said  (p.  1268) :  "If  the  period  fixed  for  the 
complete  performance  of  the  contract  has  passed  before 
the  trial,  there  is  no  uncertainty  as  to  the  actual  cost  of 

performance The  contract  price  ^ and  the  exact 

cost  of  performance  can  be  shown,  and  the  difference  be- 
tween them  is  the  measure  of  damages."  Citing  Mafi- 
terton  &  Smith  v.  Mayor  of  Brooklyn,  7  Hill  (N.  Y.)  61. 

In  Clyde  Coal  Co.  v.  Pittsburgh  &  Lake  Erie  R.  R.  Co., 
226  Pa.  391,  it  was  held,  &s  set  forth  in  the  syllabus,  that 
"profits  arising  from  a  subsequent  contract,  though  made 
on  the  faith  of  the  original  contract,  and  capable  of  defi- 
nite ascertainment,  are  not  recoverable  in  an  action  for 
the  breach  of  the  original  contract." 

Our  Brother  Mbstrezat,  after  an  examtaation  of  the 
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authorities  on  the  subject,  there  said  (p.  400) :  "From 
these  and  other  adjudicated  cases  the  doctrine  may  be 
regarded  as  settled  that  for  the  breach  of  a  contract  dam- 
ages may  be  recovered  for  loss  of  profits,  the  direct  and 
immediate  fruits  of  the  contract  itself  and  ascertainable 
with  reasontible  certainty,  when  they  are  the  natural  re- 
sult of  such  breach,  or  which,  under  the  circumstances, 
the  parties  may  have  contemplated  at  the  execution  of 
the  contract  as  the  probable  result  of  its  breach ;  but 
damages  for  the  loss  of  profits  for  the  violation  of  a  con- 
tract may  not  be  recovered  where  they  are  uncertain, 
remote  or  speculative,  or  when  they  grow  out  of  a  subse- 
quent collateral  or  subordinate  undertaking  which  was 
entered  into  upon  the  faith  of  the  principal  contract." 
Under  the  principle  thus  set  forth,  the  evidence  offered 
by  defendant,  as  to  the  actual  cost  of  the  completion  of 
the  work,  should  have  been  admitted.  It  was  not  enough 
for  plaintiff  to  show  that  he  had  a  previous  contract  un- 
der which  it  had  been  agreed  that  the  work  would  be 
done  for  less  money.  The  question  was  whether  such  a 
contract  would  have  been  carried  out,  and  the  work 
actually  completed  at  a  profit  to  plaintiff. 

The  eighth  assignment  is  to  the  refusal  of  defendant's 
sixth  point,  which  requested  the  trial  judge  to  charge 
that  plaintiff  was  not  entitled  to  recover,  because  the 
contract  was  an  entire  one,  and  no  action  could  be  main- 
tained upon  it  until  the  time  for  its  expiration  had  ar- 
rived. 

The  verbal  contract,  so  far  as  the  testimony  shows,  did 
not  fix  any  time  limit  for  performance.  In  the  form  of 
contract  afterwards  sent  to  plaintiff  by  defendant  it  was 
provided  that  the  work  should  be  completed  on  or  before 
January  1, 1911.  In  the  modification  attached  to  the 
contract  iby  plaintiff  and  signed  by  him  it  was  provided 
that  the  time  for  completion  should  be  April  1,  instead 
of  January  1, 1911.  The  present  suit  was  brought  March 
25, 1911. 

Vol.  cclv — 14 
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As  defendant  refused  to  accept  plaintiff's  modifica- 
tions of  the  contract,  one  of  which  was  the  change  from 
January  1,  1911,  to  April  1,  and  insisted  on  retaining 
the  former  date,  it  is  inconsistent  to  claim  at  this  time 
that  April  1st,  was  the  date  when  the  contract  expired. 
Plaintiff's  claim  was  not  based  on  the  unaccepted  writ- 
ten contract,  but  on  a  verbal  contract,  which  did  not 
specify  any  date  for  completion  of  the  work.  Even  if 
defendant's  contention  that  a  suit  brought  six  days  be- 
fore the  expiration  of  the  limit  fixed  for  the  completion 
of  the  work  to  be  done  under  the  contract  should  be  sus- 
tained, it  would  not  apply  to  the  present  case,  in  which 
there  was  no  stipulation  as  to  date  for  completion. 

In  the  ninth  assignment,  the  court  below  is  charged 
with  error  in  submitting  to  the  jury  plaintiff's  claim  for 
extra  hauling  alleged  to  have  been  caused  by  a  change  in 
the  location  of  the  line  of  the  railroad.  It  is  admitted 
that  the  line  was  changed  by  the  railroad  company,  after 
the  contract  was  made.  But  whether  or  not  the  change 
increased  the  expense  of  the  work  for  plaintiff  was  a  dis- 
puted question  of  fact.  The  evidence  as  to  this  point 
was  conflicting,  but  the  credibility  of  the  witnesses  was 
for  the  jury,  and  the  trial  judge  did  not  err  in  submitting 
to  them  the  question  whether  the  change  of  location  im- 
posed additional  expense  upon  plaintiff  in  the  perform- 
ance of  the  contract.  The  jury  should  have  been  cau- 
tioned against  accepting  the  results  of  guess  work  in  this 
connection,  as  against  the  testimony  of  the  engineers  in 
charge  of  the  work,  based  upon  their  records,  which  were 
presumably  accurate. 

The  second,  third,  and  seventh  assignments  of  error 
are  sustained,  and  the  judgment  is  reversed  with  a  venire 
facias  de  novo. 
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Speer  v^  Monongahela  Railroad  Co.,  Appellant 
(No.l). 

Eminent  domain — Railroads — Adoption  of  line— Failure  to  make 
compensation  or  give  securUjf — Right  to  abandon — Property  own- 
er's rights — Judgment  for  defendants,  o.  v. 

1.  A  railroad  company  after  adopting  and  locating  its  line  has 
the  right  to  abandon  the  route,  before  any  actual  entry  upon  the 
land  has  been  made  iot  construction  purposes  and  prior  to  the  filing 
of  a  bond  to  secure  the  payment  of  damages.  Until  compensation 
is  paid  or  security  given  no  title  is  vested  in  the  condemnor. 

2.  The  successive  steps  contemplated  by  the  Act  of  February  19, 
1849,  P.  L.  79,  and  subsequent  legislation  in  order  to  vest  title  in 
a  railroad  in  eminent  domain  proceedings  are  (1)  a  preliminary 
entry  on  the  lands  of  private  owners  for  the  purpose  of  exploration; 
(2)  the  selection  and  adoption  of  the  line  for  the  location  of  the 
proposed  railroad;  (3)  payment  to  the  owner  for  what  is  taken  and 
the  consequences  of  the  taking,  or  security  that  it  shall  be  made 
when  the  amount  due  him  is  legally  ascertained.  The  title  of  the 
owner  is  not  divested  until  the  last  of  these  steps  has  been  taken. 

3.  The  remedy  for  an  entry  by  a  railroad  company  upon  lands 
without  the  consent  of  the  owner  and  without  making  compensa- 
tion, or  securing  its  payment,  is  by  a  bill  in  equity  for  injunction, 
or  an  action  of  trespass,  and  not  by  petition  for  the  appointment  of 
viewers. 

4.  In  proceedings  instituted  by  a  property  owner,  for  the  assess- 
ment t)f  damages  caused  by  the  location  of  two  railroad  routes  over 
the  plaintifPs  land,  it  appeared  that  the  railroad  had  never  taken 
actual  possession  or  given  security  for  the  payment  of  damages, 
but  had  abandoned  such  routes.  The  lower  court  submitted  the 
case  to  the  jury  which  found  a  verdict  for  plaintiff  upon  which 
judgment  was  entered.  Held,  that  the  title  to  the  rights  of  way 
had  never  vested  in  the  railroad  company,  and  that  plaintiff  was 
not  entitled  to  recover,  and  the  judgment  was  reversed. 

Argued  May  8,  1916.  Appeal,  No.  420,  Jan.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Fayette  Co.,  Sept. 
T.,  1911,  No.  311,  on  verdict  for  plaintiff  in  case  of  Louise 
Dawson  Speer,  Administratrix  d.  b.  n.  c.  t.  a.  of  Charles 
E.  Speer,  deceased,  v.  Monongahela  Bailroad  Company. 
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Before  Bbown,  C.  J.,  Potter,  Moschziskbb,  Fbazbb  and 
Walung,  JJ.    Reversed. 

Appeal  from  award  of  viewers.  Before  Van  Sw^ar- 
INGBN,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  f  15,333.33  1-3  and  judgment 
thereon.     Defendant  appealed. 

Errors  assigned  were,  among  others,  (1)  in  refusing 
defendant's  motion  for  judgment  n.  o.  v.,  (2,  3)  refusing 
to  direct  a  verdict  for  the  defendant,  and  (4)  the  charge 
of  the  court. 

W.  J.  SturffiSj  with  him  8.  J.  Morrow,  for  appellant 
— The  railroad  company  had  the  right  to  abandon  the 
routes  where  it  had  taken  no  actual  possession  of  the 
land  and  had  not  given  security  for  the  payment  of  dam- 
ages: Dilts  V.  Plumville  R.  R.  Co.,  222  Pa.  516;  Fischer 
V.  Catawissa  R.  R.  Co.  &  Philadelphia  &  Reading  R.  R. 
Co.,  175  Pa.  554;  Wood  v.  Trustees  of  State  Hospital 
for  Insane,  164  Pa.  159 ;  Graham  v.  Pittsburgh  &  Lake 
Erie  R.  R.  Co.,  145  Pa.  504. 

E,  C.  Highee,  of  Highee,  Sterling  d  Mattheuos,  with 
him  F.  P.  Rush,  of  Johnson  &  Rush,  for  appellee. 

Opinion  by  Mr.  Justice  Potter,  October  2, 1916  : 
This  is  an  appeal  from  the  judgment  of  the  court  be- 
low, rendered  after  verdict  upon  the  trial  of  an  appeal 
from  an  award  pf  viewers  appointed  to  assess  damages 
resulting  from  certain  steps  taken  by  the  defendant  com- 
pany in  partial  exercise  of  its  right  of  eminent  domain. 

It  appears  from  the  record  that,  on  January  3,  1901, 
Charles  E.  Speer  was  the  owner  of  the  undivided  two- 
thirds  of  a  tract  of  land  in  Fayette  County,  containing 
some  537  acres.  His  wife,  Sarah  Dawson  Speer,  was 
the  owner  of  the  other  undivided  one-third  of  the  land. 
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Upon  the  date  in  question,  January  3, 1901,  the  defaid- 
ant  company  located,  and  subsequently  adopted,  a  route 
for  its  railroad  across  the  land.  Charles  E.  Speer  died 
on  May  2,  1905,  having  by  his  last  will  and  to^tament 
devised  his  interest  in  the  land  to  his  wife,  and  ap- 
pointed hef  executrix.  In  December  of  1909,  the  de- 
fendant company  located  and  adopted  a  route  for  a 
branch  railroad,  leading  from  the  main  line  previously 
adopted,  for  a  distance  of  about  1,600  feet  across  the 
property.  No  bond  was  filed  by  the  defendant  company, 
however,  and  no  possession  of  the  property  was  ever 
taken  by  it.  On  January  7,  1910,  before  these  proceed- 
ings were  instituted,  Sarah  Dawson  Speer  conveyed  the 
land  in  question  to  J.  Y.  Thompson  by  a  deed  containing 
no  reference  to  the  right  to  damages  in  the  eminent  do- 
main proceedings.  Subsequently,  on  July  31,  1911,  as 
executrix  of  Charles  E.  Speer,  she  filed  a  petition  for  the 
appointment  of  viewers.  She  died  on  or  before  May  15, 
1912,  and  Louise  Dawson  Speer, '  administratrix 
d.  b.  n.  c.  t.  a.  was  substituted  as  plaintiff.  At  the  same 
time  that  Sarah  Dawson  Speer  filed  her  petition  as 
executrix  of  Charles  E.  Speer,  she  filed  a  similar  petition 
in  her  own  right  for  the  appointment  of  viewers  to  assess 
damages  to  the  one-third  undivided  interest  which  she 
owned  in  the  land,  at  the  dates  of  the  locations  of  1901 
and  1909.  On  May  7,  1912,  these  locations  were  aban- 
doned by  formal  action  of  the  board  of  directors  of  the 
defendant  company.  The  court  below  was,  however,  of 
the  opinion  that  the  petitioners  were  entitled  to  the  ap- 
pointment of  viewers.  The  same  persons  were  appointed 
in  each  case,  the  views  were  held  together,  and,  on  ap- 
peal from  the  award  of  the  viewers,  the  two  cases  were 
tried  at  the  same  time  before  the  same  jury.  In  his 
charge,  the  trial  judge  summarized  the  facts,  and  the 
contention  of  appellant,  as  follows ;  "In  1911  and  1912, 
on  another  and  different  location  through  part  of  this 
property,  a  railroad  was  actually  constructed,  and  is 
now  in  operation,  with  the  consent  of  J.  V.  Thompson 
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who  owned  the  property  at  that  time.  It  is  contended 
on  the  part  of  the  defendant  that,  inasmuch  as  no  rail- 
road ever  was  built  on  either  the  route  laid  out  for  ^ 
main  line  in  1901,  or  on  that  laid  out  for  a  branch  line  in 
1909,  but  that  both  routes  were  abandoned  in  the  regular 
way  by  the  defendant  company,  the  company  is  not  liable 
in  these  actions  for  damages  to  the  plaintiff." 

The  trial  judge  affirmed  a  point  presented  by, counsel 
for  plaintiff,  which  assumied  that  the  right  to  damages 
had  vested  in  the  owners  of  the  property  at  the  time  of 
the  location  of  1901,  and  refused  the  following  point, 
presented  by  counsel  for  defendant :  "It  appearing  that, 
before  any  action  had  been  taken  by  the  Court  of  Com- 
mon Pleas,  upon  the  petition  for  the  appointment  of 
viewers,  and  on  May  7, 1912,  the  board  of  directors  of  the 
defendant  company,  by  resolution  duly  adopted,  aban- 
doned the  location  of  1901,  without  having  entered  upon 
the  land  for  the  purpose  of  constructing  its  railroad,  and 
without  having  tendered  or  filed  any  bond  or  bonds  to 
secure  the  damages  to  the  landowner  the  railroad  com- 
pany had  the  right  to  abandon  its  location  and  your  ver- 
dict should  be  for  the  defendant."  ^ 

The  refusal  of  this  point  is  made  the  subject  ci  the 
third  assignment  of  error,  and  the  fundamental  question 
in  this  api^eal  is  thereby  raised.  That  question  is, 
whether  the  railroad  company,  after  adopting  and  locat- 
ing its  line,  had  the  right  to  abandon  the  route,  before 
any  entry  upon  the  land  had  been  made  for  construction 
purposes,  and  prior  to  the  filing  of  a  bond  to  secure  the 
payment  of  damages.  If  the  railroad  had  at  that  time 
the  right  to  abandon  the  location,  there  was  no  basis  for 
these  proceedings,  and  the  discussion  as  to  whether  the 
proper  parties  acted,  becomes  immaterial. 

In  the  exercise  of  the  power  of  eminent  domain  by  mu- 
nicipal corporations,  the  right  to  discontinue  has  been 
liberally  sustained.  In  Punkas  Admrs.  v.  Waynesboro 
School  Dist.,  3  Sad.  177, 18  W.  N.  C.  447,  we  held  as  set 
forth  in  the  syllabus :  "In  proceedings  for  the  taking  of 
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land  for  school  purposes,  under  the  Act  of  April  9, 1867, 
P.  L.  51,  where  there  has  been  no  actual  or  permanent 
taking  of  the  land,  the  petitioners  may  withdraw  all  pro- 
ceedings at  any  time  before  final  confirmation  of  the  re- 
port of  viewers.'*  And  in  Moravian  Seminary  v.  Bethle- 
hem Boro.,  153  Pa.  583,  588,  it  was  held  that  in  con- 
demnation proceedings  the  court  has  power  to  authorize 
a  discontinuance,  on  proper  and  adequate  terms,  at  any 
time  before  judgment,  even  after  a  verdict  on  appeal. 
Again  in  Huckestein  v.  Allegheny  City,  165  Pa.  367,  it 
was  held  that  where  a  city  undertakes  to  change  the 
grade  of  a  supposed  street,  and  it  afterwards  appears 
that  the  street  has  never  been  opened  or  adopted  by  the 
city,  procee(lings  to  assess  damages  may  be  discontinued 
after  verdict  and  judgment.  In  Franklin  Street,  14  Pa. 
Superior  Ct.  403,  it  was  held  that  condemnation  pro- 
ceedings by  a  municipality  might  be  discontinued  even 
after  a  bond  had  been  filed  and  notice  given  to  property 
owners  to  remove.  In  this  case  Rice,  P.  J.,  said  (p. 
411) :  ^It  is  safe  to  say,  in  general,  that  the  courts  have 
been  careful  not  to  lay  down  a  rule  upon  this  subject 
which  will  prevent  municipal  corporations  from  reced- 
ing from  proposed  action  of  this  kind  before  the  land- 
owner has  obtained  final  judgment  for  his  damages,  un- 
less the  corporation  has  in  the  meantime  taken  actual 
possession  of  the  land.  See  generally  upon  this  subject, 
Elliott  on  Roads  and  Streets,  209,  280,  and  2  Dillon's 
Mun.  CJorp.  sec.  608.  It  is  proper  that  this  view  should 
be  taken.  The  public  good,  or  the  inability  of  the  treas- 
ury to  fairly  bear  the  burdens,  may  require  that  it  should 
recede,  and  if  the  lando\\Tier  is  fully  compensated  for  the 
actual  injury  he  has  sustained,  no  injustice  is  done  in 
permitting  the  municipality  to  do  so.*'  But  in  Myers 
et  al.  V.  South  Bethlehem  Boro.,  149  Pa.  85,  it  was  held 
that,  after  final  judgment  in  condemnation  proceedings, 
a  municipality  cannot  discontinue. 

In  Wood  V.  Trustees  of  State  Hospital  for  Insane  at 
Warren,  Pa.,  164  Pa.  159,  it  was  held  that,  after  posses- 
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sion  of  the  land  has  been  actually  taken^  the  proceedings 
cannot  be  discontinued  and  possession  abandoned.  Mr. 
Chief  Justice  Stperbtt  said  (p.  169) :  "If;  in  the  face  of 
their  unequivocal  acts  and  declarations,  defendants  had 
a  right  to  discontinue,  and  had  been  permitted  to  do  so, 
there  would  have  been  nothing  to  prevent  them  from 
inaugurating  new  proceedings,  and  in  like  manner  with- 
drawing therefrom ;  and  thus  they  might  commence  and 
abandon  new  proceedings  from  time  to  time  with  the 
view  of  obtaining  an  award  that  would  be  satisfactory  to 
themselves.  Corporations  and  others  invested  with  the 
power  of  eminent  domain  should  not  be  permitted  to 
thus  experiment  with  judicial  proceedings  for  any  such 
purpose.  Whenever  it  clearly  appears,  as  it  does  in  this 
case,  that  there  has  been  such  an  actual  taking*  under  the 
power  of  eminent  domain,  as  invests  the  donee  of  the 
power  with  title,  and  ^ives  to  the  landowner  a  vested 
right  to  compensation,  the  former  should  not  be  per- 
mittM  to  discontinue  without  the  consent  of  the  latter. 
Any  other  rule  would  be  productive  of  oppression  and 
other  mischievous  results.^'  In  that  case,  it  appeared 
that  the  hospital  was  a  State  institution,  with  the  right 
of  eminent  domain,  and  that  the  State  became  security 
for  all  damages  to  the  owner  of  the  property  taken.  The 
premises  were  appropriated,  entered  upon,  and  actually 
occupied  for  hospital  purposes.  It  was  held  that  such 
occupancy  constituted  a  permanent  taking  which  in- 
vested the  trustees  with  title  to  the  land,  and  gave  to  the 
owner  a  vested  right  to  compensation. 

In  Fischer  v.  Catawissa  R.  R.  Co.  and  Philadelphia  & 
Reading  R.  R.  Co.,  175  Pa.  554,  it  was  held  that  after  a 
railroad  had  filed  its  bond  in  condemnation  proceedings 
and  had  entered  into  possession,  it  was  too  late  to  discon- 
tinue. Mr.  Chief  Justice  Stbbrbtt  said  (p.  558) :  "The 
effect  of  the  proceedings  deliberately  instituted  by  one  of 
the  defendants,  including  the  approval  and  filing  of  the 
bond,  appointment  of  viewers,  etc.,  was  to  divest  plain- 
tiff's right  of  the  possession  of  the  land  taken,  and  remit 


Digitized  by  VjOOQ IC 


gPEEB V.  MONONGAHELA  R.  R.  CO.,  AppeUant  (Na  1) .  217 
1916.]  Opinion  of  the  Court 

him  to  his  claim  for  compensation,  under  the  Constitu- 
tion, secured  by  the  bond,  etc.  Not  only  had  a  divestiture 
of  plaintiff's  right  of  possession  been  effected,  but,  after 
the  approval  and  filing  of  the  bond,  defendants  were  in 
the  actual  and  rightful  possession  of  the  land  in  question. 
Under  all  our  decisions  it  was  then  too  late  to  discon- 
tinue the  proceedings :  Wood  v.  Trustees  of  State  Hos- 
pital for  Insane,  Warren,  Pa.,  164  Pa.  159;  Williams- 
port  &  North  Branch  R.  R.  Co.  v.  Philadelphia  &  Erie 
R.  R.  Co.,  141  Pa.  407,  and  cases  there  cited." 

We  know  of  no  case  in  this  State,  where  the  land  has 
not  been  actually  occupied,  in  which  it  has  been  held  that 
a  railroad  may  not  abandon  a  right  of  way,  if  it  chooses 
to  do  so,  before  compensation  has  been  paid,  or  secured 
by  the  filing  of  a  bond. 

Our  constitutional  provision  clearly  makes  the  pay- 
ment or  securing  of  compensation  the  turning  point  in 
the  transfer  of  title.  Article  XVI,  Section  8,  of  the  Con- 
stitution of  Pennsylvania,  provides  that  "Municipal 
and  other  corporations  and  individuals  invested  with  the 
privilege  of,  taking  private  property  for  public  use  shall 
make  just  compensation  for  property  taken,  injured  or 
destroyed  by  the  construction  or  enlargement  of  their 
works,  highways  or  improvements,  which  comi>ensation 
shall  be  paid  or  secured  before  such  taking,  injury  or 
destruction " 

Until  compensation  is  paid  or  secured,  no  title  vests 
in  the  condemnor.  If  it  enters  upon  the  land  for  the  pur- 
poses of  construction  before  compensation  has  been  made 
or  secured,  it  is  a  trespasser  and  as  such  may  be  enjoined 
from  proceeding.  "Before  payment  or  security,  it  is 
clear  that  the  entry  is  tortious  and  not  rightful" :  West- 
ern Penna.  R.  R.  Co.  v.  Johnston,  59  Pa.  290.  The  rem- 
edy for  an  entry  by  a  railroad  company  upon  land,  with- 
out the  consent  of  the  owner,  and  without  making  com- 
I>ensation,  or  securing  its  payment,  is  by  an  action  of 
trespass,  and  not  by  petition  for  the  appointment  of 
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viewers:   Mountz  v.  Philadelphia,  Harrisburg  &  Pitts- 
burgh R.  R.  Co.,  203  Pa.  128. 

In  Fries  v.  Southern  Penna.  R.  R.  &  Mining  Co.,  85 
Pa.  73,  it  was  said  (p.  75) :  "The  security  being  given 
in  due  course  of  law,  the  grasp  of  the  owner  upon  his 
property  is  loosened  by  the  Constitution  itself.''  It  is 
evident  that  until  the  security  has  been  given,  the  grasp 
of  the  owner  is  not  loosened,  and  the  title  to  his  property 
remains  in  him.  In  Williamsport  &  Norih  Branch  R.  R. 
Co.''  V.  Philadelphia  &  Erie  R.  R.  Co.,  141  Pa.  407,  it  was 
pointed  out  that  three  successive  steps  are  contemplated 
by  the  Act  of  February  19, 1849,  P.  L.  79,  and  subsequent 
legislation,  in  order  to  vest  title  to  the  roadway  in  the 
corporation.  These  are:  (1)  A  preliminary  entry  on 
the  lands  of  private  owners  for  the  purpose  of  explora- 
tion. (2)  The  selection  and  adoption  of  a  line  for  the 
location  of  the  proposed  railroad.  (3)  "Payment  to  the 
owner  for  what  is  taken,  and  the  consequences  of  the 
taking,  or  security  that  it  shall  be  made  when  the  amount 
due  him  is  legally  ascertained.  The  title  of  the  owner 
is  not  divested  until  the  last  of  these  steps  has  been 
taken :  Levering  v.  Philadelphia,  Germantown  &  Norris- 
town  R.  R.  Co.,  8  W.  &  S.  459 ;  McClinton  v.  Pittsburgh, 
Ft.  Wayne  &  Chicago  Ry.  Co.,  66  Pa.  404;  Dimmick  v. 
Brodhead,  75  Pa.  464;  Buffalo,  N.  Y.  &  Philadelphia  R. 
R.  Co.  V.  Harvey,  107  Pa.  319;  Gilmore  v.  Pittsburgh, 
Va.  &  Charleston  R.  R.  Co.,  104  Pa.  275.  As  against 
him,  the  corporation  can  acquire  only  a  conditional  title 
by  its  act  of  location,  which  rii>ens  into  an  absolute  one 
upon  making  comi)ensation."  Of  course,  a  railroad 
company,  after  the  right  of  way  has  been  located  by  its 
directors,  upon  preliminary  surveys,  may  agree  with  the 
landowner  as  to  the  amount  of  the  damages,  and,  when 
they  are  paid,  the  title  vests  at  once  in  the  company : 
Templeton  v.  Wilkes-Barre  Coal  Co.,  50  Pa.  Superior  Ct. 
341.  Doubtless,  also,  the  landowner  may  waive  the  filing 
of  a  bond,  and  permit  the  proceedings  for  the  assessment 
of  damages  to  go  on.    In  such  case,  payment  of  the  dam- 
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ages  would  vest  the  title.  In  any  event,  there  must  be 
reciprocity  of  right  between  the  owner  and  the  railroad. 
While  the  owner  retains  title,  he  cannot  ask  payment  as 
though  it  had  been  transferred.  So  long  as  he  has  the 
right  to  treat  the  railroad  as  a  trespasser,  it  must  have 
the  reciprocal  right  to  abandon  its  location,  and  with- 
draw all  claim  thereto.  For  any  possible  damages  that 
the  owner  may  have  suffered  in  the  meantime,  his  remedy, 
as  indicated  above,  is  by  an  action  of  trespass. 

While  there  is  diversity  in  the  practice  in  the  various 
states,  with  respect  to  the  right  to  discontinue  proceed- 
ings in  eminent  domain,  before  completion,  it  is  stated 
in  30  Amer.  &  Eng.  Anno.  Cases,  1062,  that  ''In  the  ab- 
sence of  a  statute  fixing  the  time  when  a  discontinuance 
may  be  had,  the  general  rule  is  unquestioned  that  an  emi- 
nent domain  proceeding  may  be  discontinued  at  any  time 
before  the  rights  of  the  parties  have  become  reciprocally 
vested." 

We  are,  therefore,  of  opinion  that,  as  in  this  case  there 
was  no  occupancy  of  the  land  by  the  railroad,  and  no 
entry  thereupon  by  it  ^or  purposes  of  construction,  and 
as  the  location  was  formally  abandoned  before  viewers 
were  apx)ointed  to  assess  damages,  and  before  any  bond 
had  been  filed  to  secure  payment  of  compensation,  title 
to  the  land  did  not  pass  to  the  railroad,  no  reciprocal 
right  to  damages  became  vested  in  the  landowners,  and 
there  was  no  right  of  recovery  in  this  proceeding. 

The  first,  second,  third  and  fourth  assignments  of 
error  are  sustained,  and  the  judgment  is  reversed. 


Speer  v.  Monongaliela  Bailroad  Co.,  Appellant 

(No.  2). 

Argued  May  8, 1916.  Appeal,  No.  419,  Jan.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Fayette  Co.,  Sept. 
T.,  1911,  No.  310,  on  verdict  for  plaintiff  in  case  of  Louise 
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Dawson  Speer,  Executrix  of  Sara  Dawson  Speer,  de- 
ceased, V.  Monongahela  Railroad  Company.  Before 
Beown,  C.  J.,  Potter,  Moschziskbr,  Pbazeib  and  Wall- 
ing, JJ.    Reversed. 

Appeal  from  award  of  viewers.  Before  Van  Swbar- 
INGBN,  P.  J. 

Verdict  for  plaintiff  for  f 7,666.66  2-3  and  judgment 
thereon.     Defendant  appealed. 

Errors  assigned  were,  among  others,  (1)  in  refusing 
defendant's  motion  for  judgment  n.  o.  v.,  (2,  3)  refusing 
to  direct  a  verdict  for  the  defendant,  and  (4)  the  charge 
of  the  cburt. 

W.  J.  Sturgis,  with  him  fif.  J.  Morrow,  for  appellant. 

E.  C.  Highee,  of  Highee,  Sterling  d  Matthews,  with 
him  F.  P.  Rush,  of  Johnson  and  Rush,  for  appellee. 

Opinion  by  Mb.  Justice  Potter,  October  2, 1916 : 
In  this  appeal,  substantially  the  same  questions  are 
raised,  as  in  that  at  No.  420,  January  Term,  1915,  in 
which  an  opinion  has  just  been  filed.     The  reasons  for 
the  decision  in  that  case  are  controlling  here. 

The  first,  second,  third  and  fourth  assignments  of 
error  are,  therefore,  sustained,  and  the  judgment  is  re- 
versed. 


Harvey  v.  PMladelpMa  Eapid  Transit  Company, 

Appellant. 

Negligence — Street  railways — Automohile — Street  car  diagonally 
crossing  street  —  Head-on  collision — Contributory  negligence  — 
Judgment  for  defendant  n,  o,  v. 

1.  In  an  action  against  a  street  railway  company  to  recover  for 
injuries  sustained  by  the  driver  of  an  automobile  in  a  collision 
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with  a  trolley  car  where  it  clearly  appeared  that,  while  the  trolley 
car  was  crossing  a  street  diagonally,  plaintiff  approached  and  ran 
violently  into  the  car;  that  the  motorman  in  charge  had  it  under 
full  control,  and  was  proceeding  cautiously  and  must  have  been  in 
plain  view  of  any  one  approaching,  and  that  if  he  saw  the  automo- 
bile he  would  have  been  justified  in  assuming  that  it  would  stop 
before  reaching  the  track,  or  turn  so  as  to  avoid  a  collision,  there 
was  no  evidence  of  the  defendant's  negligence  and  the  9ase  should 
have*  been  withdrawn  from  the  jury. 

2.  Where  in  such  case  it  appeared  that  at  the  point  of  collision 
thete  was  a  stoeet  space  sixty  feet  wide  on  the  side  of  the  track  on 
which  plaintiff  approached,  he  was  guilty  of  contributory  negli- 
gence in  failing  either  to  stop  and  let  the  car  pass,  or  to  give  it  a 
wide  berth  by  turning  to  either  side. 

Argued  April  27, 1916.  Appeal,  No.  25,  Jan.  T;,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  March  T.,  1913,  No.  600,  on  verdict  for  plaintiff  in 
case  of  Blaney  J.  Harvey  v.  Philadelphia  Bapid  Transit 
Company.  ^  Before  Brown,  C.  J.,  Mbstbbzat,  Potter, 
Stewart  and  Moschzisker,  JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Finlettbr,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  ^,000  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  to  di- 
rect a  verdict  for  the  defendant. 

Charles  H.  Edmunds,  for  appellant. — There  was  no 
evidence  of  negligence  on  the  part  of  the  motorman: 
Latnee  v.  Philadelphia  Bapid  Transit  Co.,  55  Pa.  Su- 
perior Ct.  362;  Moss  v.  Philadelphia  Traction  Co.,  180 
Pa.  389. 

There  was  an  imperative  legal  obligation  on  the  plain- 
tiff to  look  for  an  approaching  car  immediately  before 
crossing  the  tracks:  Crumley  v.  Philadelphia  Bapid 
Transit  Co.,  55  Pa.  Superior  Ct.  599 ;  Speakman  v.  Phila- 
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delphia  &  West  Chester  Traction  Co.,  42  Pa.  Superior 
Ct.  558 ;  Smathers  v.  Pittsburgh  &  Butler  Street  Ry.  Co., 
226  Pa.  212 ;  Talley  v.  Chester  Traction  Co.,  227  Pa.  393 ; 
Spahr  V.  York  R.  R.  Co.,  50  Pa.  Superior  Ct.  602 ;  Timler 
V.  Philadelphia  Rapid  Transit  Co.,  214  Pa.  475. 

William  A.  Or  ay,  for  api)ellee. — ^Plaintiff  was  not 
bound  to  'wait  because  a  car  was  in  sight :  Callahan  v. 
Philadelphia  Traction  Co.,  184  Pa.  425 ;  Grupp  v.  Phila- 
delphia Rapid  Transit  Co.,  42  Pa.  Superior  Ct.  271; 
Spahr  V.  York  R.  R.  Co.,  50  Pa.  Superior  Ct.  602. 

The  question  of  negligence  is  for  the  jury  when  there 
is  a  conflict  of  testimony :  Davidson  v.  Schuylkill  Trac. 
Co.,  4  Pa.  Superior  Ct.  86;  Grupp  v.  Philadelphia  Rapid 
Transit  Co.,  42  Pa.  Superior  Ct.  271. 

Opinion  by  Mb.  Justice  Pottbb,  October  2, 1916 : 
In  this  action,  the  plaintiff  sought  to  recover  damages 
for  injuries  which  he  alleged  resulted  from  the  negli- 
gence of  an  employee  of  the  defendant  company.  The 
specific  negligence  charged  was  the  failure  of  a  motor- 
man  to  exercise  proi)er  control  in  the  operation  of  a 
trolley  car,  in  consequence  of  which,  it  was  averred,  there 
was  a  collision  between  the  trolley  car  and  an  automobile 
which  was  being  driven  along  the  street  by  the  plaintiff. 
The  accident  occurred  on  the  evening  of  January  17, 
1913,  shortly  after  nine  o^clock,  on  Market  street,  Phila- 
delphia, near  the  west  end  of  the  bridge  over  the  Schuyl- 
kill river,  and  at  the  point  where  the  tracks  leading  to 
the  subway  diverge  from  the  line  of  tracks  on  Market 
street.  Plaintiff  testified  that  he  was  driving  west- 
wardly  over  the  bridge  between  the  west  bound  track 
and  the  north  line  of  the  roadway.  As  he  approached 
the  cross-over  switch,  he  says  he  met  an  east  bound  trol- 
ley car,  which  proceeded  along  Market  street.  A  short 
distance  behind  it  came  another  car  bound  for  the  sub- 
way. The  latter  car  would  cross  Market  street  in  a 
diagonal  direction.    Plaintiff  said  that  when  he  last 
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saw  this  car,  it  was  standing  stilly  at  the  switch.  The  fact 
was  clearly  established^  however,  by  the  testimony,  that 
this  car  had  proceeded  about  ninety-two  feet  along  the 
track  from  the  switch,  before  it  reached  the  point  of  col- 
lision, and  during  that  distance  it  was  moving  diagonally 
across  the  Market  street  tracks  towards  the  subway. 
The  effect  of  this  movement  would  be,  to  bring  the  car 
directly  within  the  line  of  vision  of  one  looking  west- 
wardly  along  Market  street,  and  to  show  that  it  was  for 
the  time-being  obstructing  the  line  of  travel,  and  must 
be  taken  into  consideration  by  those  driving  along  the 
street  While  the  street  car  was  thus  moving  across 
Market  street,  towards  the  subway  bridge,  plaintiff  ap- 
proached in  an  automobile,  and  came  into  violent  colli- 
sion with  the  front  right  hand  comer  of  the  car.  The 
automobile  was  turned  by  the  force  of  the  impact  so  that 
it  pointed  in  the  same  direction  as  that  in  which  the 
street  car  was  moving,  and,  as  the  latter  was  stopped  al- 
most immediately,  the  automobile  stood  with  its  left  side 
along  the  right  hand  side  of  the  street  car.  The  plaintiff 
was  severely  injured,  and  could  give  but  little  informa- 
tion as  to  the  details  of  the  collision.  The  uncontra- 
dicted, testimony  shows,  however,  that  the  motorman,  in 
charge  of  the  street  car,  had  it  under  full  control,  and 
was  proceeding  cautiously;  he  brought  the  car  almost 
to  a  standstill  before  entering  the  switch  leading  to  the 
subway  track ;  and  the  evidence  shows  that,  as  he  slowly 
rounded  the  curve  and  began  to  cross  Market  street,  his 
car  must  have  been  in  plain  sight  to  any  one  approach- 
ing, as  was  plaintiff,  upon  Market  street.  As  the  auto- 
mobile struck  the  right  hand  comer  of  the  car  it  is  evi- 
dent that  it  could  not  have  been  upon  the  track  in  the 
pathway  of  the  street  car  until  the  instant  when  the 
collision  occurred.  The  motorman  could  not  therefore 
have  been  put  upon  notice  that  the  automobile  was  in 
danger,  in  time  to  stop  his  car  before  the  impact.  If 
he  saw  it  approaching  he  was  justified  in  presuming 
that  the  automobile  would  stop  before  reaching  the 
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track,  or  would  turn  to  the  right  or  left^  so  as  to 
avoid  the  trolley  car.  At  the  place  where  the  accident 
occurred,  Market  street  is  very  wide,  and  the  plot  sub- 
mitted shows  that  there  is  a  space  some  sixty  feet  in 
width  on  the  north  side  of  the  west  bound  track,  wh^re 
plaintiff  was  driving.  We  can  find  nothing  in  the  testi- 
mony to  show  that  the  motorman  was  in  any  way  remiss 
in  the  control  of  his  car,  under  the  circumstances.  There 
was  no  occasion  for  him  to  reasonably  anticipate  a  colli- 
sion, until  the  instant  of  its  occurrence.  No  other  infer- 
ence can  be  fairly  have  been  drawn  from  the  testimony. 
But,  aside  from  this,  even  if  a  basis  for  any  other  infer- 
ence be  admitted,  it  is  clear  that  the  plaintiff  contributed 
to  the  injury.  Had  he  used  his  eyes,  he  must  have  seen 
the  trolley  car  entering  upon  the  switch  and  starting 
across  the  street  in  front  of  him  as  he  approached.  Rea- 
sonable prudence  then  required  him  to  stop,  and  let  the 
car  pass,  or  else  give  it  a  wide  berth,  by  turning  to  the 
right  or  the  left,  which  the  width  of  the  street  gave  him 
ample  opportunity  to  do.  There  was  no  occasion  for 
him  to  drive  blindly  on,  until  with  great  violence  he  came 
in  contact  with  the  corner  of  the  car.  We  are,  there- 
fore, clear  that  the  trial  judge  erred  in  refusing  defend- 
ant's request  for  binding  instructions  in  its  favor.  It  is 
unnecessary  to  consider  other  assignments  which  allege 
error  in  the  charge  to  the  jury. 

The  first  assignment  of  error  is  sustained,  the  judg- 
ment is  reversed,  and  is  here  entered  for  the  defendant. 


Green,  Appellant,  v.  Green. 

Decedents'  estates — Lien  of  debts — Act  of  June  H,  1901,  P.  L. 
66i^ — "Covenant'*-^Rule  against  perpetuities — Parol  evidence  rule 
— Contract  hy  married  woman — Judgment  for  plaintiff  n.  o,  v, 

1.  The  word  "covenant"  in  the  Act  of  June  14,  1901,  Pi  L.  662, 
providing  that  debts  of  a  decedent,  unless  secured  by  mortgage  or 
judgment,  shall  not  remain  a  lien  on  the  real  estate  longer  than 
two  years,  unless  suit  be  brought  for  the  recovery  thereof  within 
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that  period,  or  unless  "a  copy  or  a  particular  written  statement  of 
any  bond,  covenant,  debt  or  demand,  where  the  same  is  not  payable 
within  the  said  period  of  two  years,"  be  filed  in  the  office  of  the 
prothonotary  of  the  county  where  the  rekl  estate  is  situated,  means 
a  written  agreement  between  two  or  mor^  parties  under  seal.  Lan- 
guage showing  an  intent  of  the  parties  to  bind  themselves  to  do  or 
not  to  do  a  certain  thing  is  sufficient,  and  no  techniiial  or  formal 
words  are  required. 

2.  The  rule  against  perpetuities  has  no  applicatiqn  to  present 
vested  interests.  It  is  directed  solely  against  future  contingent 
interests,  and  aims  to  prevent  the  placing  of  restraint  on  the  free 
alienation  of  property  within  a  certain  reasonable  period. 

3.  A  contract  which  merely  creates  a  claim  on  the  proceeds  of 
real  estate  and  not  on  the  property  itself,  although  the  sale  may  not 
take  place  for  a  long  period  of  time,  is  not  subject  to  the  rule 
against  perpetuities. 

4.  In  a  proceeding  to  continue  the  lien  of  a  covenant  against  a 
decedent's  estate,  it  appeared  that  decedent  in  her  lifetime  had 
executed  the  agreement  which  stipulated  that  a  specified  sum  from 
the  proceeds  of  the  sale  of  certain  real  estate  in  which  decedent  held 
an  interest,  should  be  paid  to  plaintiff  when  the  sale  of  such  prop- 
erty took  place,  but  designated  no  time  within  which  the  sale  was 
to  be  consummated.  The  agreement  was  signed  and  witnessed,  and 
was  executed  contemporaneously  with  an  agreement  between  all  in- 
terested in  such  property  and  a  third  person,  giving  the  latter  an 
option  on  the  property.  This  option  expired  without  being  exer- 
cised at  the  end  of  a  year.  The  lower  court  directed  a  verdict  for 
the  defendant  on  the  ground  that  the  covenant  was  not  such  as 
could  be  made  a  lien  on  real  estate  under  the  Act  of  1901,  and  the 
contract  was  void  under  the  doctrine  of  perpetuities.  Held,  (1) 
the  agreement  was  a  covenant  such  as  could  be  made  a  lien  against 
the  estate,  (2)  the  rule  against  perpetuities  was  not  applicable,  (3) 
there  was  ample  consideration,  and  (4)  plaintiff  was  estopped 
from  claiming  title  to  the  land. 

5.  In  such  case  there  is  no  merit  in  the  contention  that  the  agree- 
ment contemporaneously  executed  modified  the  covenant  where  an 
inspection  of  the  former  shows  that  it  was  limited  to  six  months 
with  a  renewal  for  six  months,  and  was  terminated  without  being 
exercised  at  the  end  of  the  year. 

6.  In  such  case  where  the  option  agreement  recited  the  convey- 
ance of  the  property  to  decedent's  husband  plaintiff  was  properly 
allowed  to  offer  evidence  to  show  that  a  change  was  made  in  the 
agreement  and  that  the  property  was  thereafter  conveyed  to  the 
decedent.  The  parol  evidence  rule  does  not  apply  where  the  agree- 
ment proposed  to  be  changed  iR  not  directly  in  issue. 

Vol.  cclv— 15  i 
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7.  In  such  case  there  was  no  merit  in  the  contention  that  the 
decedent,  being  a  married  woman  at  the  time  the  covenant  was 
signed,  was  without  power  to  execute  it  without  the  consent  of  her 
husband  and  his  joinder  therein,  where  the  agreement  was  not  in 
its  nature  one  which  created  an  interest  in  realty;  and  did  not, 
except  by  virtue  of  the  said  Act  of  1901,  become  a  lien  on  the  real 
estate.  Under  the  various  acts  of  assembly  beginning  with  the  Act 
of  April  n,  1848,  P.  L.  536,  every  restriction  imposed  by  tiie  com- 
mon law  on  the  power  of  a  married  wbman  to  contract  has  been 
removed  except  in  two  cases:  (1)  she'^ cannot  become  an  accom- 
modation endorser,  maker,  surety  or  guarantor  for  another,  and  (2) 
she  cannot  convey  or  mortgage  her  real  estate  without  the  joinder 
of  her  husband. 

Argued  April  19,  1916.  Appeal,  No.  445,  Jan.  T., 
1915,  by  plaintiff,  from  judgment  of  C.  P.  Huntingdon 
Co.,  Sept.  T.,  1914,  No.  7,  on  directed  verdict  for  defend- 
ant in  case  of  Hannah  E.  Green,  Executrix  of  and  Sole 
Legatee  under  the  will  of  Joseph  A.  Green,  deceased,  v. 
Eliza  H.  Green,  deceased,  and  Edward  H.  Green,  Execu- 
tor of  Eliza  H.  Green,  deceased,,  with  notice  to  Edward 
H.  Green,  terre  tenant,  the  following  known  heirs  of 
John  Houghton,  deceased,  viz :  Edward  H.  Green,  Catha- 
rine Bosa  Green,  H.  L.  Atkinson;  Beulah  Wilson,  Mame 
T.  Ames,  and  Ford  Houghton  and  other  heirs  of  John 
Houghton,  deceased,  to  the  Plaintiff  unknown,  devisees 
under  the  will  of  Eliza  H.  Green,  deceased,  Geo.  W. 
Wright,  guardian  ad  litem  for  Catharine  Bosa  Green, 
minor  child  of  Edward  H.  Green.  Before  Brown,  C.  J., 
Mbstrbzat,  Potter,  Frazbr  and  Walung,  JJ.  Be- 
versed. 

Scire  facias  to  continue  lien  of  a  covenant  against  a 
decedent's  estate.    Before  Woods,  P.  J. 

The  facts  appear  by  tlie  opinion  of  the  Supreme  Court. 

The  lower  court  directed  a  verdict  for  the  defendant. 
Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  refusing  plain- 
tiff's motion  for  judgment  n.  o.  v. 
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R.  A.  Orhison,  tor  appellant. — The  agreement  was  a 
covenant  within  the  meaning  of  the  Act  of  June  14, 1901, 
P.  L.  562. 

The  covenant  did  not  violate  the  rule  against  perpe- 
tuities: Philadelphia  v.  Girard's  Heirs,  45  Pa.  9;  Ger- 
ber's  Est,  196  Pa.  366. 

James  8.  Woods,  for  appellee. — The  contract  was  not 
a  covenant  within  the  meaning  of  the  Act  of  June  14, 
1901,  P.  L.  562. 

The  contract  violated  the  rule  against  perpetuities: 
Barton  v.  Thaw,  246  Pa.  348. 

Opinion  by  Mb.  Justice  Fbazbb,  October  2,  1916 : 
Joseph  Green,  Edward  A.  Green  and  J.  Miles  Green 
were  at  one  time  owners  of  what  are  known  as  the  Mill 
Creek  and  Furnace  properties  in  Huntingdon  County. 
To  provide  for  the  liquidation  of  certain  encumbrances 
against  the  properties  and  settle  all  disputes  and  perfect 
the  titles  an  agreement  in  writing  was  entered  into,  dated 
December  29,  1903,  by  all  parties  in  interest,  which  pro- 
vides for  the  execution  of  certain  deeds  and  the  satisfac- 
tion of  certain  liens.  At  the  same  time  Eliza  H.  Green, 
wife  of  Edward  A.  Green,  executed  the  following  instru- 
ment under  seal :  *^Whereas  an  agreement  in  writing  had 
been  entered  into  between  Mrs.  E.  H.  Green  of  Mill 
Creek,  Pa.,  and  Edward  A.  Green,  her  husband,  of  the 
first  part,  Hannah  E.  Green,  executrix  of  Joseph  A. 
Green,  dec'd,  and  sole  legatee  under  his  will,  J.  Miles 
Green  and  F.  Potts  Green,  executors  of  Joseph  Green, 
dec'd,  and  J.  Miles  Green,  individually,  of  the  second 
part.  Dr.  Edward  H.  Green  of  the  third  part  and  K.  A. 
Lovell  of  the  fourth  part,  bearing  date  the  29th  day 
of  December,  1903,  wherein  an  option  has  been  grants 
to  Dp.  Edward  H.  Green  on  the  Mill  Creek  and  Furnace 
properties  situate  in  the  County  of  Huntingdon,  Pa.,  for 
six  months  at  the  price  of  |30,000,  which  said  agreement 
provides  that  in  the  event  of  a  sale  of  the  real  estate 
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therein  mentioned,  Thirteen  thousand  dollars,  less  any 
moneys -received  by  said  Hannah  E.  Green,  executrix, 
etc.,  for  releases  of  a  certain  mortgage  held  by  her  against 
said  Edward  A.  Green,  shall  be  first  paid  to  her  in  satis- 
faction of  the  d^bt,  interest  and  costs  of  a  certain  mort- 
gage and  two  judgments  mentioned  in  said  agreement ; 
And  whereas  the  said  Hannah  E.  Green,  executrix,  etc., 
as  aforesaid,  has  conveyed  to  Eliza  H.  Green,  by  assign- 
ment of  deed,  five  acres  of  land  situate  in  Brady  Town- 
ship, Huntingdon  County,  Pa.,  having  erected  thereon  a 
two  story  frame  house  known  as  the  Mansion  House, 
also  a  tract  of  thirteen  acres  of  land  in  said  Township 
of  Brady  and  has  released  the  same  from  the  lien  of  a 
certain  mortgage  held  against  said  Edward  A.  Green: 
Now,  know  all  men  by  these  presents  that  I,  Eliza  H. 
Green,  wife  of  Edward  A.  Green,  for  and  in  considera- 
tion of  the  premises  as  well  as  the  sum  of  One  Dollar  to 
me  in  hand  paid  by  said  Hannah  E.  Green,  executrix  of 
Joseph  A.  Green,  dec'd,  and  also  sole  legatee  under  his 
will,  do  hereby  agree  that  in  the  event  of  a  sale  not  being 
consummated  by  Dr.  Edward  H.  Green  under  the  fore- 
going recited  option  to  him,  and  that  if  a  sale  of  the  Mill 
Creek  and  Furnace  properties  mentioned  in  said  option 
shall  be  made  hereafter  for  the  sum  of  Thirty  thousand 
dollars  or  more,  then  the  same  amount  as  is  provided  in 
said  recited  option  to  Dr.  Edward  H.  Green  shall  be  paid 
from  the  proceeds  of  such  sale,  to  said  Hannah  E.  Green, 
executrix  and  sole  legatee  as  aforesaid,  her  heirs  and  as- 
signs, to  be  applied  to  the  extinguishment  of  those  two 
certain  judgments  entered  in  the  Court  of  Common  Pleas 
of  Huntingdon  County,  Pa.,  in  which  said  Hannah  E. 
Green,  executrix,  is  plaintiflP,  viz,  No.  66,  May  Term, 
1901,  and  No.  67,  May  Term,  1901,  or  the  revivals  thereof, 
apd  also  in  extinguishment  of  a  certain  mortgage  now 
held  by  said  Hannah  E.  Green,  executrix,  against  Ed- 
ward A.  Green,  recorded  in  the  Recorder's  Office  of 
Huntingdon  County  aforesaid  in  Mortgage  Book  No.  4, 
page  32,  etc." 
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Eliza  H.  Green  died  in  1908,  no  sale  having  been  made 
of  the  land  in  the  meantime,  and,  to  obtain  a  lien  on  her 
real  estate,  a  copy  of  her  agreement  of  December  29, 
1903,  was  filed  in  the  Court  of  Common  Pleas  in  accord- 
ance with  the  provisions  of  the  Act  of  June  14, 1901,  P. 
L.  562.  Subsequently  upon  petition  of  Dr.  Edward  H. 
Green,  a  son  and  executor  of  Eliza  H.  Green,  the  court 
below  entered  an  order  striking  oflf  the  agreement  or 
covenant,  which  action,  on  appeal  to  this  court,  was  re- 
versed on  the  ground  that  the  paper,  as  filed,  was  self- 
sustaining  :  Green  v.  Green,  237  Pa.  71. 

The  present  proceeding  is  a  scire  facias  to  continue  the 
lien  of  the  covenant  against  the  Estate  of  Eliza  H.  Green. 
On  the  trial  plaintiff  offered  in  evidence  the  record  of 
the  liefi  proceedings  under  the  Act  of  1901,  the  record  of 
the  writs  to  revive  the  lien,  and  the  original  agreement 
or  covenant,  and  rested.  Defendant  then  offered  in  evi- 
dence the  agreement  signed  contemporaneously  with,* 
and  recited  in,  the  covenant,  and  also  a  copy  (which 
plaintiff  agreed  should  be  treated  as  the  original)  of  a 
release  of  the  mortgage  mentioned  in  the  covenant,  for 
the^purpose  of  showing  (1st)  that  the  latter  was  not  the 
entire  agreement  between  the  parties,  and  (2d)  to  show 
the  covenant  was  without  consideration,  since  when 
Eliza  H.  Green  signed  the  paper  she  did  so  with  the  un- 
derstanding that  certain  property  should  be  deeded  to 
her  released  from  the  lien  of  a  certain  mortgage,  whereas 
the  option  agreement,  signed  by  plaintiff,  shows  she  was 
to  deed  that  property  to  Edward  A.  Green,  the  husband 
of  Eliza  H.  Green,  and  that  the  release  was  to  Edward 
A.  Green  and  not  to  Eliza  H.  Green.  Plaintiff  in  re- 
buttal, under  objection,  offered  evidence  to  the  effect  that 
the  option  agreement  was  prepared  first  by  K.  A.  Lovell, 
Esq.,  and  before  its  execution  Mrs.  Green  insisted  that 
the  deed  should  be  assigned  to  her,  as  stated  in  the  cove- 
nant, which  was  accordingly  done,  although  "the  option 
agreement  was  not  changed  to  suit  the  circumstances  as 
they  were  actually  carried  out."     Defendant  in  sur  re- 
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buttal  called  Dr.  Edward  H.  Green,  executor  of  Eliza  H. 
Green,  who  testified  that  no  conveyance  of  the  property 
was  found  among  her  papers.  The  trial  judge  affirmed 
defendant's  first  point  for  charge  to  the  effect  that  the 
paper  was  not  such  as  is  contemplated  by  the  Act  of 
1901,  s^nd  the  fifth  point  to  the  effect  that  the  agreement 
was  void  as  a  restraint  on  alienation  and  a  violation  of 
the  rule  against  perpetuities  and  directed  a  verdict  in 
favor  of  defendant.  Hannah  E.  Green,  executrix,  took 
this  appeal.  Appellant's  statement  of  the  questions  in^i 
volved  contains  two  questions  of  law,  first,  whether  the 
covenant  in  this  case  is  such  as  may  be  made  a  lien  on 
real  estate  under  the  Act  of  1901,  and,  second,  whether 
the  covenant  is  void  under  the  doctrine  of  perpetuities. 

The  Act  of  June  14, 1901,  P.  L.  562,  provides  that  debts 
of  a  decedent,  unless  secured  by  mortgage  or  judgment, 
shall  not  remain  a  lien  on  the  real  estate  longer  than  two 
years,  unless  suit  be  brought  for  the  recovery  thereof 
within  that  period  or  unless  "a  copy  or  a  particular  writ- 
ten statement  of  any  bond,  covenant,  debt,  or  demand, 
where  the  same  is  not  payable  within  the  said  period  of 
two  years,"  be  filed  in  the  office  of  the  prothonotary  of 
the  county  where  the  real  estate  is  situated.  The  word 
"covenant,"  as  generally  used,  means  a  written  agree- 
ment between  two  or  more  parties  under  seal :  11  Cyc. 
1042.  No  particular  form  of  words  is  nec^sary  to  con- 
stitute a  covenant.  Language  showing  an  intent  of  the 
parties  to  bind  themselves  to  do  or  not  to  do  a  certain 
thing  is  sufficient,  and  no  technical  or  formal  words  are 
required  by  law:  Christine  v.  Whitehill,  16  S.  &  R. 
98;  Taylor  v.  Preston,  79  Pa.  436;  Trutt  v.  Spotts,  87 
Pa.  339;  7  R.  C.  L.  1058.  The  act  uses  the  word  "cove- 
nant" without  restriction  or  limitation,  and  the  agree- 
ment in  question  is  certainly  a  covenant  within  the  broad 
meaning  of  that  word.  It  is  duly  signed,  sealed  and  wit- 
nessed, and  on  its  face  is  a  valid  agreement,  and  falls  di- 
rectly within  the  letter  and  spirit  of  the  act :  Green  v. 
Green,  237  Pa.  71.    An  inspection  of  the  option  agree- 
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ment  shows  it  was  limited  to  six  months  with  a  renewal 
for  six  months.  At  the  end  of  a  year  the  agreement  was 
terminated  and  it  has  now  no  existence.  It  cannot  there- 
fore be  held  to  modify  the  existing  covenant. 

We  see  nothing  in  the  covenant  of  Mrs.  Green  which 
tends  to  prevent  the  free  alienation  of  the  land  so  as  to 
bring  the  case  within  the  rule  against  perpetuities.  That 
rule  has  no  application  to  present  vested  interests.  It 
is  directed  solely  against  future  contingent  interests  and 
aims  to  prevent  the  placing  of  restraint  on  the  free  alien- 
ation of  property  within  a^  certain  reasonable  period : 
Johnston's  Est.,  185  Pa.  179.  The  agreement  made  by 
Mrs.  Green  is  a  present  covenant  to  pay  the  amount 
stipulated  out  of  the  proceeds  of  the  sale  of  the  property 
if  and  when  sale  should  be  made.  There  is  no  attempt 
to  tie  up  the  title  by  preventing  the  free  alienation  of 
the  property.  On  the  contrary  tjie  parties  contemplated 
an  early  sale.  While  it  is  true  the  agreement  may  not 
be  carried  out  for  a  long  period  of  time,  this  in  itself 
does  not  make  it  contingent  in  the  sense  of  being  a  con- 
tingent interest  in  the  property.  The  contract  merely 
created  a  claim  on  the  proceeds  of  the  property  and  not 
on  the  property  itself.  The  case  of  Barton  v.  Thaw,  246 
Pa.  348,  relied  on  by  the  defendants  and  by  the  court  be- 
low, does  not  apply.  That  was  a  grant  of  an  option  to 
purchase  real  estate  unlimited  as  to  time  and  conse- 
quently having  the  direct  effect  of  tying  up  the  title  to 
the  property  and  preventing  its  sale,  unless  by  or  with 
tjie  consent  of  the  optionee.  The  agreement  here  in 
question  is  not  an  option  to  either  purchase  or  sell,  un- 
limited as  to  time,  but  merely  a  personal  covenant  to  pay 
a  certain  sum  out  of  the  proceeds  if  and  when  the  prop- 
erty is  sold. 

In  view  of  this  disposition  of  the  principal  questions 
raised  by  appellant,  it  seems  proper  to  consider  certain 
other  questions  appearing  in  the  record  and  discussed 
by  counsel  for  defendant,  although  not  raised,  as  they 
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should  be,  by  a  counter-statement  of  the  questions  in- 
volved. 

It  is  argued  that  the  covenant  of  Mrs.  Eliza  H.  Green 
was  without  consideration  because  the  option  agreement 
first  signed  recites  the  conveyance  of  the  property  to  Ed- 
ward A.  Green,  her  husband.  Plaintiff  offered  evidence 
to  show  a  change  was  made  in  the  agreement.  It  was 
objected  to  as  being  an  attempt  to  vary  the  terms  of  the 
writing  without  alleging  fraud,  accident  or  mistake. 
The  agreement  propose^  to  be  changed  was  not  directly 
in  issue,  however,  and  the  parol  evidence  rule  would 
therefore  not  apply :  Curtin  v.  Peoples  Nat.  Gas  Co.,  233 
Pa.  397;  Alexander  v.  Righter,  240  Pa.  22.  In  addition 
to  this,  the  agreement  is  under  seal,  recites  the  convey- 
ance of  the  property  to  Eliza  H.  Green,  and  is  made  "in 
consideration  of  the  premises  as  well  as  the  sum  of  one 
dollar  to  me  in  hand  paid."  The  executor  of  Eliza  H. 
Green  was  called  to  show  that  no  conveyance  of  the 
property  was  found  among  her  papers  and  it  was  argued 
from  this  that  no  such  conveyance  was  in  fact  made.  The 
mere  fact  of  absence  of  such  paper  at  that  time  is  not 
sufficient  to  warrant  an  inference  that  no  conveyance 
had  been  executed,  in  view  of  the  recital  to  the  contrary 
in  the  agreement,  supported  by  the  uncontradicted  evi- 
dence of  the  attorney  who  prepared  and  had  it  signed. 
Moreover,  the  estate  of  Joseph  A.  Green  is  estopped  from 
claiming  title  to  the  land,  and  the  same  may  be  said  as  to 
the  release  of  the  mortgage. 

It  is  also  objected  that  Eliza  H.  Green,  being  a  married 
woman  at  the  time  the  covenant  was  signed,  was  without 
power  to  execute  a  paper  of  this  kind  unless  with  the 
consent  of  her  husband  and  his  joinder  therein.  As  has 
already  been  pointed  out,  the  agreement  was  not  in  its 
nature  one  which  created  an  interest  in  realty,  nor  did  it, 
except  by  virtue  of  the  act  relating  to  debts  of  decedents, 
become  a  lien  on  the  real  estate.  It  is  merely  a  personal 
covenant  entered  into  pursuant  to  a  family  settlement 
of  a  dispute  which  had  existed  for  a  number  of  years  and 
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clouded  the  title  to  the  properties,  as  recited  in  the  op- 
tion agreement.  All  parties  concerned  were  interested 
in  the  property  covered  by  the  option  agreement,  dis- 
putes and  litigations  had  arisen,  and  the  object  of  the 
agreement  was  an  amicable  adjustment  of  the  various 
claims  and  liens.  The  recited  conveyance  to  Mrs.  Green 
was  made  with  the  understanding  that  certain  obliga- 
tions were  to  be  assumed  as  part  of  the  transaction,  con- 
sequently there  is  no  merit  in  the  contention  that  Mrs. 
Green  was  guaranteeing  the  debt  of  another.  Under 
the  various  acts  of  assembly  in  this  State  beginning  with 
the  Act  of  1848  and  extending  down  to  recent  years, 
every  restriction  imposed  by  the  common  law  on  the 
power  of  a  married  woman  to  contract  has  been  removed 
except  in  two  cases:  (1)  she  cannot  become  an  accom- 
modation endorser,  maker,  surety  or  guarantor  for  an- 
other, and  (2)  she  cannot  convey  or  mortgage  her  real 
estate  without  the  joinder  of  her  husband :  Peter  Adams 
Paper  Co.  v.  Cassard,  206  Pa.  179.  The  transaction  in 
this  case  does  not  fall  within  either  exception. 

The  assignments  of  error  are  all  sustained  and  the 
judgment  is  reversed,  and  judgment  is  directed  to  be  en- 
tered fot  plaintiff  n.  o.  v. 


Hull  V.  The  Delaware  &  Hudson  Company,  Appel- 
lant. ^ 

Practice,  Supreme  Court — Equity — BiUs  for  accounting — Find- 
ings of  fact — Conclusions  of  law — Appeals, 

A  decree  in  equity  entered  in  a  suit  for  an  accounting  will  be 
affirmed  where  the  findings  of  fact  complained  of  were  supported  by 
sufficient  evidence,  the  legal  conclusions  and  decree  logically  fol- 
lowed the  findings,  and  where  error  was  not  demonstrated  in  the 
admission  of  evidence. 

Argued  Feb.  23, 1916.  AppeaJ,  No.  450,  Jan.  T.,  1915, 
by  defendant,  from  decree  of  C.  P.  Lackawanna  Co.,  Jan. 
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T.,  1908,  No.  9,  in  equity,  on  bill  in  equity  for  an  account- 
ing, in  case  of  John  L.  Hull,  F.  L.  Van  Sickle,  E.  J.  Hull, 
Executors  of  George  M.  Hull,  Deceased ;  Grace  H.  Peck, 
Mary  E.  Hull  and  Jennie  Hull  Williams,  Administra- 
tors, c.  t.  a.,  of  the  Estate  of  William  H.  Hull,  Deceased ; 
John  L.  Hull,  Mary  L.  Hull,  Alonzo  Hull,  Orestes  T. 
Hull  and  Stephen  P.  Hull,  v.  The  Delaware  and  Hudson 
Company.  Before  Brown,  C.  J.,  Mbstrbzat,  Pottbb, 
MoscHziSKBE  and  Walung,  J  J.     Aflftrmed. 

Bill  in  equity  for  an  accounting  for  royalties  under  a 
coal  lease.    Before  Edwaeds,  P.  J. 

From  the  record  it  appeared  that  the  questions  in- 
volved concerned  rights  of  lessors  and  lessee  under  a  coal 
lease  and  supplements  thereto.  The  evid^ice  as  to  these 
questions  covered  a  period  of  over  half  a  century  of  min- 
ing. The  plaintiffs,  the  sons  of  the  original  lessor,  filed 
a  bill  in  equity  to  secure  an  accounting  and  payment  of 
royalties  for  the  minimum  quantity  of  coal  they  alleged 
should  have  been  mined  annually  under  the  original  con- 
tract and  its  supplements  with  the  defendant ;  for  an  ac- 
counting and  payment  for  small  sizes ;  for  payment  for 
losses  due  to  change  in  mining  methods  since  1860 ;  for 
fuel  coal  used  by  the  defendants  but  not  accounted  for 
or  paid  for  by  it;  for  coal  reclaimed  from  dumps;  for 
coal  mined  in  one  year  in  excess  of  the  minimum,  but  not 
paid  for ;  to  have  decreed  a  forfeiture  of  the  contract ; 
and  for  the  surrender  of  the  veins  of  coal  which  defend- 
ant admitted  were  unmineable. , 

The  defendant  contended  that  the  minimum  royalty 
due  plaintiff  was  reduced  from  120,000  tons  to  100,000 
tons  per  annum  by  one  of  the  supplements  to  the  original 
agreement. 

The  opinion  of  the  Supreme  Court  further  states  the 
case. 

The  court  awarded  the  relief  prayed  for.  Defendant 
appealed. 
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Errors  assigned  were  rulings  on  evidence^  in  dismiss- 
ing exceptions  to  yarious  findings  of  fact  and  law  and 
the  decree  of  the  court. 

John  G.  Johnson,  with  him  M.  J.  Martin,  A.  H.  Mc- 
Clintock,  James  H.  Torrey  and  Walter  C.  Noyes,  for  ap- 
pellant 

Alea^.  Simpson,  Jr.,  with  him  John  P.  Kelly,  Everett 
Warren  and  S.  B.  Price,  for  appellees. 

Pee  Curiam,  October  2, 1916 : 

This  proceeding,  instituted  in  January,  1908,  is  for  an 
accounting  under  a  coal  lease,  executed  in  1858,  and 
changed  or  modified  by  supplemental  agreements.  The. 
trial  below  was  long  and  tedious.  Over  five  thousand 
pages  of  testimony  were  taken  and  the  requests  for  find- 
ings of  fact  and  law,  with  briefs  of  counsel,  covered  three 
printed  books,  aggregating  650  pages,  the  -requests  on 
both  sides  numbering  350.  Four  months  were  actually 
consumed  in  taking  the  testimony  and  hearing  the  argu- 
ments of  counsel,  and  more  than  five  years  elapsed  from 
the  time  the  case  was  taken  sub  judice  until  the  opinion 
of  the  court  was  filed,  covering  nearly  three  hundred 
pages  of  manuscript.  Voluminous  as  the  record  is,  we 
have,  on  this  appeal,  comparatively  few  assignments  of 
error — ^twenty-three  in  all.  Only  one  of  them,  the  11th, 
complains  of  improper  admission  of  evidence,  and,  as  it 
has  not  been  demonstrated  that  error  was  committed  in 
receiving  the  testimony  of  Stephen  P.  Hull,  that  assign- 
ment is  overruled.  The  2d,  4th,  13th,  16th,  19th  and 
20th  assignments  go  to  findings  of  fact.  As  each  of  them 
was  based  upon  sufficient  testimony,  the  said  assign- 
ments are  also  overruled.  The  remaining  assignments 
allege  errors  in  legal  conclusions  and  in  the  final  decree. 
As  those  logically  followed  the  facts  found,  all  the  as- 
signments relating  to  them  are  dismissed.     The  learned 
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chancellor  below  having  intelligently  considered  and 
properly  disposed  of  all  the  questions  before  him,  the 
decree  is  affirmed  at  appellant's  costs. 


Hogarty  v.  Philadelphia  &  Beading  Railway  Com- 
pany, Appellant. 

Negligence — Master  and  servant — Interstate  commerce — Federal 
Employers'  Liability  Act — Pleadings  —  Amendments  —  Statute  of 
limitations. 

1.  The  Federal  Employers'  Liability  Act  of  April  22,  1908,  c 
149,  85  U.  S.  Stat.  65,  supersedes  the  laws  of  the  State  upon  all 
matters  within  its  scope  and  in  cases  involving  accidents  to  the  em- 
ployees of  railroad  companies  when  engaged  in  interstate  commerce^ 
the  state  laws  must  be  regarded  as  nonexistent. 

2.  The  common  law  liability  of  a  railroad  company  when  engaged 
in  intrastate  commerce  continues  and  the  right  to  recover  from  it 
for  negligence  when  so  engaged  is  still  subject  to  common  law 
rules. 

3.  Where  an  act  of  congress,  and  not  vthe  common  law,  gives  a 
right  of  recovery  the  plaintiff's  pleadings  must  show  that  his  case 
is  within  the  Federal  statute  and  proof  of  this  is  a  material  part  of 
his  case. 

4.  While  it  must  affirmatively  appear  by  distinct  averments  in  the 
statement  of  a  cause  of  action  brought  under  the  Federal  Em- 
ployers' Liability  Act  that  the  defendant  was  engaged  in  interstate 
commerce  at  the  time  of  the  grievances  complained  of,  special  refer- 
ence to  the  act  of  congress  in  the  declaration  is  not  essential.  The 
act  is  controlling  if  the  averments  of  the  statement  show  that  at  the 
time  of  the  alleged  negligent  acts  of  the  railroad  company  it  was  en- 
gaged in  interstate  commerce. 

5.  While  a  plaintiff  pleading  only  a  common  law  right  of  action 
against  a  railroad  company  may  not  invoke  the  Federal  Employers' 
Liability  Act,  the  company  in  its  defense  may  rely  upon  the  act  of 
congress  if  it  can  show,  or  the  testimony  offered  by  the  plaintiff, 
shows,  that  defendant  was  engaged  in  interstate  commerce  at  the 
time  that  the  plaintiff  was  injured. 

6.  The  question  whether  a  statement  of  claim  in  an  action  for 
negligence  may  be  amended  so  as  to  bring  the  case  within  the 
Federal  Employers'  Liability  Act  of  1908,  after  the  time  fixed  by 
the  act  within  which  the  action  may  be  brouf?ht  has  expired,  is  a 
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Federal  queetion,  and  the  decisions  of  the  Supreme  Court  of  the 
United  States  thereupon  are  controlling. 

7.  Where^  in  an  action  against  a  railroad  company  for  personal 
injuries  sustained  by  an  employee  of  a  railroad  company  engaged 
in  interstate  commerce,  the  statement  of  claim  alleges  a  common 
law  right  of  action  and  does  not  plead  the  act  of  congress  or  state 
facts  bringing  the  case  within  the  operation  of  the  act,  plaintiff 
cannot  be  permitted  to  amend  his  statement  of  claim  after  the 
statute  of  limitations  has  run,  so  as  to  bring  the  case  within  the 
act  of  congress,  as  to  permit  him  so  to  do  would  in  effect  introduce 
a  new  cause  of  action. 

8.  In  an  action  to  recover  damages  for  personal  injuries  sua* 
tained  by  the  employee  of  a  railroad  company  while  engaged  in 
interstate  commerce,  the  statement  of  claim  did  not  rely  upon  the 
acts  of  congress  or  state  that  defendant  was  engaged  in  interstate 
commerce  at  the  time  of  the  injury,  but  averred  a  common  law 
right  of  action.  It  appeared  that  plaintiff  had  accepted  benefits 
as  a  member  of  defendant's  relief  association,  thereby  precluding 
his  recovery  at  common  law;  plaintiff  sought  to  amend  his  state- 
ment of  claim  so  as  to  aver  a  cause  of  action  under  the  Federal 
Employers'  Liability  Act  of  1908,  which  provides  that  the  accept- 
ance of  benefits  in  such  cases  shall  not  be  a  defense.  It  appeared 
that  the  two  year  period  fixed  by  the  act  in  which  an  action  may  be 
brought  thereunder,  had  expired.  Held,  that  the  amendment  could 
not  be  permitted. 

Mr.  Justice  Moschzisker  dissents. 
• , 

Argued  March  2*4,  ldl5.  Reargued  March  14,  1916. 
Appeal,  No.  476,  Jan.  T.,  1914,  by  defendant,  from  judg- 
ment of  C.  P.  No.  5,  March  T.,  1911,  No.  1636,  on  verdict 
for  plaintiff,  in  case  of  William  J.  Hogarty  v.  Philadel- 
phia &  Beading  Railway  Company.  Before  Brown,  C. 
J.,  Mbstbbzat,  Potter,  Sthwart,  Mosghziskbr,  Frazer 
and  Walling,  J  J.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Martin,  P.  J. 

The  facts  appear  in  Hogarty  v.  Philadelphia  &  Read- 
ing Ry.  Co.,  245  Pa.  443,  and  in  the  opinion  of  the  Su- 
preme Court. 

Verdict  for  plaintiff  for  |6,500  and  judgment  thereon. 
Defendant  appealed. 
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Errors  assigned  were  in  permitting  plaintiff  to  amend 

his  statement  of  claim  after  the  statute  of  limitations 

had  run,  in  refusing  to  direct  a  verdict  for  defendant  and 

in  refusing  to  enter  judgment  for  defendant  n.  o.  v. 

Wm.  Clarke  Mason,  for  appellant. — The  original  state- 
ment of  claim  filed  by  the  plaintiff  failed  to  aver  a  cause 
of  action  under  the  Federal  Employers'  Liability  Act; 
as  Section  6  of  the  Act  of  Congress  of  April  22,  1908,  c. 
149,  35  U.  S.  Stat.  65,  provides  that  no  action  shall  be 
maintained  under  the  statute  unless  commenced  within 
two  years  from  the  date  of  the  cause  of  action  accrued, 
the  amendment  to  the  statement  of  claim  was  improperly 
allowed  j  and  as  except  for  the  amendment  there  was  a 
variance  between  the  proof  and  the  original  declaration, 
the  defendant  was  entitled  to  have  a  verdict  directed  in 
its  favor :  St.  Louis,  San  Francisco  &  Texas  Ry.  Co.  v. 
Scale,  229  U.  S.  156;  Pedersen  v.  Delaware,  Lack.  & 
Western  R.  R.  Co.,  229  U.  S.  146;  Brinkmeier  v.  Mis- 
souri Pacific  Ry.  Co.,  224  U.  S.  268;  Seaboard  Air  Line 
Ry.  V.  Duvall,  225  U.  S.  477;  Grand  Trunk  Western  Ry. 
Co.  V.  Lindsay,  233  U.  S.  42;  North  Carolina  R.  R.  Co. 
V.  Zachary,  232  U.  S.  248;  Wabash  R.  R.-Co.  v.  Hayes, 
234  U.  S.  86 ;  Garrett  v.  Louisville  &  Nashville  R.  R.  Co., 
35  Supreme  Ct.  Repr.  32;  Allen  v,  Tuscarora  Valley  R. 
R.  Co.,  229  Pa.  97. 

Ira  Jewell  Williams,  of  Simpson,  Brown  d  Williams, 
for  appellee. — The  amendment  was  properly  allowed: 
Bolton  V.  Hey,  168  Pa.  418;  Devine'?  Est,  199  Pa.  2^0; 
Fellows  V.  Loomis  (No.  1),  204  Pa.  225;  Lafferty's  Est, 
230  Pa.  496;  Peoples  Water  Co.  v.  Pittson,  241  Pa.  208; 
Cassell  V.  Cooke,  8  S.  &  R.  268;  Rodridgue  v.  Curcier, 
15  S.  &  R.  81;  Coxe  v.  Tilghman  et  al.,  1  Wharton  282; 
Erie  City  Iron  Works  v.  Barber,  118  Pa.  6 ;  Noonan  v. 
Pardee,  200  Pa.  474;  Booth  v.  Dorsey,  202  Pa.  381; 
Holmes  v.  Penna.  R.  R.  Co.,  220  Pa.  189 ;  Missouri,  Kan- 
sas &  Texas  Ry.  Co.  v.  Wulf ,  226  U.  S.  570 ;  Bixler,  et  ux., 
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V.  Penna.  R.  R.,  201  Fed.  Repr.  553;  Renn  v.  Seaboard 
Air  Line  Ry.  Co.,  86  S.  E.  Repr.  964 ;  Kansas  City  West- 
ern Ry.  Co.  V.  McAdow,  240  XJ.  S.  51. 

Opinion  by  Mb.  Chibp  Justice  Bbown,  October  9, 
1916: 

On  February  1, 1910,  William  J.  Hogarty,  while  per- 
forming his  duties  as  an  extra  freight  conductor  of  a 
shifting  crew  of  the  Philadelphia  &  Reading  Railway 
Company,  was  thrown  under  a  car  and  sustained  serious 
injuries,  which  resulted  in  the  loss  of  his  right  artn.  He 
was  thrown  under  the  car  by  coming  in  contact  with  a 
telegraph  pole,  which  he  alleges  in  the  statement  of  his 
cause  of  action  had  been  negligently  placed  and  left  by 
the  railway  company  too  close  to  the  track  on  which  the 
ears  in  his  charge  were  being  shifted.  In  the  perform- 
ance of  his  duties  at  the  time  he  was  injured  it  was  nec- 
essary for  him  to  lean  out  beyond  the  side  of  a  car  to 
uncouple  it  while  it  was  in  motion,  and,  in  so  leaning 
out,  his  body  struck  the  pole.  The  case  has  been  twice 
tried.  On  the  first  trial  the  jury  were  instructed  to  find 
for  the  defendant,  and  judgment  was  subsequently  en- 
tered in  its  favor.  PlaintiflPs  statement  "of  claim  averred 
a  mere  common  law  liability  on  the  part  of  the  defend- 
ant, and,  it  having  proved  that  he  had  accepted  benefits 
as  a  member  of  its  relief  association,  the  court  below 
sustained  its  contention  that  he  could  not  recover  under 
Reese  v.  Pennsylvania  R.  R.  Co.,  229  Pa.  340,  and  other 
cases.  He  called  attention  to  the  Act  of  Congress  of 
April  22,  1908,  (35  Stat.  65,  chap.  149),  which  forbids 
the  defense  set  up,  the  defendant  having  admitted  that, 
at  the  time  he  was  injured,  it  was  engaged,  and  he  was 
employed  by  it,  in  interstate  commerce.  To  this  the  de- 
fendant replied  that,  as  the  suit  had  been  brought  at 
common  law,  the  Federal  statute  was  without  applica- 
tion. The  rejoinder  of  the  plaintiff  was  that,  if  he  should 
have  formally  pleaded  the  Federal  statute,  he  was  en- 
titled to  amend.    On  his  appeal  from  the  judgment  in 
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favor  of  the  defendant,  bis  right  to  amend  was  sustained 
by  this  court,  and  the  judgment  was  reversed  with  a 
venire  facias  de  novo :  Hogarty  v.  Philadelphia  &  Read- 
ing Railway  Company,  245  Pa.  443.  The  second  trial  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff,  and, 
on  defendant's  appeal  from  it,  we  are  asked,  in  effect,  to 
reconsider  our  action  in  sustaining  the  plaintiff's  appeal 
from  the  judgment  entered  on  the  first  trial;  and  we 
must  do  so  if  what  we  then  held  is,  as  counsel  for  defend- 
ant contends,  in  conflict  with  certain  rulings  of  the  Su- 
preme Court  of  the  United  States,  one  of  which  was  made 
since  this  appeal  was  taken.  The  questions  which  coun- 
sel were  directed  to  ^rgue  are,  (1)  Were  the  original 
pleadings  sufficient  to  sustain  judgment  for  the  plain- 
tiff? (2)  Did  the  court  below  err  in  allowing  the  state- 
ment of  claim  to  be  amended? 

The  Federal  Employers'  Liability  Act  of  1908  super- 
sedes the  laws  of  the  states  upon  all  matters  within  its 
scope,  and,  in  cases  involving  accidents  to  the  employees 
of  railroad  companies,  when  engaged  in  interstate  com- 
merce, the  state  laws  must  be  regarded  as  nonexistent : 
Second  Employers'  Liability  Cases,  223  U.  S,  1;  St; 
Louis,  San  Francisco  &  Texas  Ry.  Company  v.  Seale,  229 
U.  S.  156;  Kansas  &  Texas  Ry.  v.  Taylor,  232  U.  S.  363 
Wabash  Railroad  Company  v.  Hayes,  234.  U.  S.  86 
Hogarty  v.  Philadelphia  &  Reading  Ry.  Company,  supra 
but,  while  this  is  so,  the  common  law  liability  of  a  rail- 
road company  engaged  in  intrastate  commerce  continues, 
and  a  right  to  recover  from  it  for  negligence,  when  so  en- 
gaged, is  still  subject  to  common  law  rules:  Wabash 
Railroad  Company  v.  Hayes,  supra ;  Hench  v.  Pennsyl- 
vania Railroad  Company,  246  Pa.  1. 

The  action  which  the  appellee  brought  against  the  ap- 
pellant  was  strictly  one  at  common  law  to  enforce  a  com- 
mon law  liability.  This  conclusively  appears  from  the 
statement  of  his  cause  of  action,  which  is  as  follows: 
"On  February  1, 1910,  plaintiff  was  employed  by  defend- 
ant as  freight  conductor  on  a  train  of  freight  cars  in  its 
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Philadelphia  yards  near  American  street  and  Lehigh 
avenue,  and  was  directed  by  William  L.  Weyman,  then 
acting  for  defendant,  to  place  two  of  said  cars  (there  be- 
ing several  in  the  train)  on  a  certain  track.  In  the  per- 
formance of  this  duty  plaintiff  was  required  to  lean  over 
between  two  of  the  cars  to  uncouple  them  while  the  train 
was  moving,  and  whilst  so  doing,  through  no  fault  of  his 
own,  his  body  struck  a  telegraph  pole,  he  was  thrown 
beneath  the  wheels,  had  three  ribs  and  a  collarbone 
broken  and  his  right  arm  was  crushed  (afterwards  am- 
putated). The  defendant  was  negligent  in  having  thfe 
pole  too  close  to  the  track  or  the  track  too  close  to  the 
pole,  there  not  being  sufficient  room  between  the  two  to 
permit  safe  performance  of  the  service  as  directed,  and 
in  directing  plaintiff  to  put  the  cars  on  the  said  track, 
the  danger  being  unknown  to  plaintiff  and  no  warning 
given."  Not  a  word  is  to  be  found  in  plaintiff's  state- 
ment indicating  anything  but  a  common  law  liability  on 
the  part  of  the  defendant,  and,  to  the  charge  therein  al- 
leged against  it,  it  came  into  court  with  a  complete  com- 
mon law  defense.  It  was  held,  however,  on  plaintiffs 
appeal,  that,  notwithstanding  the  common  law  cause  of 
action  which  he  had  set  forth  in  his  pleadings,  the  act 
of  congress  was  controlling,  in  view  of  the  admission  of 
the  defendant  that,  at  the  time  the  plaintiff  was  injured, 
it  and  he  were  engaged  in  interstate  commerce.  After 
argument  and  reargument  of  this  appeal,  ordered  of  our 
own  motion,  we  are  of  opinion  that  our  view  expressed 
on  the  first  appeal  is  not  in  harmony  with  the  rulings  of 
the  Supreme  Court  of  the  United  States,  and,  as  they  are 
controlling,  what  we  there  held  must  yield  to  them. 

As  the  act  of  congress,  and  not  the  common  law,  gave 
the  plaintiff  a  right  to  recover,  his  pleadings  ought  to 
have  shown  that  his  case  was  within  the  Federal  statute, 
and  proof  of  this  was  a  material  part  of  it.  In  Garrett 
V.  Louisville  &  Nashville  Railroad  Company,  235  U.  S. 
308,  which  was  an  action  for  damages  under  the  Federal 
Employers'  Liability  Act,  the  plaintiff  sought  to  recover 
Vol.  cclv— 16 
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for  the  pecuniary  loss  to  the  parents  of  the  deceased  em- 
ployee of  the  defendant  company ;  but,  as  his  declara- 
tion failed  to  set  forth  such  loss,  recoverable  under  the 
act  of  congress,  it  was  held  that,  for  this  reason,  there 
could  be  no  recovery.  In  so  holding,  it  was  said: 
"Where  any  fact  is  necessary  to  be  proved  in  order  to 
sustain  the  plaintiffs  right  of  recovery  the  declaration 
must  contain  an  averment  substantially  of  such  fact  in 
order  to  let  in  the  proof.  Every  issue  must  be  founded 
upon  some  certain  point  so  that  the  parties  may  come 
prepared  with  their  evidence,  and  not  be  taken  by  sur- 
prise and  the  jury  may  not  be  misled  by  the  introduc- 
tion of  various  matters The  request  is  now  made 

that  in  view  of  all  the  circumstances — especially  the 
former  undetermined  meaning  of  the  statute,  this  court 
remand  the  cause  for  a  new  trial  upon  the  declaration 
being  so  amended  as  to  include  the  essential  allegation. 
But  we  do  not  think  such  action  would  be  proper.  The 
courts  below  committed  no  error  of  which  just  complaint 
can  be  made  here ;  and  the  rights  of  the  defendant  must 
be  given  effect,  notwithstanding  the  unusual  diflftculties 
and  uncertainties  with  which  counsel  for  the  plaintiff 
found  himself  confronted."  This  rule  was  observed  in 
Allen  V.  Tuscarora  Valley  Railroad  Company,  229  Pa. 
97,  where  we  held  that  the  court  below  had  improperly 
allowed  an  amendment  of  plaintiff's  statement  after  two 
years  from  the  time  of  the  accident.  The  amendment 
averred  that  the  defendant  corporation,  at  the  time  of 
the  committing  of  the  grievances  complained  of,  was  en- 
gaged in  interstate  commerce.  In  holding  that  the 
amendment  introduced  a  new  and  different  cause  of  ac- 
tion, which  was  barred  by  the  statute  of  limitations,  we 
said,  through  Mr.  Justice  Mbstrbzat:  "The  original 
statement,  it  is  true,  averred  the  injurieis  of  the  plaintiff 
and  the  alleged  negligent  act  of  the  defendant  by  which 
they  were  caused,  but  there  was  no  intimation  in  the 
statement  that  the  carrier  was  engaged  in  interstate  com- 
merce or  that  the  defendant's  cars  were  equipped  with 
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couplers  in  violation  of  thfe  act  of  congress.  Proof  of 
the  existence  of  these  two  additional  facts  was  required 
to  sustain  the  action  as  amended,  and  this  is  one  of  the 
tests  in  determining  whether  the  amendment  introduces 
a  different  cause  of  action :  Wabash  B.  B.  Co.  v.  Bhymer, 
214  111.  579".  It  is  apparent  that  without  this  amend- 
ment the  act  of  congress  could  have  had  no  place  in  the 
ease."  In  Brinkmeier  v.  Missouri  Pacific  Bailroad 
Company,  224  U.  S.  268,  in  referring  to  the  attempt  to 
secure  the  advantage  of  ):he  safety  appliance  acts  of  con- 
gress under  insufficient  pleadings,  Mr.  Justice  Van  De- 
VANTBE  said:  ^*The  petition,  if  liberally  construed, 
charged  that  the  defendant  was  a  common  carrier  en- 
gaged in  interstate  commerce  by  railroad ;  that  the  cars 
in  question  were  not  equipped  with  couplers  of  the  pre- 
scribed type,  and  that  the  plaintiflf's  injuries  proximately 
resulted  from  the  absence  of  such  couplers;  but  there 
was  no  allegation  that  either  of  the  cars  was  then  or  at 
any  time  used  in  moving  interstate  traffic.  The  Su- 
preme Court  of  the  state  held  that  in  the  absence  of  such 
an  allegation  the  petition  did  not  state  a  cause  of  action 
under  the  original  act.  We  think  that  ruling  was  right. 
The  terms  of  that  act  were  such  that  its  application  de-^ 
pended,  first,  upon  the  carrier  being  engaged  in  inter- 
state commerce  by  railroad ;  and,  second,  upon  the  use 
of  the  car  in  moving  interstate  traffic.  It  did  not  em- 
brace all  cars  used  on  the  line  of  such  a  carrier,  but  only 
such  as  were  used  in  interstate  commerce.'^ 

While  it  must  affirmatively  appear  by  distinct  aver- 
ments in  the  statement  of  a  cause  of  action  brought 
under  the  Federal  Employers'  Liability  Act  that  the  de- 
fendant corporation  was  engaged  in  interstate  commerce 
at  the  time  of  the  grievances  of  which  the  plaintiff  com- 
plains, si)ecial  reference  to  the  act  of  congress  in  the 
declaration  is  not  essential.  The  act  is  controlling  if 
the  averments  in  the  statement  show  that,  at  the  time  of 
the  alleged  negligent  act  by  the  railroad  company,  it  was 
engaged  in  interstate  commerce.    In  Seaboard  Air  Line 
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Ry.  V.  Duval,  225  U.  S.  477,  the  complaint  of  the  plain- 
tiff below  made  no  distinct  reference  to  the  Employers* 
Liability  Act,  but,  as  it  did  allege  that  the  railroad  com- 
pany was  operating  a  line  of  railroad  between  Ports- 
mouth, Virginia,  and  Monroe,  North  Carolina,  and  that 
the  plaintiff,  while  in  its  employment  as  baggagemaster 
and  flagman  upon  a  passenger  train  running  between 
the  said  points,  was  negligfently  injured,  it  was  held  that 
a  ground  of  action  under  the  act  of  congress  was  suf&- 
ciently  pleaded ;  and  in  Missouri,  Kansas  &  Texas  Ry. 
(Company  v.  Wulf,  226  U.  S.  570,  the  averment  was  that 
the  plaintiff  had  been  employed  in  the  performance  of 
his  duties  on  a  train  bound  from  Parsonsy  in  the  State 
of  Kansas,  to  Osage,  in  the  State  of  Oklahoma,  and  it 
was  held  that  the  act  of  congress  applied,  because  ^4t 
was  suflSciently  averred  that  the  deceased  came  to  his 
death  through  injuries  suffered  while  he  was  employed 
by  the  defendant  railroad  company  in  interstate  com- 
merce." For  the  same  reason  a  statement  was  held  suf- 
ficient in  Grand  Trunk  Western  Ry.  Company  v.  Lind- 
say, 233  U-  S.  42. 

While  a  plaintiff,  pleading  only  a  common  law  right 
of  action  against  a  railroad  company,  may  not  invoke 
the  Federal  Employers'  Liability  Act,  the  company,  in  its 
defense,  may,  of  course,  rely  upon  the  act  of  congress,  if 
it  can  show,  or  the  testimony  offered  by  the  plaintiff 
shows,  that  it  was  engaged  in  interstate  commerce  at  the 
time  the  plaintiff  was  injured :  St.  Louis,  Iron  Mountain 
&  Southern  Ry.  Company  v.  Hesterly,  228  U.  S.  702; 
North  Carolina  Ry.  Company  v.  Zachary,  232  U.  S.  248 ; 
Toledo,  St.  Louis  &  Western  Railroad  Company  v.  Sla- 
vin,  236  U.  S.  454. 

In  the  case  at  bar,  as  already  observed,  plaintiff's  origi- 
nal statement  showed  nothing  but  a  mere  common  law 
right  of  actioti  against  the  defendant.  By  it  the  rail- 
road company  was  notified  to  come  into  court  and  de- 
fend against  a  common  law  charge  of  negligence.  Noth- 
ing within  its  four  comers  even  hinted  that  plaintiff  had 
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luidertaken  to  hold  it  liable  under  the  act  of  congress 
which  had  given  him  a  cause  of  action.  In  view  of  his 
receipt  of  benefits,  he  had  no  common  law  right  of  ac- 
tion, and  so  the  record  stood  until  more  than  four  years 
had  elapsed  from  the  time  he  had  acquired  a  cause  of  ac- 
tion against  it  under  the  Federal  statute ;  but  that  stat- 
ute provides  that  no  action  shall  be  maintained  under  it 
"unless  commenced  within  two  years  from  the  day  the 
cause  of  action  accrued'' ;  and  we  now  come  to  the  con- 
sideration of  the  second  question,  of  which  little  need  be 
said,  as  we  regard  it  as  settled  by  a  ruling  of  the  Su- 
preme Court  of  the  United  States,  announced  since  we 
heard  this  appeal. 

In  Seaboard  Air  Line  Ry.  v.  Renn,  241  U.  S.  290,  the 
plaintiff  sought  to  recover  under  the  Federal  Employers' 
Liability  Act,  but  it  was  contended  by  the  defendant 
that  his  statement  did  not  suflSciently  aver  a  right  to 
recover  under  that  act.  It  averred  that  the  defendant 
was  operating  a  line  of  railroad  "in  Virginia,  North 
Carolina  and  elsewhere."  Over  the  objection  of  the  de- 
fendant the  trial  court  allowed  the  plaintiff  to  amend  by 
averring  that  the  line  of  the  defendant's  railroad  ex- 
tended between  the  City  of  Raleigh,  in  the  State  of  North 
Carolina,  and  the  City  of  Richmond,  in  the  State  of  Vir- 
ginia. On  a  writ  of  error  taken  by  the  defendant  com- 
pany the  Supreme  Court  of  the  United  States,  in  an  opin- 
ion filed  May  22, 1916,  held  that  the  amendment  had  not 
been  improperly  allowed,  as  no  new  oause  of  action  had 
been  introduced.  Mr.  Justice  Van  Dbvanteb,  speaking 
for  the  court,  said :  "This  was  an  action  by  an  employee 
of  a  railroad  company  to  recover  from  the  latter  for  per- 
sonal injuries  suffered  through  its  negligence.  The 
plaintiff  had  a  verdict  and  judgment  under  the  Em- 
ployers' Liability  Act  of  Congress,  c.  149,  35  Stat.  65; 
c.  143,  36  Stat.  291,  the  judgment  was  affirmed,  86  S.  E. 
964,  and  the  defendant  brings  the  case  here.  The  origi- 
nal complaint  was  exceedingly  brief  and  did  not  suffi- 
ciently allege  that  at  the  time  of  the  injury  the  defend- 
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ant  was  engaged  and  the  plaintiff  employed  in  interstate 
commerce.  During  the  trial  the  defendant  sought  some 
advantage  from  this  and  the  court,  over  the  defendant's 
objection,  permitted  the  complaint  to  be  so  amended  as 
to  state  distinctly  the  defendant's  engagement  and  the 
plaintiff's  employment  in  such  commerce.  Both  parties 
conceded  that  what  was  alleged  in  the  amendment  was 
true  in  fact  and  conformed  to  the  proofs,  and  that  point 
has  since  been  treated  as  settled.  The  defendant's  ob- 
jection was  that  the  original  complaint  did  not  state  a 
cause  of  action  under  the  act  of  congress,  that  with  the 
amendment  the  complaint  would  state  a  new  cause  of  ac- 
tion under  that  act,  and  that,  as  more  than  two  years 
had  elapsed  since  the  right  of  action  accrued,  the  amend- 
pient  could  not  be  made  the  medium  of  introducitig  this 
new  cause  of  action  consistently  with  the  provision  in 
se(!tion  6  that  ^no  action  shall  be  maintained  under  this 
act  unless  commenced  within  two  years  from  the  day  the 
cause  of  action  accrued.'  Whether  in  what  was  done 
this  restriction  was  in  effect  disregarded  is  a  Federal- 
question  and  subject  to  reexamination  here,  however 
much  the  allowance  of  the  amendment  otherwise  might 
have  rested  in  discretion  or  been  a  matter  of  local  pro- 
cedure: Atlantic  Coast  Line  Railroad  v.  Burnette,  239 
U.  S.  199.  If  the  amendment  merely  expanded  or  ampli- 
fied what  was  alleged  in  support  of  the  cause  of  action 
already  asserted,  it  related  back  to  the  commencement 
of  the  action  and  was  not  affected  by  the  intervening 
lapse  of  time :  Texas  and  Pacific  Ry.  Co.  v.  Cox,  145  U. 
S.  593,  603-604;  Atlantic  and  Pacific  R.  R.  Co.  v.  Laird, 
164  U.  S.  393;  Hutchinson  v.  Otis,  190  U.  S.  552,  555; 
Missouri,  Kansas  &  Texas  Ry.  Co.  v.  Wulf,  226  U.  S.  570, 
576;  Crotty  v.  Chicago  Great  Western  Ry.  Co.,  95  C.  C. 
A.  91, 169  Fed.  693.  But  if  it  introduced  a  new  or  dif- 
ferent cause  of  action,  it  was  the  equivalent  of  a  new 
suit,  as  to  which  the  running  of  the  limitation  was  not 
theretofore  arrested :  Sicard  v.  Davis,  6  Pet  124,  140 : 
Union  Pacific  Ry.  Co.  v.  Wyler,  158  XJ.  S.  285;  United 
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States  V.  Dalcour,  203  U.  S.  408,  423.  The  original  com- 
plaint set  forth  that  the  defendant  was  operating  a  line 
of  railroad  in  Virginia,  North  Carolina  and  elsewhere, 
that  the  plaintiff  was  in  its  employ,  that  when  he  was  in- 
jured he  was  in  the  line  of  duty  and  was  proceeding  to 
get  aboard  one  of  the-^lefendant's  trains,  and  that  the 
injury  was  sustained  at  Cochran,  Virginia,  through  the 
defendant's  negligence  in  permitting  a  part  of  its  right 
of  way  at  that  place  to  get  and  remain  in  a  dangerous 
condition.  Of  course,  the  right  of  action  could  not  arise 
under  the  laws  of  North  Carolina  when  the  causal  negli- 
gence and  the  injury  occurred  in  Virginia;  and  the  ab- 
sence of  any  mention  of  the  laws  of  the  latter  state  was 
at  least  consistent  with  their  inapplicability.  Besides, 
the  allegation  that  the  defendant  was  operating  a  rail- 
road in  states  other  than  Virginia  was  superfluous  if  the 
right  of  action  arose  under  the  laws  of  that  state,  and 
was  pertinent  only  if  it  arose  in  interstate  commerce, 
and  therefore  under  the  act  of  congress.  In  these  cir- 
cumstances, while  the  question  is  not  free  from  diffi- 
culty, we  cannot  say  that  the  court  erred  in  treating  the 
original  complaint  as  pointing,  although  only  imper- 
fectly, to  a  cause  of  action  under  the  law  of  congress. 
And  this  being  so,  it  must  be  taken  that  the  amendment 
merely  expanded  or  amplified  what  was  alleged  in  sup- 
port of  that  cause  of  action  and  related  back  to  the  com- 
mencement of  the  suit,  which  was  before  the  limitation 
had  expired."  It  clearly  appears  from  this  last  utter- 
ance of  the  Supreme  Court  of  the  United  States  that  if 
Renn's  original  complaint  had  averred  merely  a  com- 
mon law  right  of  action  against  the  railway  company, 
with  nothing  in  it  indicating  that  the  employer  was 
operating  a  line  of  railroad  from  one  state  into  another, 
the  amendment  would  have  been  improperly  allowed,  for 
the  reason  that  it  introduced  a  new  cause  of  action  un- 
der the  Federal  Employers'  Liability  Act,  which  had 
been  barred  by  the  express  terms  of  that  act  after  two 
years  from  the  time  of  the  accident.    What  was  held  in 
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the  Renn  case  logically  followed  what  the  court  had  said 
in  Garrett  v.  Louisville  &  Nashville  Railroad  Company, 
supra. 

On  October  20,  1914 — ^nearly  five  years  after  this  ap- 
pellee was  injured — the  court  below,  under  what  we  held 
on  the  first  appeal,  allowed  his  statement  to  be  amended 
as  follows :  "On  February  1,  1910,  the  defendant  was 
engaged  as  a  common  carrier  by  railroad  in  commerce 
between  the  several  states  and  subject  to  all  the  provi- 
sions of  the  Act  of  Congress  of  April  22,  1908  (35  Stat, 
65  Ch.  149),  the  plaintiff  was  employed  by  defendant  as 
freight  conductor,  in  such  interstate  commerce,  on  a 
train  of  freight  cars  in  the  Philadelphia  yards  of  the  de- 
fendant near  American  street  and  Lehigh  avenue,  and 
was  directed  by  William  L.  Weyman,  then  acting  for  de- 
fendant, to  place  two  of  said  cars  (there  being  several 
in  the  train)  on  a  certain  track."  The  allowance  of  this 
amendment  was  excepted  to  by  the  defendant,  on  the 
ground  that  it  introduced  a  new  cause  of  action  under 
the  Act  of  Congress  of  April  22, 1908,  which  was  barred. 
Under  Seaboard  Air  Line  Railway  v.  Renn,  it  was  im- 
properly allowed,  and  proof  in  support  of  it,  if  admitted 
by  the  court  below,  would  not  have  helped  the  plaintiff. 
The  same  is  true  of  the  admission  by  the  defendant,  that, 
when  he  was  injured,  it  was  engaged  and  he  was  em- 
ployed by  it  in  interstate  commerce.  At  the  time  the 
admission  was  made,  and  for  nearly  three  years  before, 
all  liability  of  the  defendant  under  the  act  of  congress 
had  ceased,  for  none  could  have  been  enforced  against  it 
except  by  an  action  brought  within  two  years  from  the 
time  the  injuries  were  sustained.  The  admission  was 
not  that  the  plaintiff  had  a  cause  of  action  under  the  act 
of  congress,  but  merely  that,  at  the  time  of  the  accident, 
and  for  two  years  thereafter,  the  defendant  might  have 
been  liable  under  the  act,  which,  however,  was  no  longer 
availing  to  the  plaintiff. 

The  assignments  of  error  are  sustained,  the  judgment 
below  is  reversed  and  is  here  entered  for  the  defendant. 
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Dissenting  Opinion  by  Mb.  Justice  Moschziskeb: 

The  plaintiff  lost  an  arm  through  the  negligence  of  the 
defendant;  so  far  as  concerns  the  facts  of  the  accident, 
all  the  members  of  this  court  are  convinced  the  case  was 
for  the  jury,  and  of  the  justice  of  the  verdict  rendered. 
The  sole  point  upon  which  we  differ  concerns  the  law 
controlling  the  defense.  Since  the  point  of  difference  in- 
volves a  substantive  Federal  question,  which  may  be 
reviewed  by  the  Supreme  Court  of  the  United  States 
( Seaboard  Air  Line  v.  Renn,  241  U.  S.  290) ,  I  shall  state 
my  dissent  at  greater  length  than  otherwise  would  be 
justified.     '  ' 

The  present  appeal  raises  more  than  a  mere  ques- 
tion of  pleading,  for  the  only  material  fact  necessary  to 
invest  the  case  with  a  Federal  aspect,  i.e.,  that  at  the  time 
of  his  injury  the  plaintiff  was  engaged  in  interstate  com- 
merce, was  formally  and  unconditionally  admitted  at  the 
trial  by  the  defendant,  during  the  presentation  of  the 
plaintiff^s  case.  Hence,  we  have  before  us  a  substantive 
question  of  law,  arising  out  of  an  agreed  state  of  facts ; 
and  that  question  is :  When  it  aflBrmatively  appears,  by 
an  unrestricted  and  unqualified  agreement  of  record, 
that  a  plaintiff,  employed  by  an  interstate  railroad,  was 
injured  while  engaged  in  interstate  commerce,  can  the 
defendant,  after  making  such  an  admission,  under  any 
circumstances,  subsequently  be  heard  to  say  that  Section 
5  of  the  Federal  Employers'  Liability  Act  of  April  22, 
1908,  does  not  apply  to  the  case?  To  my  mind,  both  on 
principle  and  authority,  the  answer  to  this  (juestion  must 
be  in  the  negative,  as  I  shall  endeavor  to  demonstrate. 

The  trial  under  review  proceeded  in  this  manner: 
While  the  plaintiff  was  presenting  his  evidence,  the  fol- 
lowing admission  was  entered  on  the  record:  "It  is 
agreed  between  counsel  for  the  plaintiff  and  defendant 
that  at  the  time  of  the  accident  to  William  Hogarty  on 
February  1,  1910,  the  cars  upon  which  the  plaintiff  was 
working  contained  shipments  of  freight  in  interstate 
commerce."  So  it  may  be  seen  that  this  is  not  an  instance 
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where  the  plaintiff  was  permitted  to  prove  a  material 
fact  the  averment  of  which  had  been  omitted  from  his 
declaration ;  on  the  contrary,  it  is  one  where  the  fact  in 
question  was  expressly  and  unconditionally  agreed  to  by 
counsel  for  the  defendant,  and  thus  established  as  part 
of  the  plaintiff's  case.  Hence,  it  thereby  became  appar- 
ent that  the  Federal  law  controlled;  for  it  has  been 
definitely  decided  that  the  Act  of  1908,  supra,  announces 
a  broad  public  policy  which  supersedes  the  laws  of  the 
states  upon  all  matters  within  its  scope,  and  that,  so  long 
as  it  remains  upon  the  statute  books,  in  cases  involving 
accidents  to  railroad  employees,  when  engaged  in  inter- 
state commerce,  such  laws  must  be  viewed  as  though  non- 
existent, or,  to  state  the  ruling  in  another  way,  that  every 
branch  of  that  public  policy  is  to  be  considered  "as  much 
the  policy"  of  each  particular  .state  in  the  Union  "as  if 
the  act  had  emanated  from  its  own  legislature" :  Second 
Employers'  Liability  Cases,  223  U.  S.  1,  57;  Taylor  v. 
Taylor,  232  U.  S.  363 ;  Missouri,  Kansas  &  Texas  Ry.  CJo. 
V.  Wulf,  226  U.  S.  570 ;  Chicago,  Rock  Island  &  Pac.  Ry. 
Co.  V.  Devine,  239  U.  S.  52. 

That  the  Act  of  1908,  supra,  applies  and  controls  even 
in  a  suit  not  instituted  thereunder,  when  it  affirmatively 
appears  that  the  injury  sued  for  happened  to  one  engaged 
in  interstate  commerce,  has  been  decided  by  the  Supreme 
Court  of  the  United  States  in  many  cases,  one  of  the 
most  recent  of  which,  on  principle,  nearly,  if  not  quite, 
rules  the  present  one.  In  Chicago  &  Alton  R.  R.  Co.  v. 
Wagner,  289  U.  S.  452,  an  action  was  brought  in  a  state 
court  to  recover  for  personal  injuries.  The  plaintiff  was 
not  employed  by  the  defendant  company,  and,  therefore, 
could  not  sue  under  the  Federal  statute.  The  defendant 
proved  that  the  plaintiff  was  an  employee  of  the  Burling- 
ton Company,  another  railroad,  and  that  he  had  received 
benefits  as  a  member  of  the  latter's  relief  association; 
further^  that  this  Burlington  Company  was  a  joint  tort- 
feasor with  it,  the  defendant.  On  these  facts  the  defend- 
ant claimed  that,  "since  there  can  be  but  one  satisfaction 
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for  an  injury,"  the  plaintiff  was  not  entitled  to  recover 
against  it  because  its  joint  tort-feasor,  the  Burlington 
Company,  had  been  released  from  liability  through  and 
by  reason  of  the  acceptance  of  its  relief  benefits  by  the 
plaintiff.  The  State  Supreme  Court  held  that,  notwith- 
standing the  fact  the  action  was  not  brought  under  the 
Act  of  Congress,  since  it  appeared  the  accident  happened 
in  the  course  of  interstate  commerce,  the  validity  of  the 
alleged  release  must  be  tested  by  the  Federal  and  not 
the  State  law.  This  view  was  sustained  on  appeal,  the 
Supreme  Court  of  the  United  States  saying  (pp.  457-8), 
"It  is  urged  that  Section  5  [the  part  of  the  Federal  Em- 
ployers^ Liability  Act  which  prohibits  the  defense  in 
question]  was  wholly  inapplicable  in  an  action  brought 
against  a  third  person  to  enforce  a  liability  not  created 
by  the  Federal  act.  The  argument  is,  in  substance,  that 
in  this  action  against  the  Alton  Company,  inasmuch  as 
it  is  not  brought  to  enforce  the  liability  imposed  by  the 
Federal  statute,  Section  5  cannot  be  considered  for  any 
purpose ;  that  is,  that  under  Section  5  the  release  can  be 
deemed  to  be  invalid  only  so  far  as  it  is  actually  used  to 
protect  the  Burlington  Company  from  liability  in  a  suit 
against  it  under  the  act  This  involves,  we  think,  a  fun- 
damental misconception.  It  is,  of  course,  impossible  to 
determine  whether  a  joint  tort-feasor  is  discharged  ex- 
cept by  asking,  what  would  happen  if  he  were  sued? 
The  liability  created  by  the  act  arose  when  the  injury 
was  received,  and  it  is  clear  that  if  it  was  received  while 
Wagner  was  engaged  in  interstate  commerce,  his  accept- 
ance of  benefits  under  the  relief  contract  would  not  bar 

an  action  against  his  employer When,  therefore, 

the  Alton  Company  sought  to  escape  from  liability, 
otherwise  existing  under  the  State  law,  by  reason  of  a 
release  to  the  Burlington  Company,  it  was  entirely  com- 
petent for  the  plaintiff  to  show  the  nature  of  his  employ- 
ment and  that  the  asserted  release  was  within  the  Fed- 
eral statute,  and  could  not  operate  as  a  discharge.''  It  is 
clear  that  the  above  quotation  means  that,  had  the  Bur- 
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liBgton  Company  been  sued  as  the  Alton  Company  was 
in  the  then  present  action,  the  Federal  act  would  have 
applied  so  as  to  exclude  the  defense  depended  upon,  and 
it  is  particularly  to  be  observed  that  the  court  there 
states  the  alleged  release  "could  not  operate  as  a  dis- 
charge.'*  In  fact,  as  I  read  it,  the  whole  context  of  the 
opinion  indicates  that  the  Federal  Supreme  Court  meant 
to  rule  that  such  a  release  can  never  operate  as  a  dis- 
charge in  any  case  where  suit  is  brought  against  a  rail- 
road by  an  employee  injured  in  the  course  of  interstate 
commerce,  where  the  latter  fact  is  properly  made  to  ap- 
pear, and  that  this  rule  applies  whether  the  action  to 
recover  for  the  injuries  is  formally  instituted  under  the 
Act  of  Congress  or  otherwise.  In  this  connection,  when 
the  case  just  reviewed  was  in  the  Supreme  Court  of 
Illinois,  on  appeal  (Wagner  v.  Chicago  &  Alton  R.  R. 
Co.,  265  111.  245,  251,  252),  that  tribunal  took  the  po- 
sition that,  although  under  the  local  law  the  defense  of 
an  implied  release  through  the  acceptance  of  relief  asso- 
ciation benefits  might  ordinarily  be  a  valid  onc(,  yet  "the 

State  law  in  this  regard  has  been  modified by  the 

Federal  Employers'  Liability  Act  as  to  cases  where  in- 
juries are  received  by  certain  employees  of  an  employer 
engaged  in  interstate  commerce,"  and  in  such  cases  the 
defense  in  question  cannot  apply.  After  first  saying 
that  a  stipulation  filed  at  the  trial  of  the  case  left  it  as 
though  no  allegation  that  the  plaintiff  had  been  injured 
in  interstate  commerce  had  been  made  in  the  declaration, 
the  court  adds :  "When  plain tiflF  in  error  [the  defendant 
below]  attempted  to  prove  a  satisfaction  by  the  payment 
of  benefits  by  its  joint  tort-feasor,  the  Burlington  Com- 
pany, to  the  defendant  in  error,  it  was  proper  for  de- 
fendant in  error  [the  plaintiflF  below],  in  rebuttal,  to 
show  that  no  valid  release  had  been  given  the  Burlington 
Company  by  him.  As  between  the  defendant  in  error  and 
the  Burlington  Company,  the  Federal  Employers'  Lia- 
bility Act  clearly  applied,  and  if,  as  the  United  States 
Supreme  Court  has  repeatedly  held,  that  law  supersedes 
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all  state  laws  on  the  subject,  then  the  release  given  by  de- 
fendant in  error  to  the  Burlington  Company  was  not 
valid  and  would  not  have  precluded  recovery  by  him 
from  that  company.  If  it  was  not  valid  so  far  as  the  Bur- 
lington Company  was  concerned,  it  was  .clearly  invalid 
as  to  the  plaintiflE  in  error  and  constituted  no  defense  to 
this  action.''  Although  the  view  just  quoted  was  dissent- 
ed from  by  two  justices  of  the  Supreme  Court  of  Illinois, 
yet,  as  we  have  seen,  on  appeal,  it  was  approved  by  the 
Supreme  Court  of  the  United  States,  the  latter  saying, 
with  reference  thereto,  it  simply  mea^nt  that  "the  release 
could  not  aid  the  Alton  Company  for  the  very  plain  rea- 
son that  the  alleged  joint  tort  feasor  "had  not  been  dis- 
charged," and  adding  these  significant  words — "The 
State  law  did  not  recognize  the  discharge  of  the 
defendant  by  virtue  of  a  release  of  a  joint  tort-feas- 
or which,  under  the  law  applicable  thereto,  was 
found  to  be  without  validity."  We  use.  the  term 
"significant,"  for  the  Federal  Employers'  Liability  Act 
is  referred  to  as  "the  law  applicable"  to  the  alleged  re- 
lease, though  the  case  quoted  from  was  not  an  action 
under  that  statute.  It  seems  to  me  that  Chicago  &  Alton 
Railway  Co.  v.  Wagner,  just  reviewed,  is  sufficient  to  sus- 
tain the  judgment  entered  in  this  case;  but  it  is  not 
necessary  to  rest  thereon,  for,  as  I  shall  now  show,  many 
other  United  States  Supreme  Court  decisions  can  be 
mentioned  which  justify  the  position  that  the  present 
case  was  subject  to  the  provisions  of  Section  5  of  the 
Federal  Employers'  Liability  Act. 

To  begin  with,  under  the  relevant  Federal  authorities, 
it  is  not  always  required  that  a  statement  of  claim  shall 
expressly  aver  the  Act  of  Congress  here  in  question,  or 
that  it  is  relied  upon.  In  Seaboard  Air  Line  Ry.  v.  Du- 
vall,  225  U.  S.  477,  482,  while  the  complaint  alleged  that 
the  defendant's  railroad  ran  from  a  point  in  Virginia  to 
one  in  North  Carolina,  and  that  the  plaintiflE  was  injured 
on  a  train  operated  between  these  two  places,  yet  neither 
it  nor  the  defendant's  answer  made  anv  direct  reference 
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to  the  Act  of  Congress ;  nevertheless,  the  Supreme  Court 
of  the  United  States  said  of  the  declaration,  "This  states 
a  ground  of  action  under  that  Act."  In  Grand  Trunk 
Western  By.  Co.  v.  Lindsay,  233  U.  S.  42,  it  appears, 
from  the  opinion  of  the  Supreme  Court,  the  complainant 
alleged  and  the  evidence  showed  that  the  accident  hap- 
pened '*in  the  course  of  the  operation  of  interstate  com- 
merce," but  "no  express  claim  was  made  under  the  Em- 
ployers' Liability  Act."  The  court  there  states,  "It  is 
urged  it  was  error  in  the  reviewing  court  to  test  the  cor- 
rectness of  the  rulings  of  the  trial  court  by  the  provisions 
of  the  Employers'  Liability  Act,  instead  of  confining  the 
subject  exclusively  to  the  Safety  Appliance  Law  [which 
was  pleaded]  and  the  rules  of  the  common  law,"  and  in 
overruling  this  contention  the  court  said,  ^*This  simply 
amounts  to  saying  that  the  Employers'  Liability  Act 
may  not  be  applied  to  a  situation  which  is  within  its  pro- 
visions, unless  in  express  terms  the  provisions  of  the 
act  be  formally  invoked;  aside  from  its  manifest  un- 
soundness considered  as  an  original  proposition,  the  con- 
tention is  not  open  as  it  was  expressly  foreclosed  in  Sea- 
board Air  Line  Ry.  v.  Duvall."  See  also  Wabash  R.  R. 
Co.  V.  Hayes,  234  U.  S.  86.  In  Missouri,  Kansas  &  Texas 
Ry.  Co.  V.  Wulf,  supra,  the  plaintiff  who  was  "sole  bene- 
ficiary of  the  deceased  under  the  State  statute,"  sued,  in 
her  individual  capacity,  to  recover  for  the  death  of  a  son, 
killed  in  the  employ  of  the  defendant  company.  The  case 
was  in  the  United  States  Courts  by  reason  of  diverse 
citizenship.  The  original  complaint  charged  that  at  the 
time  of  the  accident  the  deceased  was  a  fireman  on  a 
train  bound  from  a  point  in  the  State  of  Kansas  to  one 
in  the  State  of  Oklahoma;  but  it  further  expressly 
averred  that  the  suit  was  instituted  "by  virtue  of  the 
laws  of  the  State  of  Kansas,  where  the  said  Fred  S.  Wulf 
was  killed,"  and  which  by  statute  provides  "a  right  of 
action  for  injuries  resulting  in  death."  The  defendant 
answered  that  the  cause  of  action  was  "not  governed  by 
the  laws  of  Kansas/'  but  by  the  Federal  Employers'  Lia- 
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bility  Act ;  whereupon  the  plaintiflf  asked  leave  to  amend 
and  apply  the  Federal  statute.  To  this  the  defendant  ob- 
jected that  the  Statute  of  Limitations  had  run ;  but  the 
court  allowed  the  amendment.  On  appeal  from  a  judg- 
ment in  favor  of  the  plaintiflf,  the  Supreme  Court  of  the 
United  States  said,  "It  is  contended  that  the  plaintiflPs 
original  petition  failed  to  state  a  cause  of  action  because 
she  sued  in  her  individual  capacity  and  based  her  right 
of  recovery  upon  the  Kansas  statute,  whereas  her  action 
could  legally  rest  only  upon  the  Federal  Employers'  Lia- 
bility Act  of  1908,  which  requires  the  action  to  be 
brought  in  the  name  of  the  personal  representative  of  the 
deceased ;  that  the  plaintiflPs  amended  petition al- 
leged an  entirely  new  and  distinct  cause  of  action  and 
that  such  an  amendment  could  not  legally  be  allowed  so 
as  to  relate  back  to  the  commencement  of  the  action,  in- 
asmuch as  the  plaintiflf's  cause  of  action  was  barred  by 

the  limitation  of  two  years It  is  true  the  original 

petition  asserted  a  right  of  action  under  the  laws  of 
Kansas,  without  making  reference  to  the  Act  of  Con- 
gress, but  the  court  was  presumed  to  be  c(^nizant  of  the 
enactment  of  the  Employers'  Liability  Act,  and  to  know 
that,  with  respect  to  the  responsibility  of  interstate  car- 
riers by  railroad  to  their  employees  injured  in  such  com- 
merce  it  had  the  eflfect  of  superseding  state  laws 

upon  .the  subject ;  therefore,  the  pleader  was  not 

required  to  refer  to  the  Federal  Act,  and  the  reference 
actually  made  to  the  Kansas  statute  no  more  vitiated  the 
pleading  than  a  reference  to  any  repealed  statute  would 
have  done."  It  is  true  that,  in  the  course  of  the  foregoing 
opinion,  the  Federal  Supreme  Court  said  that  the  origi- 
nal petition  "suflttciently  averred  that  the  deceased  came 
to  his  death  through  injuries  suflFered  while  he  was  em- 
ployed  in  interstate  commerce";  but  an  exami- 
nation of  the  original  pleadings  in  the  court  below,  as 
sent  up  on  appeal,  shows  that  the  excerpt  just  quoted 
from  the  opinion  of  the  Supreme  Court  must  mean,  and 
could  only  mean,  that  a  certain  allegation  in  the  original 
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complaint  to  the  eflEect  that  the  deceased,  at  the  time  of 
the  accident,  was  employed  in  the  ^^performance  of  his 

duties on  a  train bound  from  Parsons  in  the 

State  of  Kansas  to  Osage  in  the  State  of  Oklahoma,"  was 
a  sufficient  averment  to  bring  the  case  within  the  statute; 
for  that  is  the  only  possible  matter  in  the  entire  declara- 
tion that  in  any  manner  indicated  the  plaintiflE's  case  had 
a  Federal  aspect.  Of  course,  an  amendment  of  the  party 
plaintiff  was  necessary  in  this  Wulf  case,  for  the  action 
was  instituted  by  one  who,  in  the  capacity  in  whicji  she 
was  named,  had  no  right  to  sue  under  the  Federal  stat- 
ute ;  which  likewise  was  the  situation  in  St.  Louis,  San 
Francisco  &  Texas  By.  Co.  v.  Scale,  229  U.  S.  156,  where 
the  plaintiffs  elected  to  stand  on  their  action  as  brought, 
and  a  verdict  in  their  favor  was  reversed.  In  all  the 
cases  reviewed  in  this  paragraph,  it  will  be  observed  that 
the  respective  declarations  failed  to  aver  the  fact  of  the 
act  of  congress  or  that  it  was  depended  upon,  yet  each 
of  them  contained  some  allegation  of  fact  which  indi- 
cated that  the  cause  at  issue  had  a  possible  Federal  as- 
pect; but  we  shall  show,  by  the  authorities  discussed  in 
the  next  paragraph,  that  it  is  not  always  required  of  a 
declaration  to  go  even  this  far  in  order  to  justify  the 
application  of  the  Federal  Employers'  Liability  Act, 
when  the  actual  facts  of  a  given  case  bring  it  within  the 
statute. 

While  in  a  case  of  negligence  for  personal  injuries,  be- 
fore the  act  of  congress  here  in  question  will  be  applied, 
it  must  appear  in  some  definite  way,  that  the  accident 
happened  in  the  course  of  interstate  commerce,  yet, 
under  the  relevant  authorities,  the  manner  in  which  this 
is  made  to  appear — ^whether  in  the  pleadings  or  other- 
wise— does  not  seem  to  be  of  controlling  importance.  St. 
Louis,  Iron  Mt.  &  Southern  Ry.  Co.  v.  Hesterly,  228  U.  S. 
702,  likewise  reported  in  98  Arkansas  240  (whence  we 
get  our  information  concerning  the  contents  of  the  com- 
plaint), was  an  action  to  recover  for  the  death  of  the 
plaintiff's  intestate.      We  use  the  terms  "plaintiff"  or 
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"defendant"  to  designate  the  parties  as  they  stood  in 
the  trial  court.  The  declaration  simply  averred  that 
the  defendant  was  operating  a  line  of  railroad  "in  the 
State  of  Oklahoma,"  and  that  "deceased  was  a  brake- 
man  on  defendant's  said  line  in  Oklahoma."  The  de- 
fendant's answer  did  not  refer  to  the  Federal  act  nor  to 
the  interstate  character  of  the  plaintiff's  employment. 
The  testimony  showed,  however,  that  at  the  time  of  the 
accident  the  deceased  was  working  on  a  train  engaged  in 
interstate  commerce;  whereupon  the  defendant  re- 
quested a  peremptory  instruction  to  the  eflfect  that  a 
certain  item  of  damage,  not  permitted  by  the  Federal 
statute,  could  not  be  recovered.  The  trial  court,  while 
treating  the  defendant's  motion  as  sufficient  to  raise  a 
Federal  question  under  the  act  of  congress,  held  that 
the  statute  did  not  apply,  and  the  Supreme  Court  of  the 
state  subsequently  decided  that  it  was  "only  supple- 
mentary and  the  judgment  [for  the  plaintiff]  could  be 
upheld  under  the  state  laws."  The  United  States  Su- 
preme Court  accepted  the  finding  of  the  court  below  to 
the  eflfect  that  a  Federal  question  was  involved,  and  re- 
versed the  case,  holding  that  the  act  of  congress  applied. 
In  Toledo,  St.  Louis  &  Western  R.  R.  v.  Slavin,  236  U.  S. 
454,  neither  the  plaintiflf's  complaint  nor  the  defendant's 
answer  contained  any  reference  to  the  Employers'  Lia- 
bility Act,  but,  over  the  plaintiflf's  objection,  evidence 
was  admitted  to  show  that  the  accident  happened  in  in- 
terstate commerce;  thereupon,  the  defendant  insisted 
that  the  case  was  governed  by  the  act  of  congress,  which 
contention  the  trial  court  overruled.  On  appeal,  the 
Supreme  Court  of  the  United  States  held  that  it  was 
error  not  to  apply  and  enforce  the  provisions  of  the 
Federal  statute,  and  reversed.  In  Central  Vermont  Ry. 
Co.  V.  White,  238  U.  S.  507,  513  (we  quote  from  the 
opinion  of  the  Supreme  Court),  "the  declaration  con- 
tained no  allegation  that  White  was  engaged  in  inter- 
state commerce  at  the  time  of  the  collision.  The  com- 
pany made  this  the  ground  of  a  plea  in  bar.    The  admin- 
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istratrix  thereupon  filed  a  replication  admitting  that  the 
deceased  was  engaged  in  such  commerce  at  the  time  of 
his  death.  The  company  demurred  to  the  replication  on 
the  ground  that  it  was  a  departure  from  the  cause  of 
action  under  the  state  law,  and  an  assertion  of  a  new 
cause  of  action  under  the  Federal  Employers'  Liability 
Law.  This  demurrer  was  overruled.^'  In  alfirming  judg- 
ment for  the  plaintiff,  the  Supreme  Court  said  it  was 
sufficient  that  the  State  Court  of  Appeals  held  the  de- 
fect in  the  declaration  "cured  by  the  charge  in  the  plea 
and  the  admission  in  the  replication  that  White  was  em- 
ployed in  interstate  commerce.'*  In  Chicago,  Rock  Is- 
land &  Pac.  Ry.  Co.  v.  Wright,  239  U.  S.  548,  549,  551 
(we  quote  from  the  opinion  of  the  U.  S.  Supreme  Court) , 
"The  petition  described  the  road  engine  as  moving  from 
one  point  to  another  in  Nebraska,  and  said  nothing  about 
interstate  commerce,  but  the  answer  alleged  that  this 
engine  was  being  taken  to  a  pmnt  in  another  state,  and 
that  the  defendant  was  engaged  and  the  intestate  was 

employed  in  interstate  commerce As  the  injuries 

resulting  in  the  intestate's  death  were  sustained  while 
the  company  was  engaged,  and  while  he  was  employed 
by  it,  in  interstate  commerce,  the  company's  responsi- 
bility was  governed  by  the  Employers'  Liability  Act 

;  and  as  that  act  is  exclusive  and  supersedes  state 

laws  upon  the  subject,  it  was  error  to  submit  the  case  to 
the  jury  as  if  the  state  act  were  controlling.'^  In  No. 
Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  248,  the  act  of 
congress  was  not  pleaded  and  the  plaintiff's  declaration 
did  not  indicate  in  any  way  that  deceased  was  engaged  in 
interstate  service.  The  defendant  set  up  "as  a  special 
defense"  that  "at  the  time  the  plaintiflPs  intestate  was 
killed  he  was  engaged  in  interstate  commerce,  and  that 
the  liability  of  the  defendant  was  fixed  and  regulated  by 
the  Federal  Employers'  Liability  Act."  The  state  court 
"assumed  that  the  record  sufficiently  presented  the  ques- 
tion of  a  Federal  right,"  but  decided  the  point  against  the 
party  asserting  the  right,  holding  that  "The  action  was 
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brought  under  the  statute  of  North  Carolina,  that  the 
Federal  act  had  no  application,  and  that  the  cause  was 
triable  under  the  statutes  of  the  state."  In  reversing, 
the  United  States  Supreme  Court  ruled  that  "the  Fed- 
eral act  governs  to  the  exclusion  of  the  statutes  of  the 
state."  In  Koennecke  v.  Seaboard  Air  Line,  85  S.  E. 
Repr.  374,  375,  the  Supreme  Court  of  South  Carolina 
held,  "Where,  in  an  action  for  the  death  of  a  railroad 
employee,  evidence  that  he  was  engaged  in  interstate 
commerce  was  elicited  without  objection  on  the  cross- 
examination  of  one  of  plaintiff's  witnesses,  either  party 
might,  so  long  as  the  evidence  remained  in  the  record, 
claim  the  benefit  of  the  Federal  statute,  though  the  plead- 
ing of  neither  asserted  any  right  or  immunity  under  it," 
saying  that,  where  the  facts  are  not  changed,  the  cause  of 
action  is  essentially  the  same  whether  tried  under  the 
state  or  Federal  law,  and  that  "it  could  rarely  hapi)en 
that  a  shifting  from  one  to  another  would  work  prejudice 
and  surprise" ;  the  court  observed,  however,  that  "if  the 
parties  have  not  previously  been  warned  by  the  pleadings 
that  such  a  shifting  might  take  place,  and  if  it  should 
be  made  to  appear  that  it  would  be  a  surprise  and  oper- 
ate to  cut  off  a  claim  or  defense  which  could  otherwise 
have  been  made,  the  trial  court  would  either  not  allow 
it  or  allow  it  upon  such  terms  as  would  prevent  preju- 
dice." On  appeal  the  Supreme  Court  of  the  United 
States  (Seaboard  Air  Line  Ry.  v.  Koennecke,  239  U.  S. 
352,  354)  affirmed,  saying,  inter  alia,  "The  cause  of  ac- 
tion arose  under  a  different  law  by  the  amendment,  but 
the  facts  constituting  the  tort  were  the  same."  See  also 
San  Antonio  &  Arkansas  Pass.  Ry.  Co.  v.  Wagner,  241  U. 
S.  476,  480-1. 

Thus,  from  the  authorities  reviewed,  it  may  be  seen 
that,  in  causes  like  the  one  before  us,  whenever,  by  any 
formal  method,  it  is  properly  made  to  appear,  or  when- 
ever it  is  directly  or  impliedly  conceded,  whether  by 
the  pleadings  or  otherwise,  that  the  accident  under  in- 
vestigation happened  to  an  employee  of  a  defendant 
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railroad  during  the  course  of  interstate  commerce,  the 
court  will  regard  this  as  a  governing  fact  and  apply 
the  Federal  law ;  and,  as  suggested  in  one  of  the  above 
cited  cases,  when  we  consider  that  in  the  vast  majority 
of  instances  the  plaintiff  has  no  way  of  knowing  whether 
or  not  he  was  injured  in  interstate  commerce,  while  the 
defendant  almost  invariably  has  such  knowledge,  it  is 
plain  that  the  rule  as  stated  is  a  just  one ;  moreover,  it 
is  a  rule  from  which  no  material  wrong  can  flow,  for,  as 
suggested  in  another  of  the  cases,  a  party  taken  by  sur- 
prise is  always  entitled  to  a  continuance  if  the  trial  court 
be  convinced  that  he  may  suffer  harm. 

Before  passing  to  a  consideration  of  the  other  cases 
chiefly  relied  upon  by  the  appellant,  it  may  be  well,  at 
this  point,  to  examine  Seaboard  Air  Line  Ry.  v.  Renn, 
supr^i,  which,  when  applied  to  the  facts  at  bar,  to  my 
mind,  is  a  controlling  authority,  against  the  majority 
view,  although  it  is  cited  in  support  thereof.  The  opin- 
ion in  that  case  was  handed  down  on  May  22,  1916,  by 
Mr.  Justice  Van  Dbvantbr.  The  action  was  instituted  in 
a  state  court,  by  an  employee  of  the  defendant  railroad, 
to  recover  for  personal  injuries.  Nothing  was  averred  in 
the  declaration  which  directly  indicated  the  suit  was 
other  than  a  common  law  action;  but  the  plaintiff  se- 
cured a  verdict  under  the  Employers'  Liability  Act.  A 
judgment  entered  on  this  verdict  was  aflttrmed  by  the 
State  Supreme  Court  (86  S.  E.  Repr.  964),  and  the  de- 
fendant appealed  to  the  Supreme  Court  of  the  United 
States.  In  afSrming,  that  tribunal  said :  ^*The  original 
complaint  was  exceedingly  brief  and  did  not  sufttciently 
allege  that  at  the  time  of  the  injury  the  defendant  was 
engaged  and  the  plaintiff  employed  in  interstate  com- 
merce. During  the  trial  the  defendant  sought  some  ad- 
vantage from  this,  and  the  court,  over  the  defendant's 
objection,  permitted  the  complaint  to  be  so  amended  as 
to  state  distinctly  the  defendant's  engagement  and  the 
plaintiff's  employment  in  such  commerce.  Both  parties 
conceded  that  what  was  alleged  in  the  amendment  was 
true  in  fact  and  conformed  to  the  proofs The  de- 
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fendant's  objection  was  that  the  original  complaint  did 
not  state  a  cause  of  action  under  the  act  of  congress,  that^ 
with  the  amendment  the  complaint  would  state  a  new 
cause  of  action  under  that  act,  and  that,  as  more  than 
two  years  had  elapsed  since  the  right  of  action  accrued, 
the  amendment  could  not  be  made  the  medium  of  intro- 
ducing this  new  cause  of  action  consistently  with  the 
provision  in  Section  6  that  *no  action  shall  be  maintained 
under  this  act  unless  commenced  within  two  years  from 
the  day  the  cause  of  action  accrued.'  Whether  in  what 
was  done  this  restriction  was  in  effect  disregarded  is  a 
Federal  question  and  subject  to  re-examination  here 

;  Atlantic  Coast  Line  R.  R.  v.  Burnette,  239  U.  S. 

199.  If  the  amendment  merely  expanded  or  amplified 
what  was  alleged  in  support  of  the  cause  of  action  al- 
ready asserted,  it  related  back  to  the  commencement  of 
the  action  and  was  not  affected  by  the  intervening  lapse 
of  time:  Texas  &  Pacific  Ry.  Co.  v.  Cox,  145  U.  S.  593, 
603-4;  Atlantic  &  Pacific  R.  R.  Co.  v.  Laird,  164  U.  S. 
393;  Hutchinson  v.  Otis,  190  U.  S.  552,  555;  Missouri, 
Kansas  &  Texas  Ry.  Co.  v.  Wulf,  226  U.  S.  570,  576; 
Crotty  V.  Chicago  Great  Western  !By.  Co.,  95  C.  C.  A.  91, 
169  Fed.  Repr.  593.  But  if  it  introduced  a  new  or  differ- 
ent cause  of  action,  it  was  the  equivalent  of  a  new  suit, 
as  to  which  the  running  of  the  limitation  was  not  there- 
tofore arrested :  Sicard  v.  Davis,  31  U.  S.  124,  140 ; 
Union  Pacific  Ry.  Co.  v,  Wyler,  158  U.  S.  285;  United 
States  V.  Dalcour,  203  U.  S.  408,  423."  After  this,  the 
court  pointed  out  that  certain  allegations  in  the  original 
declaration,  in  no  way  connected  with  the  happening  of 
the  accident,  but  merely  descriptive  of  the  character  of 
the  defendant  railroad,  might  be  taken  as  consistent  with 
a  recovery  under  the  act  of  congress,  and  that  the  ab- 
sence from  such  declaration  of  any  mention  of  the  laws 
of  Virginia,  the  state  in  which  the  action  was  instituted, 
was  "at  least  consistent  with  their  inapplicability".; 
then,  the  court  concluded:  "In  these  circumstances, 
while  the  question  is  not  free  from  difSculty,  we  cannot 
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say  that  the  court  below  erred  in  treating  the  original 
complaint  as  pointing,  although  only  imperfectly,  to  a 
cause  of  action  under  the  law  of  congress.  And  this 
being  so,  it  must  be  taken  that  the  amendment  merely 
expanded  or  amplified  what  was  alleged  in  support  of 
that  cause  of  action  and  related  back  to  the  commence- 
ment of  the  suit,  which  was  before  the  limitation  had  ex- 
pired." Surely  this  decision  should  be  accepted  as  con- 
trolling the  present  case ;  for,  here,  as  there,  the  original 
declaration,  while  not  averring  the  act  of  congress,  or 
facts  bringing  the  plaintilFs  cause  of  action  directly 
thereunder,  contains  nothing  inconsistent  therewith; 
hence,  in  view  of  the  defendant's  admission  it  was  en- 
gaged in  interstate  commerce,  and  that  the  plaintiff  was 
so  employed  when  injured,  the  declaration  should  be  held 
sufficient,  and  the  amendment  as  merely  "expanding  or 
amplifying"  the  cause  of  action  originally  stated. 

The  remaining  cases  chiefly  relied  upon  by  the  appel- 
lant are  easily  distinguished  from  the  one  at  bar.  In  St. 
Louis,  San  Francii^co  &  Texas  Ry.  Co.  v.  Scale,  229  U.  S. 
156,  the  action  was  by  the  widow  and  parents  of  an  em- 
ployee of  the  defendant  railroad  to  recover  for  his  death. 
The  plaintiff's  petition  contained  nothing  to  indicate 
that  the  accident  happened  in  the  course  of  interstate 
commerce.  The  defendant  excepted  to  the  pleading  on 
the  ground  that  it  did  not  show  whether  the  action  was 
brought  under  the  state  or  Federal  law.  If  the  Federal 
law  applied,  and  the  evidence  showed  it  did,  then  the  suit 
was  by  ithe  wrong  party,  as  the  United  States  statute  re- 
quires the  action  to  be  in  the  name  of  the  personal  repre- 
sentative of  the  deceased.  The  plaintiffs  elected  to  stand 
by  their  petition  as  originally  stated.  On  appeal,  the  Su- 
preme Court  reversed,  "without  prejudice  to  such  rights 
as  the  personal  representative  of  the  deceased  may  have,^' 

saying:  "The  plaintiffs stood  by  their  petition;  it 

was  to  the  case  therein  stated  that  the  defendant  was 

called  upon  to  make  defense When  the  evidence 

was  adduced  it  developed  that  the  real  case  was  not  con- 
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trolled  by  the  state  statute,  but  by  the  Federal  statute; 
in  short,  the  case  pleaded  was  not  proved  and  the  case 
proved  was  not  pleaded.  In  that  situation  the  defendant 
interposed  the  objection  grounded  on  the  Federal  statute 
that  the  plaintiffs  were  not  entitled  to  recover  on  the 
case  proved."  The  above  decisipn  simply  amounts  to 
this :  there  could  be  no  recovery  in  the  suit  as  instituted, 
for  the  evidence  showed  that  the  case  fell  within  the  act 
of  congress,  and  the  parties  named  as  plaintiffs  were 
without  authority  to  sue  under  the  Federal  law.  In 
short,  the  parties  plaintiff  were  entitled  to  sue  under  the 
State  law  but  not  under  the  Federal  statute,  whereas, 
under  the  evidence  adduced,  the  latter  was  the  only  law 
which  could  be  applied ;  therefore,  the  Supreme  Court 
properly  said  that  the  case  pleaded  was  not  proved  and 
the  case  proved  was  not  pleaded.  In  connection  with 
this  Scale  case  consider  the  discussion  of  Missouri, 
Kansas  &  Texas  Ry.  v.  Wulf ,  supra ;  also  see  Winf ree  v. 
Nor.  Pac.  Ry.  Co.,  227  U.  S.  296, 302,  a  case  involving  the 
same  act  of  congress  which  is  now  before  us,  where  it  was 
expressly  held  that  "Damages  to  his  [the  decedent^s]  es- 
tate [under  the  Federal  statute]  would  be  a  distinct 
cause  of  action  from  damages  to  his  parents  [under  a 
state  statute],''  the  principle  of  which  ruling,  when  kept 
in  mind,  makes  plain  the  decision  in  St.  Louis,  San  Fran- 
cisco &  Texas  Ry.  Co.  v.  Seale,  229  U.  S.  156.  The  case  at 
bar  differs  from  the  one  just  reviewed  in  that  here  there 
is  nothing  whatever  in  the  party  plaintiff  or  in  the  aver- 
ments of  his  declaration  inconsistent  with  an  action 
under  the  Federal  law,  and,  in  addition,  we  have  the  ele- 
ment of  the  admission  of  record  previously  discussed. 

The  present  case  is  readily  distinguishable  from  Allen 
V.  Tuscarora  Val.  R.  R.  Co.,  229  Pa.  97;  Brinkmeire  v. 
Missouri  Pacific  Ry.  Co.,  224  U.  S.  268,  and  other  like 
authorities,  which  hold  that  there  can  be  no  recovery 
under  the  original  Federal  Safety  Appliance  Act  of 
March  2,  1893,  c.  196,  Sec.  2,  27  U.  S.  Stat.  531,  unless 
the  statute  is  either  expressly  declared  upon,  or  the  plain- 
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tiflf  avers  a  breach  of  its  provisions  in  his  statement  of 
claim.  The  Safety  Appliance  Act  is  not  of  the  character 
of  the  Employers'  Liability  Act;  the  latter  ordains 
broad,  general  rules  of  public  policy,  and,  within  its  field, 
not  only  supersedes  the  common  law  but  all  relevant  state 
enactments,  while  the  former  is  one  which  ordains  a 
minute,  physical  regulation,  to  wit,  that  a  certain  kind 
of  mechanical  contrivance,  or  coupler,  must  be  used 
upon  all  cars  engaged  in  interstate  commerce.  Hence, 
of  course,  if  one  desires  to  recover  because  of  a  breach 
of  this  special  regulation,  he  must  bring  his  declaration 
strictly  within  the  provisions  of  the  statute  which  or- 
dains it.  The  case  of  Grand  Trunk  Western  Ry.  v.  Lind- 
say, 233  U.  S.  42,  shows,  however,  that,  even  when  the 
Safety  Appliance  Act  is  expressly  pleaded,  all  the  pro- 
visions of  the  Employers'  Liability  Act  apply,  though 
the  latter  is  not  referred  to  in  the  pleadings.  Whether  or 
not  the  distinction  which  we  have  drawn  be  sound,  is  not 
important,  however,  for,  as  already  pointed  out,  here  the 
defendant  had,  in  effect,  conceded  in  the  court  below 
that  the  Federal  law  controlled,  before  raising  the  in- 
consistent contention  that  the  relevant  act  of  congress 
could  not  apply  because  of  the  plaintiff's  failure  to  plead 
it.  Union  Pacific  Ry.  Co.  v.  Wyler,  158  U.  S.  285,  is  suf- 
ficiently distinguished  in  the  Wulf  case,  supra.        ' 

The  defendant  relies  largely  upon  an  excerpt  from  Mr. 
Justice  McReynolds's  opinion  in  Garrett  v.  Louisville  & 
Nashville  R.  R.,  235  U.  S.  308,  which  was  an  action 
under  the  Employers'  Liability  Act,  where  the  declara- 
tion was  held  defective  because  it  contained  no  averment 
of  pecuniary  loss  to  the  plaintiff,  the  court  saying: 
"Where  any  fact  is  necessary  to  be  proved  in  order  to 
sustain  the  plaintiff's  right  of  recovery  the  declaration 
must  contain  an  averment  substantially  of  such  fact,  in 

order  to  let  in  the  proof so  that  the  parties  may 

come  prepared  with  their  evidence,  and  not  be  taken  by 

surprise ^'    The  principle  just  quoted  is  a  correct 

statement  of  a  general  rule ;  but  if,  in  the  Garrett  case, 
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the  defendant  had,  as  in  the  case  at  bar,  expressly  admit- 
ted on  the  record,  during  the  course  of  the  presentation 
of  the  plaintiffs'  evidence,  the  latter's  pecuniary  loss,  it 
is  not  within  the  bounds  of  reason  to  suppose  that,  under 
such  circumstances,  a  judgment  for  the  plaintiff  would 
have  been  reversed  because  of  the  absence  of  an  averment 
of  pecuniary  loss  in  the  declaration;  not  only  was  no 
such  admission  made  in  the  Garrett  case,  but  there  the 
plaintiff  refused  to  amend  his  declaration  when  offered 
an  opi)ortunity  so  to  do.  Of  course,  in  the  case  before  us 
for  decision  there  was  no  surprise,  either  actual  or  legal. 
As  stated  at  the  beginning  of  this  dissent,  I  do  not  feel 
that  the  present  case  turns  on  a  question  of  pleading, 
but,  if  it  did,  I  am  of  opinion  the  plaintiff's  original  dec- 
laration was  suflRcient  to  sustain  the  judgment;  for, 
while  there  is  nothing  therein  to  indicate  the  action  oc- 
curred in  interstate  commerce,  yet,  on  the  other  hand, 
there  is  nothing  to  exclude  that  idea  (Kansas  City  West- 
ern Ry.  Co.  V.  McAdow,  240  U.  S.  51).  In  certain  in- 
stances, where  a  legislative  enactment  creates  in  detail 
a  right  or  duty  new  to  the  law,  for  instance,  the  Federal 
Safety  Appliance  Act,  or,  again,  where  a  plaintiff  has  a 
choice  between  the  common  law  and  a  statute,  it  may  be 
necessary  to  plead  the  latter  in  a  declaration  claiming 
damages  by  reason  of  a  breach  thereof ;  but  that  is  not 
this  case.  Here  the  ordinary  rule  applies,  that  it  is  not 
necessary  to  plead  an  act  of  assembly ;  for,  though  the 
law  thus  established  is  to  govern,  when  applicable,  yet 
it  is  not  part  of  the  cause  of  action ;  or,  to  speak  more 
specifically,  while,  in  the  contingency  of  certain  defenses 
being  offered,  the  nonapplication  of  the  Federal  Employ- 
ers' Liability  Act  might,  in  the  end,  serve  to  defeat  the 
plaintiff,  yet,  since  the  right  to  sue  in  no  sense  depended 
upon  it,  the  act  could  not  be  said  to  enter  into  his  cause 
of  action.  Ordinarily,  it  is  only  essential  to  plead  the 
facts  showing  the  plaintiff's  right  and  the  defendant's 
violation  thereof,  and,  in  so  doing,  it  is  never  required 
that  a  defense  shall  be  anticipated ;  but  even  assuming 
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that,  generally  speaking,  it  is  the  duty  of  a  plaintiff,  in  s^ 
case  like  the  present,  in  some  way  to  indicate  in  his  decla- 
ration that  the  Act  of  1908,  supra,  is  depended  upon,  and 
to  prove  facts  showing  his  case  to  be  within  the  statute, 
then  we  come  back  to  my  original  position  concerning 
the  admission  by  the  defendant.  In  this  connection,  see 
Noel  V.  Kessler  et  al.,  252  Pa.  244,  where  we  recently  held 
that  defendants,  ^^by,  their  admissions  in  the  pleadings, 
could  waive  proper  and  necessary  avermejits  in  the  state- 
ment, and  if  they  do  so,  they  cannot,  on  appeal,  after  a 

trial on  the  merits,  object  to  the  informalities  of 

the  statement."  This  was  said  in  a  contract  case,  but  it 
was  an  instance  where  the  so-called  "informality"  con- 
cerned a  vital  matter  of  substance.  Since  the  abandon- 
ment of  special  pleading,  much  that  was  formerly  de- 
veloped in  that  way,  prior  to  trial,  is  now  accomplished 
by  formal  admissions  of  record  at  the  time  of  trial.  With 
us,  in  trespass,  the  general  issue  is  the  only  plea  per- 
mitted; hence,  in  a  negligence  case,  there  could  be  no 
such  admissions  as  those  referred  to  in  the  above  quo- 
tation, i.  e.,  in  the  pleadings,  for,  under  our  practice,  in 
such  cases,  all  admissions  by  the  defendant  must  be  made 
by  written  stipulation  or  orally  in  court,  but,  when  so 
made,  ex  necessitate,  they  should  have  the  same  force  and 
be  given  the  like  effect  as  though  contained  in  a  formal 
pleading.  Of  course,  a  fact  that  is  at  issue,  in  the  sense 
that  it  is  controverted,  must,  as  a  general  rule,  have  had 
an  averment  in  the  pleadings  to  support  it;  but  a  fact  ad- 
mitted of  record,  no  matter  how  material  it  may  be, 
stands  on  a  different  footing.  An  unrestricted  admission 
of  record  is  more  than  merely  evidential  in  effect,  for  it 
not  only  grants  the  fact  in  question  but  also  its  admissi- 
bility, and  to  this  extent,  at  least,  such  an  admission 
tacitly  concedes  the  pleadings  in  the  case  to  be  good  and 
sufficient.  Therefore,  in  this  case,  after  counsel  made 
the  before  quoted  admission,  without  either  qualiflca- 
tiop  or  restriction,  for  the  purpose  of  the  trial,  it  was,  in 
effect,  conceded  the  defendant  had  knowledge  of  the  tsuct 
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that  the  accident  under  investigation  had  happened  in 
interstate  commerce,  and  that  the  plaintiff  so  claimed, 
just  as  much  as  though  the  latter  had  either  been  put 
formally  on  notice  thereof  by  an  averment  in  the  decla- 
ration or  had  admitted  it  by  an  answer  in  the  nature  of 
a  plea ;  and  the  defendant  could  not  subsequently  avoid 
the  force  of  this  admission  by  complaining  that  the  plain- 
tiff had  failed  formally  to  declare  the  facts  compre- 
hended therein.  To  my  mind,  it  is  losing  sight  of  the 
realities  of  the  situation,  and  playing  with  the  adminis- 
tration of  the  law,  to  permit  one,  after  making  such  an 
admission,  to  assume  the  position  that,  because  the  state- 
ment of  claim  failed  to  inform  the  defendant  of  what 
it  admittedly  already  knew,  the  plaintiff  could  not  take 
advantage  of  the  real  facts  in  the  case  and  the  court 
could  not  administer  the  only  law  applicable  thereto. 

I  think  the  Supreme  Court  of  the  United  States  never 
intended  to  rule  as  a  governing  general  principle  that, 
if  an  injured  plaintiff  incidentally  avers  the  fact  that 
the  defendant's  railroad  traverses  more  than  one  state, 
then  the  Federal  Employers'  Liability  Act  will  ap- 
ply to  hiB  cause  of  action  (even  though,  as  in  the  Wulf 
case,  supra,  such  plaintiff  further  expressly  avers  that 
he  depends  upon  the  local  law),  whereas,  if  he  fails  to  in- 
form the  railroad,  by  an  averment  in  his  declaration,  of 
the  terminal  points  of  its  line,  then  the  Federal  law  will 
not  apply  (even  though,  as  in  the  present  case,  the  de- 
fendant at  all  times  knew  the  accident  in  controversy 
happened  on  its  road  to  an  employee  while  engaged  in 
the  transaction  of  interstate  business).  In  this  con- 
nection, it  seems  to  me,  the  majority  of  our  court,  in 
reading  the  recent  decisions  of  the  Federal  Supreme 
Court,  lay  undue  emphasis  upon  certain  passages  from 
the  Wulf  and  Benn  opinions,  supra.  To  my  mind,  the 
passages  in  question  represent  relevant  judicial  make- 
weights, proper  under  the  peculiar  facts  of  those  particu- 
lar cases,  but  were  not  intended  as  statements  of  re- 
strictive general  principles  to  control  all  future  actions 
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for  injuries  to  railroad  employees,  particularly  where, 
as  here,  it  is  unrestrictedly  and  unqualifiedly  admitted 
at  trial  that  such  injuries  happened  in  the  course  of  inter- 
state commerce. 

Moreover,  in  a  case  such  as  the  one  now  before  us, 
where  the  plaintifiTs  employer  relies  upon  a  defense 
which  is  repudiated  by  the  United  States  law  as  against 
public  i)olicy,  and  which,  since  the  happening  of  the  ac- 
cident that  gave  rise  to  the  plaintiffs  injury,  has,  for  a 
like  reason,  been  forbidden  by  statute  in  our  own  State 
(see  Sec.  204  of  Article  II,  Act  of  June  2,  1915,  P.  L. 
736),  it  seems  to  me  that  this  court  should  not  be  astute 
to  find  reasons  for  reversing  the  judgment  entered  be- 
low, particularly  when  we  have  already  held,  in  review- 
ing a  prior  trial  (245  Pa.  443)  that,  on  the  pleadings  as 
originally  made,  the  issues  involved  were  for  the  jury. 

Before  concluding,  it  may  not  be  amiss  to  note  that  at 
the  former  trial  of  this  case  there  also  was  an  unre- 
stricted and  unqualified  admission  that  the  accident  to 
the  plaintiff  occurred  in  the  course  of  interstate  com- 
merce (see  Hogarty  v.  Philadelphia  &  Beading  Ry.  Co., 
245  Pa.  443,  446).  Hence  the  amendment  of  the  decla- 
ration, subsequently  permitted,  merely  made  the  plead- 
ings accord  with  the  real  facts  involved  as  they  had 
previously  been  agreed  to  by  counsel  for  the  defendant; 
but,  however  this  may  be,  under  Chicago  &  Alton  R.  R. 
Co.  V.  Wagner,  supra,  and  other  authorities  herein  cited, 
after  the  defendant's  admissions  of  record,  the  case 
under  review  should  not  be  made  to  turn  on  a  mere  ques- 
tion of  pleading. 

I  cannot  agree  with  the  majority  view,  as  written  by 
our  honored  Chief  Justice,  that  the  recent  decisions  of 
the  Supreme  Court  of  the  United  States  comi)el  a  rever- 
sal of  the  present  judgment.  On  the  contrary,  I  strongly 
feel  that,  under  a  proper  reading  of  the  relevant  authori- 
ties, on  the  admitted  facts  at  bar,  the  defense  depended 
upon  was  not  available,  and  the  plaintiff  should  hold  his 
verdict;  therefore,  I  dissent 
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Catawissa  Railroad  Company  ^\  PhiladelpMa  & 
Beading  Railway  Company,  Appellant. 

Contracts — Construction — Intention — Leases — Corporations — In- 
come tax — Agreement  to  pay — Act  of  May  H,  1915,  P,  L,  4SS. 

1.  Where  a  lease  specifically  designates  certain  taxes  which  the 
lessee  is  to  pay,  and  subsequently  other  taxes  of  a  different  char- 
acter are  levied  upon  the  property,  the  principle  expressio  unius  est 
exclusio  alterius  applies  and  the  lessee  will  not  be  required  to  pay 
the  additional  taxes. 

2.  In  an  action  by  the  lessor  of  a  railroad  property  to  recover 
from  the  lessee  a  tax  levied  by  the  Federal  government  upon  the 
income  which  plaintiff  derived  from  the  property  and  which  plain- 
tiff had  paid,  it  appeared  that  the  lease  provided  th^t  the  lessee 
should  '^punctually  and  faithfully  pay  all  taxes,  charges  and  assess- 
ments which,  during  the  continuance  of  the  term  hereby  demised, 
shall  be  assessed  or  imposed  under  any  existing  or  future  law  on 
the  demised  premises  or  any  part  thereof,  or  on  the  business  there 
carried  on,  or  on  the  receipts,  gross  or  net,  derived  therefrom,  or 
upon  the  franchises  of  said  company,  for  the  payment  or  collection 
upon  the  capital  stock  of  the  (lessor)  or  the  dividends  thereon,  or 
upon  the  franchises  of  said  compapy  for  the  payment  or  collection 
of  any  of  which  said  taxes  the  (lessor)  may  otherwise  be  or  become 
liable  or  accountable  under  any  lawful  authority  whatever."  Held, 
that  such  tax  on  income  was  not  within  the  clear  and  specific  terms 
of  the  lease,  and  was  not  contemplated  by  the  parties  at  the  time 
of  its  execution,  and  that  the  plaintiff  could  not  require  pay- 
ment thereof  by  defendant;  and  defendant  was  given  leave  to 
move  for  judgment  under  the  Act  of  May  14, 1915,  P.  L.  483. 

Mr.  Justice  Frazer  dissents. 

Argued  March  21, 1916.  Keargued  April  17, 1916.  Ap- 
peal, No.  56,  Jan.  T.,  1916,  by  defendant,  from  judgment 
of  C.  P.  No.  4,  Philadelphia  Co.,  June  T.,  1915,  No.  4842 
for  plaintiff  for  want  of  a  suflBcient  aflBdavit  of  defense 
in  the  case  of  Catawissa  Railroad  Company  v.  Philadel 
phia  and  Reading  Railway  Company.  Before  Brown. 
C.  J.,  Mbstebzat,  Potter,  Stewart,  Moschzi^kbr,  Fea 
ZBR  and  Walung,  J  J.   Reversed. 
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Assumpsit  to  recover  money  paid  to  defendant's  use 
under  the  terms  of  a  lease.  * 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.   Before  Cake,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  entered  judgment  for  plaintiff  for  want  of 
a  sufficient  affidavit  of  defense.    Defendant  appealed. 

Error  assigned  was  in  entering  judgment  for  want  of 
a  sufficient  affidavit  of  defense. 

Abraham  M,  Beitler,  with  him  Charles  Heehner,  for 
appellant. — Under  the  terms  of  the  lease  the  taxes  which 
the  lessee  could  be  required  to  pay  were  specified.  The 
income  tax  is  not  specified  therein,  and  therefore  the 
lessee  is  not  required  to  pay  it. 

John  Hampton  Barnes,  for  the  appellee. — ^The  lease 
imposed  an  obligation  on  the  lessee  to  assume  and  pay 
so  much  of  the  Federal  income  tax  against  the  lessor's 
income  as  is  chargeable  after  proper  deductions  have 
been  made  from  the  rentals  received  under  the  lease; 
the  wording  of  this  lease  directing  the  payment  by  the 
lessee  of  certain  taxes  is  broad  enough  to  cover  the  in- 
come clause  and  should  be  construed  to  cover  it  in  ac- 
cordance with  the  general  intention  of  the  parties. 

Opinion  by  Mb.  Chief  Justice  Bbown,  October  25, 
1916: 

This  action,  brought  on  a  lease  between  the  appellee 
and  appellant,  executed  December  7,  1896,  is  for  the  re- 
covery of  income  tax  paid  by  the  lessor  to  the  United 
States  government.  The  following  is  the  clause  in  the 
lease  under  which  the  court  below  entered  judgment 
against  the  lessee:  "The  Railway  Company  shall  and 
will  also  punctually  and  faithfully  pay  all  taxes,  charges, 
and  assessments  which,  during  the  continuftnce  of  the 
term  hereby  demised,  shall  be  assessed  or  imposed  under 
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any  existing  or  future  law  on  the  demised  premises  or 
any  part  thereof,  or  on  the  business  there  carried  on,  or 
on  the  receipts,  gross  or  net,  derived  therefrom,  or  upon 
the  said  several  issues  of  bonds  or  the  interest  thereon, 
or  upon  the  capital  stock  of  the  Catawissa  company  or 
the  dividends  thereon,  or  upon  the  franchises  of  the  said 
company,  for  the  payment  or  collection  of  any  of  which 
said  taxes  the  Catawissa  Company  may  otherwise  be  or 
become  liable  or  accountable  under  any  lawful  authority 
whatever."  Nothing  in  the  foregoing  justifies  the  judg- 
ment from  which  the  Philadelphia  and  Reading  Railway 
Company  has  appealed.  The  lease  provides  specifically 
what  taxes  it  is  to  pay,  and  expressio  unius  est  exclusio 
alterius.  The  income  tax  was  not  imposed  by  the  govern- 
ment upon  "the  demised  premises  or  any  part  thereof," 
nor  "on  the  business  there  carried  on,"  nor  "on  the  re- 
ceipts, gross  or  net,  derived  therefrom,"  nor  upon  the 
"issues  of  bonds  or  the  interest  thereon,"  nor  "upon  the 
capital  stock  of  the  Catawissa  company,  or  the  dividends 
thereon,"  nor  "upon  the  franchises  of  the  said  company." 
It  was  imposed  upon  rental  received  by  the  lessor  from 
the  lessee;  but  what  is  to  be  found  in  the  lease  from 
which  it  is  to  be  inferred  that  the  intention  of  the  parties 
to  it  was  that  the  lessee  was  to  pay  any  taxes  that  might 
be  assessed  on  what  it  paid  as  rent?  In  North  Pennsyl- 
vania Railroad  Company  v.  Philadelphia  and  Reading 
Ry.  Company,  249  Pa.  326,  relied  upon  by  learned  coun- 
sel for  appellee  in  support  of  the  judgment  in  its  favor, 
the  express  covenant  in  the  lease  was  that  the  lessee  was 

to  pay  "all  taxes upon  the  yearly  payments  herein 

agreed  to  be  made  by  the  party  of  the  second  part  to  the 
party  of  the  first  part."  It  is  well  contended  for  appel- 
lant that  the  terms  of  the  present  lease  are  radically  dif- 
ferent The  judgment  in  favor  of  the  plaintiff  below 
imposed  upon  the  defendant  a  burden  which  is  not  within 
the  clear  and  si)ecific  terms  of  the  lease,  and  is  not,  there- 
fore, to  be  regarded  as  having  been  contemplated  by  the 
parties  to  it  at  the  time  of  its  execution. 
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The  judgment  is  reversed,  the  rule  to  show  cause  why 
it  should  not  be  entered  for  want  of  a  sufficient  affidavit 
of  defense  is  discharged  and  the  record  is  remitted  with 
leave  to  the  defendant  to  move  for  judgment  under  the 
Act  of  May  14, 1915,  P.  L.  483. 

Dissenting  Opinion  by  Mr.  Justice  Frazer: 
Plaintiff  in  1896  leased  its  entire  road  and  equipment 
to  defendant  for  the  term  of  nine  hundred  and  ninety- 
nine  years,  the  lease  containing  an  agi^eement  on  the 
part  of  defendant  to  pay  all  taxes,  charges  and  assess- 
ments imposed  on  the  premises,  or  business,  or  the  re- 
ceipts therefrom,  or  on  its  bonds,  stocks,  or  dividends,  or 
on  the  franchises,  for  which  plaintiff  might  become  lia- 
ble. In  1914  plaintiff  paid  to  the  United  States  govern- 
ment under  the  Income  Tax  Law  of  October  3,  1913,  38 
U.  S.  Stat.  114,  the  sum  of  f  1,647.77,  levied  on  its  net 
income  arising  from  all  sources,  f  1,600.00  of  which  repre- 
sented one  per  cent  of  the  net  income  derived  from  rental 
paid  under  the  lease  to  defendant.  Of  the  latter  sum 
f  266.67  is  the  amount  of  the  Federal  excise  tax  assessed 
for  the  months  of  January  and  February,  1913,  and  the 
balance  of  $1,333.33  represents  the  assessment  on  income 
for  the  remainder  of  the  year  1913.  Plaintiff  notified 
defendant  of  the  assessment  of  the  tax  and  requested 
payment  thereof  as  part  of  the  rental  under  the  lease, 
which  defendant  refused,  whereupon  plaintiff  paid  the 
tax  and  brought  this  action  for  recovery  of  the  amount 
so  paid.  Defendant's  affidavit  of  defense  admitted  the 
facts  set  forth  in  the  statement  of  claim,  but  denied  lia- 
bility for  the  assessment  under  the  terms  of  the  lease. 
Plaintiff  took  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  and  the  court  below  entered 
judgment  for  plaintiff  for  the  above  amount  with  inter- 
est, from  which  this  appeal  is  taken,  the  sole  error  as- 
signed being  the  action  of  the  court  in  entering  such 
judgment. 
The  construction  of  a  lease  of  another  road  to  this 
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same  defendant^  somewhat  similar  in  its  terms^  was  be- 
fore this  court  in  North  Penna.  R.  B.  Co.  v.  Philadelphia 
&  Beading  By.  Co.,  249  Pa.  326,  where  it  was  held  an 
agreement  by  the  lessee  to  pay  all  taxes  and  assessments 
of  any  and  every  kind  assessed  or  imposed  on  the  prem- 
ises, franchises,  or  the  business  or  receipts  therefrom,  or 
on  the  capital  stock,  or  dividends,  or  the  yearly  payments 
to  be  made  under  the  lease,  for  which  the  lessor  would 
otherwise  be  liable  or  accountable  under  any  lawful  au- 
thority, was  sufBciently  broad  in  its  scope  to  include 
liability  for  the  payment  of  the  Federal  income  tax  sub- 
sequently levied  upon  the  lessor.  It  is  earnestly  con- 
tended by  defendant,  however,  that  the  terms  of  the  pres- 
ent lease  are  so  diflPerent  from  the  lease  in  the  North 
Pennsylvania  Bailroad  case  as  to  justify  a  contrary  con- 
clusion here.  * 

In  the  present  case,  as  in  the  one  above  referred  to,  the 
Federal  Income  Tax  law  was  not  in  existence  at  the  time 
the  lease  was  made,  and  whether  or  not  such  a  tax  was 
within  the  contemplation  of  the  parties  must  depend 
upon  their  intention  gathered  from  the  general  terms  of 
the  lease.  It  is  first  provided  that,  in  consideration  of 
the  lease  of  plaintiffs  property  and  franchises,  which 
are  fully  described,  the  defendant  "shall  and  will  well 

and  truly  pay,  or  cause  to  be  paid as  rent  for  the 

said  demised  premises,  the  following  sums  of  money." 
The  first  requirement  is  that  defendant  pay  such  sum  as 
will  be  "equal  to  all  interest  moneys  hereafter  to  ma- 
ture" on  outstanding  bonds  of  plaintiff  company  or  on 
renewals  or  extensions  thereof,  "free  from  any  tax  there- 
on," with  a  further  provision  that  if  defendant  pay  any 
part  of  the  principal  of  the  bonds  the  annual  rental 
shall  be  reduced  accordingly.  The  lessee  also  agrees  to 
pay  "such  sum  as  will  be  equal  to  five  per  cent."  on  the 
preferred  stock  outstanding  or  which  may  in  the  future 
be  issued  for  improvements,  in  which  case  the  rental 
shall  be  increased  by  a  sum  suflScient  to  pay  five  per  cent, 
thereon  '^ree  from  taxes."  While  the  above  provisions 
Vol.  oclv— 18 
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are  not  of  direct  application  to  the  precise  question  in- 
volved, they  are  referred  to  as  bearing  on  the  intent  of 
the  parties  and  therefore  to  be  considered  in  the  con- 
struction of  the  lease :  Berridge  v.  Glassey,  112  Pa.  442 ; 
North  Penna.  R.  R.  Co.  v.  Philadelphia  &  Reading  Ry. 
Co.,  supra.  The  fourth  paragraph  of  the  lease  contains 
the  following  clause,  the  proper  construction  of  which  is 
the  principal  subject  of  contention :  "The  railway  com- 
pany (defendant)  shall  and  will  also  punctually  and 
faithfully  pay  all  taxes,  charges  and  assessments  which, 
during  the  continuance  of  the  term  hereby  demised,  shall 
be  assessed  or  imposed  under  any  existing  or  future  law 
on  the  demised  premises  or  any  part  thereof,  or  on  the 
business  there  carried  on,  or  on  the  receipts,  gross  or  net, 
derived  therefrom,  or  upon  the  said  several  issues  of 
bonds  or  the  interest  thereon,  or  upon  the  capital  stock 
of  the  Catawissa  company  or  the  dividends  thereon,  or 
upon  the  franchises  of  the  said  company,  for  the  payment 
or  collection,  of  any  of  which  said  taxes  the  Catawissa 
company  may  otherwise  be  or  become  liable  or  accounta- 
ble under  any  lawful  authority  whatever.^^  While  these 
provisions  are  not  identical  with  the  provisions  of  the 
lease  in  the  North  Penna.  Railroad  case,  I  see  no  suffi- 
cient reason  for  adopting  here  a  construction  different 
from  that  placed  upon  the  provisions  of  the  lease  in  that 
case.  The  intention  of  the  parties,  as  in  that  case,  ap- 
pears to  be  to  impose  upon  the  lessee  the  duty  of  paying 
to  the  lessor  a  sum  sufficient  to  meet  its  obligations  to  its 
stock  and  bondholders,  and  to  maintain  its  corporate 
existence.  Its  entire  property  and  franchises  were 
turned  over  to  defendant  on  termer  which  gave  the  latter, 
to  all  practical  purposes,  absolute  control.  No  business 
was  carried  on  by  plaintiff,  subsequent  to  the  lease,  from 
which  it  could  derive  income,  but  in  lieu  thereof  it  was 
dependent  on  rentals  received  under  the  terms  of  the 
lease.  Plaintiff  had  certain  obligations  to  meet  at  stated 
intervals,  which  might  vary  from  time  to  time,  and  to 
meet  this  contingency,  instead  of  stipulating  for  a  cer- 
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tain  renty  a  variable  sum  was  provided  for,  dei)endent 
upon  the  amount  of  charges  or  taxes  which  might  in  the 
future  be  imposed  on  plaintiff's  corporate  franchises, 
stock,  bonds,  etc.  It  was  only  in  this  manner  that  the 
lessor,  with  no  other  source  of  income,  could  fully  protect 
its  stock  and  bondholders  and  enable  it  to  continue  in- 
definitely to  pay  the  former  "such  sum  as  will  be  equal 
to  five  per  cent."  and  to  the  latter  interest  "free  of  any 
taxes."  It  is  true,  income  tax  is  not  specifically  men- 
tioned in  the  lease;  and,  while  a  strict  technical  con- 
struction of  the  words  of  the  lease  would  not  include  in- 
come tax,  such  construction  would  disregard  the  general 
object  and  purposes  indicated  by  the  various  provisions 
governing  the  amount  of  rent  provided  for  under  the 
lease. 

It  is  strenuously  argued  by  defendant  that  in  the 
clause  which  requires  defendant  to  pay  all  taxes  or  as- 
sessments "on  the  demised  premises,  or  any  part  thereof, 
or  on  the  business  there  carried  on  or  on  the  receipts, 
gross  or  net,  derived  therefrom,"  the  word  "therefrom" 
refers  to  the  business  and  not  the  premises,  and  as  no 
business  is  being  carried  on  by  plaintiff,  but  on  the  con- 
trary is  transacted  entirely  by  defendant,  there  can  be 
no  basis  for  construing  this  clause  to  require  defendant 
to  pay  a  tax  on  rents  received  from  the  premises.  On 
the  other  hand  plaintiff  argues  "therefrom"  refers  to  the 
premises,  which  forms  the  consideration  for  the  rent,  and 
income  tax  levied  thereon  is  a  tax  or  assessment  which 
defendant  agreed  to  pay.  While  defendant's  view  is 
more  in  accord  with  the  strict  grammatical  construction 
of  the  clause,  standing  alone,  yet  reading  it  in  connec- 
tion with  the  remainder  of  the  paragraph  in  which  it 
occurs,  inclines  me  to  the  opposite  view.  The  general 
effect  of  the  paragraph  is  to  require  defendant  to  pay  all 
taxes,  charges  and  assessments  which  may  be  based  on 
the  subjects  then  enumerated. 

The  business  of  operating  the  leased  property  is  car- 
ried on  solely  by  defendant.    Plaintiff  was,  therefore, 
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not  concerned  with  a  tax  on  the  receipts  derived  there- 
from. It  was  not  doing  business,  nor  was  it  engaged  in 
business,  as  has  been  decided  in  McCoach  v.  Minehill  & 
Schuylkill  Haven  R.  R.  Co.,  228  U.  S.  295.  No  vaUd 
reason  existed  for  inserting  a  clause  requiring  defendant 
to  pay  taxes  or  assessments  on  something  with  which 
plaintiff  was  not  concerned.  The  taxes  or  assessments 
in  the  minds  of  the  parties  at  the  time  the  lease  was  made 
were  apparently  those  for  which  plaintiff  might,  then  or 
in  the  future,  be  held  accountable.  The  enumeration  of 
the  various  objects  of  taxation  or  assessment  is  followed 
by  the  general  clause  which  limits  them  to  those  "for  the 
payment  or  collection  of  any  of  which  said  taxes  the 
Catawissa  company  may  otherwise  be  or  become  liable 
or  accountable  under  any  lawful  authority  whatever." 
Since  the  Catawissa  company  would  not  be  liable  for  tax 
on  the  receipts  derived  from  the  business  which  it  did 
not  carry  on,  the  clause  in  question  is  meaningless,  un- 
less the  "receipts  therefrom"  be  construed  as  meaning 
receipts  from  the  "demised  premises  or  any  part  thereof." 
As  the  rent  provided  for  in  the  lease  would  plainly  be  a 
receipt  from  the  premises,  an  income  tax  based  thereon 
must  be  held  to  be  a  charge  or  assessment  which  defend- 
ant, under  the  terms  of  its  agreement,  is  bound  to  pay. 

Under  the  ruling  in  McCoach  v.  Minehill  &  Schuylkill 
Haven  R.  R.  Co.,  228  U.  S.  295,  plaintiff  was  not  engaged 
in  business  within  the  meaning  of  the  Federal  Corpora- 
tion Tax  Act  and  was  therefore  not  liable  for  the  excise 
tax  for  the  months  of  January  and  February,  1913. 
However,  as  the  payment  of  this  tax  was  made  before 
the  decision  in  that  case,  ui)on  demand  by  the  lawful  au- 
thorities, and  with  notice  to  defendant,  whom,  under  the 
lease,  I  would  hold  liable  for  the  payment  thereof,  plain- 
tiff was  justified  in  paying  to  avoid  the  risk  of  incurring 
the  penalties  of  the  act  in  the  event  of  an  adverse  ruling 
by  the  court.  As  between  plaintiff  and  defendant  the 
amount  thus  paid  was  not,  in  my  opinion,  paid  volun- 
tarily and  an  action  of  assumpsit  lies  to  recover  the 
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amount  b6  paid :  Millard  v.  Del.,  Lack.  &  Western  R.  R. 
Co.,  240  Pa.  234.  For  the  foregoing  reasons  I  would 
affirm  the  judgment  in  this  case. 


Commonwealth,  ex  rel.,  Hughes  v.  Gritman, 
Appellant. 

Public  officers — Tax  collectors — School  districts — City  treasurer 
—Cities  of  the  third  class— Acts  of  June  27, 191S,  Art.  VIII,  Sec. 
1,  P.  L.  668,  and  May  18, 1911,  P.  L.  309. 

1.  The  collection  of  school  taxes  in  a  city  of  the  third  class  is  a 
right  or  duty  incident  to  the  office  of  city  treasurer  regardless  of 
the  method  hy  which  the  treasurer  is  chosen. 

2.  The  hoard  of  directors  of  a  school  district  of  the  third  class 
whose  boundaries  coincided  with  those  of  a  city  of  the  third  class, 
refused  to  approve  the  bond  of  the  city  treasurer  as  collector  of 
school  taxes  and  appointed  a  separate  tax  collector  for  the  district. 
The  treasurer  petitioned  for  a  writ  of  mandamus  to  compel  the 
directors  to  approve  his  bond.  The  directors  averred  that  as  pe- 
titioner had  been  elected  by  the  city  councils  under  the  provisions 
of  the  Act  of  June  27,  1913,  Article  VIII,  Sec.  1,  P.  L.  568,  601, 
relating  to  the  incorporation  of  cities  of  the  third  class,  he  had  in 
I>oint  of  law  been  appointed,  and  had  not  been  elected  within  the 
meaning  of  Section  547,  of  the  School  Code  of  May  18,  1911,  P.  L. 
309,  342,  providing  that  the  board  of  directors  of  a  school  district 
of  the  second,  third  or  fourth  class,  where  the  tax  collector  is  not 
elected,  shall  appoint  tax  collectors  for  said  district.  Held,  the 
lower  court  properly  decided  that  petitioner  had  been  elected  within 
the  meaning  of  the  school  code  and  that  he  was  the  tax  collector 
of  said  district  and  awarded  the  relief  prayed  for. 

Argued  Sept.  27, 1916.  Appeal,  No.  247,  Jan.  T.,  1916, 
by  defendants,  from  order  of  C.  P.  Lackawanna  Co.,  Oct. 
T.,  1916,  No.  155,  awarding  mandamus  in  the  case  of 
Ck>mmonwealth,  ex  rel.,  P.  F.  Hughes  v.  Harley  J.  Grit- 
man,  Stanley  Smith,  G.  Frank  Couch,  H.  E.  May,  P.  J. 
Boylan,  Thomas  F.  Curran,  Thomas  L.  Scott,  Members 
of  the  Board  of  School  Directors  of  the  School  District 
of  the  City  of  Carbondale.    Before  Beown,  C.  J.,  Mbs- 
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TEBZAT,  Potter,  Stbwabt,  Mosghziskbb  and  Walung, 
JJ.    Affirmed. 

Petition  for  mandamus. 
Edwards,  P.  J.,  filed  the  following  opinion : 
From  the  pleadings  in  this  ease  we  find  the  following 
facts  : 

1.  At  the  organization  of  the  council  of  the  City  of 
Carbondale,  held  January  3,  1916,  the  relator,  P.  F. 
Hughes,  was  elected  to  the  office  of  treasurer  of  said  city. 
He  qualified  as  such  treasurer  by  filing  his  bond  of  office, 
and  immediately  entered  upon  the  duties  of  his  office, 
and  has  performed  said  duties  to  the  present  time. 

The  City  of  Carbondale  is  a  city  of  the  third  class,  and 
the  school  district  of  said  city  is  a  school  district  of  the 
third  class.  The  city  and  school  district  are  coextensive, 
or  coterminous,  in  their  territorial  limits. 

2.  At  a  regular  meeting  of  the  school  board  of  said 
school  district,  the  relator  presented  his  bond  as  collector 
of  school  taxes  for  the  district,  in  the  sum  of  twenty  thou- 
sand dollars,  with  the  National  Surety  Company  as 
surety.  No  objection  was  made  to  the  surety,  but  the 
bond  was  rejected  on  the  alleged  ground  that  the  relator 
w^  not  the  lawful  tax  collector  for  the  district. 

3.  The  said  school  board  at  a  regular  meeting  held 
May  22, 1916,  appointed  William  J.  Evans  as  collector  of 
school  taxes  for  the  district. 

4.  Hughes  and  Evans  each  claim  to  be  the  lawful  col- 
lector of  school  taxes  for  the  school  district  of  Carbon- 
dale. 

CONCLUSIONS  OF  LAW. 

1.  The  relator,  P.  F.  Hughes,  in  virtue  of  his  office  of 
city  treasurer,  is  the  lawful  collector  of  taxes  for  the 
school  district  of  the  City  of  Carbondale. 

2.  Under  the  facts  of  this  case,  the  action  of  the  schocd 
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board  on  May  22, 1916,  appointing  William  J.  Evan^  as 
collector  of  said  school  taxes  was  void  and  of  no  effect. 
3.  Judgment  should  be  entered  for  the  relator  on  the 
demurrer. 

DISCUSSION. 

We  take  it  for  granted  that  the  form  of  the  remedy 
invoked  in  this  case  is  not  objected  to,  and  that  the  par- 
ties desire  a  decision  on  the  merits  of  the  controversy 
regardless  of  the  question  as  to  whether  or  not  the  title 
of  an  oifice  is  involved,  and  that  the  proper  remedy  might 
be  by  quo  warranto  to  which  action  William  J.  Evans 
would  necessarily  be  a  party.  This  question  is  not 
raised  in  the  pleadings;  nor  was  it  adverted  to  at  the 
argument;  nor  is  it  mentioned  in  the  briefs. 

The  discussion  of  this  case  begins  naturally  with  the 
Act  of  June  20,  1901,  P.  L.  578,  which  provides  that  the 
city  treasurer  in  each  city  of  the  third  class,  by  virtue  of 
his  ofllce,  shall  be  the  collector  of  city,  school  and  poor 
taxes  assessed  and  levied  in  said  city,  and  that  he  shall 
take  and  subscribe  his  oath  of  oifice  as  collector  of  city, 
school  and  poor  taxes,  which  oath  shall  be  filed  with  the 
city  clerk  of  the  proper  city.  It  should  be  observed  that 
the  act,  in  terms,  refers  to  city  treasurers  hereinafter 
"elected"  in  cities  of  the  third  class.  This  Act  of  1901 
furnishes  a  complete  and  comprehensive  system  regulat- 
ing the  collection  of  the  taxes  mentioned  in  third  class 
cities. 

The  next  statute  to  be  considered  is  the  Act  of  June 
27, 1913,  Art.  VIII,  Section  1,  P.  L.  568,  page  601,  which 
provides  that  the  council  of  each  city  of  the  third  class 
shall  "elect"  a  city  treasurer  for  the  term  of  two  years. 
This  provision  effects  a  radical  change  in  the  method  of 
choosing  city  treasurers  in  third  class  cities.  It  changes 
the  method  from  an  election  by  the  voters  of  the  city  to 
an  election  or  an  api)ointment  by  the  council.  We  are 
not  concerned  with  the  reason  which  prompted  th(» 


Digitized  by  VjOOQ IC 


280    COM.,  ex  pel.,  HUGHES  v.  GRITMAN,  AppeUant. 

Opinion  of  Court  below.  [256  Pa. 

change.  It  is  probably  in  line  with  the  desire  to  bring 
the  government  of  cities  in  the  state  within  scientific 
business  principles,  because  we  notice  that  the  treasurer 
appointed  by  the  council  must  be  a  "competent  account- 
ant." However,  this  is  a  question  of  no  moment  in  the 
present  case. 

The^ast  act  of  assembly  we  refer  to  is  the  School  Code 
of  May  18, 1911,  P.  L.  309,  342,  Section  547,  which  pro- 
vides as  follows  : 

"The  board  of  school  directors  in  each  school  district 
of  the  second,  third,  or  fourth  class  in  this  Common- 
wealth, where  a  tax  collector  is  not  elected  to  collect 
school  taxes,  or  where  there  is  a  vacancy,  or  where  any 
tax  collector  elected  refuses  to  qualify  or  furnish  a  bond 
as  herein  provided,  shall  annually,  on  or  before  the  first 
day  of  June  in  each  year,  appoint  one  or  more  suitable 
persons  as  tax  collectors  in  said  school  district." 

It  is  contended  by  the  defendants  that  when  they  ap- 
pointed Evans  collector  of  school  taxes  that  the  city 
treasurer  of  Carbondale  had  not  been  "elected"  within 
the  meaning  of  that  word  as  found  in  the  section  of  the 
school  code  above  quoted ;  that  Hughes  was  only  an  ap- 
pointee of  the  council,  and  was  not  an  "elected"  treas- 
urer; and,  therefore,  that  the  school  board  had  the  right 
to  appoint  its  own  tax  collector.  The  whole  contention 
is  based  upon  the  proposition  that  when  the  school  code 
was  enacted,  treasurers  of  cities  of  the  third  class  were 
elected  by  the  voters  of  each  city,  and  that  the  Act  of 
1901  and  the  section  of  the  school  code  should  be  con- 
strued together,  one  in  the  light  of  the  other  so  as  to  pro- 
duce a  harmonious  result. 

"The  Act  of  June  20,  1901,  providing  that  the  city 
treasurer  in  cities  of  the  third  class,  by  virtue  of  his 
office,  shall  be  the  collector  of  the  school  taxes  therefor, 
is  of  general  application  and  was  intended  to  provide  a 
uniform  system  for  the  collection  of  such  taxes  in  cities 
of  the  third  class":  Copelin  v.  Harrisburg  Board  of 
Behool  DirectorB,  242  Pa.  221. 
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"The  School  Code  of  1911,  P.  L.  309,  contains  no  gen- 
eral provisions  for  the  election  of  tax  collectors,  and  the 
evident  intention  of  the  legislature  was  to  leave  undis- 
turbed the  method  of  collecting  taxes  in  force  at  the  time 
of  its  adoption":  Black  v.  Duquesne  School  District, 
239  Pa.  96. 

A  more  pertinent  authority  is  the  case  of  Com.,  ex  rel., 
V.  Dusman,  240  Pa.  464,  wherein  we  find  the  following 
statement  of  the  law :  "A  city  treasurer  of  a  city  of  the 
third  class,  who  by  virtue  of  his  office  is  collector  of  city, 
school  and  poor  taxes,  under  the  provisions  of  the  Act  of 
June  20, 1901,  P.  L.  578,  is  entitled  to  collect  school  taxes 
in  a  school  district  of  the  second  class,  coincident  with 
such  city,  notwithstanding  he  was  elected  after  the  ap- 
proval of  the  Act  of  May  18,  1911,  P.  L.  309,  providing 
for  the  appointment  of  school  tax  collectors  in  certain 
cases.  The  fact  in  some  school  districts  of  the  second 
class  the  school  board  may  appoint  the  tax  collector, 
while  in  others  they  may  not,  is  not  sufficient  to  condemn 
the  Acts  of  May  18,  1911,  P.  L.  309,  and  June  20,  1901, 
P.  L.  578,  as  unconstitutional." 

We  are  not  unmindful  of  the  meaning  generally  con- 
veyed by  the  word  "election."  The  term  carries  with  it 
the  idea  of  a  choice  by  the  body  of  voters  in  a  munici- 
pality, or  an  expression  of  the  popular  will  expressed  at 
the  polls.  An  appointment,  on  the  other  hand,  may  be 
made  by  a  single  person,  or  by  a  body  such  as  a  city 
council.  Although  the  Act  of  1913,  supra,  states  that 
the  council  of  each  city  shall  "elect"  a  city  treasurer,  it 
ought/to  be  conceded  that  such  an  election  is  in  law  an 
appointment ;  but  this  distinction  makes  no  difference  in 
the  present  case.  We  take  a  much  broader  view  of  the 
question.  The  right  to  collect  school  taxes  in  a  city  of 
the  third  class  is  a  right,  or  duty,  incident  to  the  office 
of  city  treasurer,  regardless  of  the  method  by  which  the 
treasurer  was  chosen.  If  elected,  as  he  was  prior  to 
1913,  he  collected  the  school  taxes ;  and  if  elected,  or  ap- 
pointed, by  the  eouncU,  after  1913,  he  still  performs  the 
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same  duties.  We  are  averse  to  adopt*  a  construction 
that  will  destroy  a  uniform  system  of  collecting  school 
taxes  in  cities  of  the  third  class  because  of  a  critical  in- 
terpretation of  the  word  ^^election." 

The  relator  demurred  to  defendants'  answer.  The 
court  sustained  the  demurrer  and  award^ed  a  peremptory 
mandamus.    Defendants  appealed. 

Error  assigned  was  the  order  of  the  court. 

A.  A.  Vosburg,  with  him  J.  B.  Jenkins,  for  appellant. 

David  J.  Reedy,  with  him  E.  A.  Delaney,  J.  E.  Bren- 
nan  and  Stanley  F,  Goar,  for  appellee. 

Pbb  Curiam,  October  25, 1916 : 

The  judgment  in  this  case  is  a£Brmed  on  the  opinion  of 
the  learned  president  judge  of  the  court  below  sustain- 
ing relator's  demurrer  to  the  defendants'  answer. 


James  F.  Mundy  v.  E.  L.  Myers,  et  al.,  Appellants. 

Argued  Sept.  27, 1916.  Appeal,  No.  267,  Jan.  T.,  1916, 
by  defendants,  from  judgment  of  C.  P.  Luzerne  Co.,  Oct. 
T.,  1916,  No.  472,  awarding  mandamus  in  case  of  James 
F.  Mundy  v.  E.  L.  Myers,  Richard  A.  Ward,  J.  C.  Bell, 
Dr.  Dodson,  Percy  A.  Brown,  A.  E.  Burnaford,  Mary 
L.  Trescott,  William  Steinhauer  and  H.  W.  Saums, 
School  Directors  of  the  City  of  Wilkes-Barre.  Before 
Brown,  C.  J.,  Mbstrbzat,  Potter,  Stewart,  Mosoh- 
ziSKER  and  Walling,  JJ.    Affirmed. 

Petition  for  mandamus.    Before  Woodward,  J. 
The  facts  appear  in  Commonwealth  v.  Gritman,  255 
Pa.  277. 
The  relator  demurred  to  the  defendant's  answw.    The 
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court  sustained  the  demurrer  and  awarded  a  peremptory 
mandamus.    Defendants  appealed. 

The  second  question  in  appellants'  statement  of  ques- 
tions involved  was  as  to  the  proper  remedy  to  be  invoked 
by  the  relator,  quo  warranto  or  mandamus. 

Error  assigned  was  the  order  of  the  court. 

John  H.  Dando,  with  him  Wm.  Brewster,  for  appel- 
lants. , 

John  T.  Lenahan,  with  him  Richard  B.  Sheridan  and 
Charles  F.  McHugh,  for  appellee. 

Pbb  Curiam,  October  25, 1916 : 

When  this  case  was  called  for  argument  counsel  for 
appellants  stated  they  would  waive  the  second  question 
in  their  statement  of  questions  involved.  The  first  ques- 
tion was  this  day  decided  adversely  to  the  appellants  in 
Commonwealth,  ex  rel.,  Hughes,  v.  Gritman,  et  al.,  255 
Pa.  277,  and  the  judgment  is  therefore  affirmed. 


Over  V.  Lindsay,  Appellant, 

Deeds — Real  property — Interlineations — Courses  and  distances-^ 
Monuments — Conflict — Case  for  jury — Ejectment. 

1.  An  interlineation  shown  to  have  been  made  before  the  execu- 
tion of  a  deed  takes  its  place  as  part  of  the  instrument. 

2.  It  is  ap  established  rule  in  Pennsylvania  that  courses  and 
distances  must  always  give  way  to  monuments  on  the  ground. 

3.  When  an  old  deed  calls  for  a  public  road  as  a  boundary  line 
it  is  for  the  jury  to  find  where  such  road  was  located  at  the  time  of 
the  conv^ance. 

4.  In  an  action  of  ejectment  it  was  disputed  whether  the  land 
claimed  by  plaintiff  was  included  in  a  conveyance  of  a  larger  tract 
of  land  made  by  the  conmion  source  of  title  of  plaiiitiff  and  de- 
fendant.   The  deed  with  interlineations  which  were  made  before 
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its  6zeeution»  coutained  courses  and  distanoes  describing  the  loca- 
tion of  the  land  as  contended  by  defendant^  but  referred  to  a 
public  road  as  a  boundary.  There  was  evidence  that  such  road 
was  so  located  as  to  fix  the  boundaries  of  the  land  as  contended  by 
plaintiff.  The  trial  judge  submitted  the  case  to  the  jury,  and 
judgment  on  a  verdict  for  plaintiff  was  affirmed. 

Argued  May  2, 1916.  Appeal,  No.  124,  Jan.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Blair  Co.,  March 
T.,  1913,  No.  150,  on  verdict  for  plaintiff,  in  ease  of  Vir- 
ginia Over,  Mary  Myers,  Ella  G.  Fry  and  William  M. 
Over  V.  Walter  E.  Lindsay.  Before  Mbstebzat,  Pottbb, 
MoscHziSKBB,  Frazbb  and  Walling,  J  J.     Aifirmed. 

Ejectment  for  a  parcel  of  land  in  Blair  County.  Be- 
fore BALDttlGB,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  the  land  in  dispute  and  judg- 
ment thereon.     Defendant  appealed. 

Errors  assigned  were  instructions  to  the  jury. 

J.  H.  Craig,  with  him  T.  H.  Oreevy,  for  appellant — 
The  rule  that  calls  for  monuments  in  a  deed  control  dis- 
tances is  inapplicable :  White,  et  al.,  v.  Luning,  93  U.  S. 
514 ;  Security  Land  &  Exploration  Co.  v.  Bums,  193  U. 
S.  167;  WilUston  v.  Morse,  51  Mass.  17,  26-7;  Baldwin 
V.  Brown,  1«  N.  Y.  359;  Buffalo,  N.  Y.  &  Erie  R.  R.  Co. 
V.  Stigeler,  et  al.,  61  N.  Y.  348 ;  Higginbotham,  et  al.,  v. 
Stoddard,  72  N.  Y.  95;  Chisholm  v.  Thompson,  233  Pa. 
181. 

The  charge  to  the  jury  was  misleading. 

Marion  D.  Patterson,  with  him  B.  F.  Warfel,  for  ap- 
pellees.— The  location  of  disputed  boundaries  or  descrip- 
tions is  for  the  jury:  Daley  v.  Wingert,  210  Pa.  169; 
Richardson  v.  Morris,  26  Pa.  Superior  Ct.  192;  Rook  v. 
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Greenewald,  22  Pa.  Superior  Ct.  641 ;  Miles  Land  Co.  v. 
Hudson  Coal  Co.,  246  Pa.  11 ;  Montelius  v.  Montelius, 
209  Pa.  541;  Watkins,  et  al.,  v.  King,  118  Fed.  Repr. 
524;  Cake  v.  Sunbury  Boro.,  43  Pa.  Superior  Ct.  95; 
Kime,  et  al.,  v.  Polen,  et  ux.,  8  Atlantic  Repr.  783;  Dep- 
pen  V.  Bogar,  7  Pa.  Superior  Ct.  434. 

Courses  and  distances  give  way  to  monuments :  Rook 
V.  Greenewald,  22  Pa.  Superior  Ct.  641 ;  Richardson  v. 
City  of  McKeesport,  18  Pa.  Superior  Ct.  199 ;  Andrews 
V.  Kissinger,  60  Pa.  Superior  Ct.  599;  Miller  v.  Cramer 
&  Cure,  190  Pa.  315;  Phillips  v.  Crist,  33  Pa.  Superior 
Ct  445 ;  Miles  Land  Co.  v.  Hudson  Coal  Co.,  246  Pa,  11 ; 
Felin  v.  Philadelphia,  241  Pa.  164. 

Opinion  by  Mr.  Justice  Walung,  January  8, 1917  : 
This  is  an  action  of  ejectment  for  a  triangular  piece 
of  land  in  HoUidaysburg,  of  which  Henry  B.  Martin  is 
the  common  source  of  title.  In  1864  he  was  the  owner 
of  a  tract  of  land  in  said  borough  containing  about  nine 
acres ;  and  tl^at  year  made  a  deed  to  Hugh  McNeal  for 
the  easterly  part  of  said  tract,  the  description  therein  as 
originally  drawn  being  as  follows,  viz : 

"All  that  lot  or  parcel  of  ground  or  lots  or  parcels  of 
ground  situated  in  the  Borough  of  HoUidaysburg  in  the 
County  and  State  aforesaid.  Described  and  Bounded 
as  follows  namely,  On  the  West  by  a  line  running  North 
in  the  center  of  the  Public  Road  leading  from  HoUidays- 
burg to  Brush  Mountain,  the  bed  of  said  public  road  be- 
ing upon  Penn  Street  of  said  Borough.  On  the  North  by 
lots  of  Hugh  Craig.  On  the  South  by  lots  of  Chauncey 
&  Biddle  and  Charlotte  Irwin.  On  the  East  by  lands 
of  James  M.  Bell,  Esq.  The  said  lot  or  lots,  parcel  or 
parcels  of  ground  to  extend  on  the  West  side  to  the  mid- 
dle of  said  Public  Road  and  to  contain  four  and  one- 
half  acres  more  or  less,  said  lot  or  lots,  parcel  or  parcels 
of  ground,  being  the  Eastern  part  of  a  larger  tract  of 
land  conveyed  by  Thomas  J.  Moore,  by  deed  dated  the 
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25tli  day  of  April,  A.  D.  1863 "    To  which  before 

execution  the  following  was  added  by  interlineation : 

"The  said  lot  or  lots  being  seven  hundred  and  fifty-five 
feet  wide  at  both  ends  of  the  said  tract  of  land,  the  i>oints 
of  beginning  being  on  the  dividing  line  of  the  lands  of 
James  M.  Bell,  Esq.,  aforesaid  and  the  Borough  of  Holli- 
daysburg  and  extending  to  the  middle  of  Penn  Street 
above  mentioned  and  including  Jones  Street  of  said  Bor- 
ough." 

By  sundry  conveyances  the  McNeal  title  became  vested 
in  defendant  in  1890.  The  title  to  the  balance  of  said 
tract  became  vested  in  James  Gardner  by  sheriiBPs  deed 
in  1871 ;  and  through  him  by  sundry  conveyances  plain- 
tiffs derive  title. 

In  1864,  Pine  Street  on  the  south  of  said  nine-acre 
tract,  Hickory  street  on  the  north  and  Jones  street  on 
tbe  east  thereof,  were  well  defined  public  highways. 
Said  nine-acre  tract  was  also  divided  by  a  street,  which 
crossed  Pine  street  at  right  angles  and  a  short  distance 
north  thereof  turned  slightly  towards  the  east  and 
thence  extended  across  Hickory  street  and  passed  into 
the  adjoining  township.  South  of  said  turn  or  bend  in 
the  street  it  was  adviittedly  known  as  Penn  street,  and 
north  thereof  as  Brush  Mountain  road,  and  plaintiflPs 
evidence  tends  to  show  also  as  Penn  street,  at  least  until 
it  reached  the  township  line.  PlaintiflPs  contention  be- 
ing that  so  much  of  the  road  as  was  in  the  borough  was 
known  as  Penn  street  and  that  the  part  north  of  the 
bend  was  also  known  as  part  of  the  Brush  Mountain 
road. 

In  1893  a  street  railway  was  constructed  in  Penn 
street,  and  at  the  same  time  this  street  was  extended,  in 
line  with  the  south  part  thereof,  and  opened  for  travel 
as  far  north  as  Hickory  street.  This  left  a  triangular 
piece  of  land  facing  about  86  feet  on  the  south  side  of 
Hickory  street,  and  lying  between  the  center  of  the  old 
Brush  Mountain  road  and  Penn  street  as  thus  ox>ened ; 
which  is  the  land  here  at  issue.    It  does  not  appear  when 
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if  ever  this  north  end  of  Penn  street  had  been  formally 
established  by  municipal  action^  but  in  1877  John  Braw- 
ley,  a  surveyor,  made  a  plot  of  that  part  of  said  tract 
lying  west  of  the  Brush  Mountain  road  for  plaintifiPs 
father,  Gteorge  W.  Over,  in  which  Penn  street  is  shown 
of  the  width  of  70  feet,  and  as  it  now  is  on  the  ground. 
This  map  was  recorded  in  1884.  However,  there  is  noth- 
ing to  indicate  that  said  street  appeared  on  any  plot  or 
was  in  contemplation  as  far  back  as  1864.  The  center 
line  of  Penn  street  as  now  oi)en  is  parallel  with  the  west 
line  of  the  James  M.  Bell  property  and  745  feet  there- 
from. 

By  a  deed  in  plaintiffs'  chain  of  title,  executed  in  1881, 
from  James  Gardner  to  George  W.  Over,  the  land  therein 
conveyed  is  bounded  on  the  east  by  Penn  street;  but 
quitclaim  deeds  from  the  Gardner  heirs  to  plaintiffs 
were  offered  in  evidence  at  the  trial,  expressly  including 
said  triangle.  In  1895  the  Brush  Mountain  road  be- 
tween Hickory  and  Penn  streets  was  vacated.  The  evi- 
dence tends  to  show  that  for  some  years  prior  to  1890 
plaintiffs'  predecessors  in  title  exercised  dominion  over 
the  land  in  question.  Defendant  also  set  up  a  claim  of 
title  by  adverse  possession,  which,  with  the  question  of 
the  location  of  monuments  on  the  ground,  etc.,  was  sub- 
mitted to  the  jury,  who  found  for  plaintiffs. 

in  our  opinion  that  part  of  the  description  in  the  Mc- 
Neal  deed  which  was  interlined  should  be  read  in  con- 
nection with  the  balance,  and  the  whole  construed  to- 
gether. It  seems  to  be  something  added  to  make  more 
specific  that  which  was  previously  written.  The  entire 
deed  is  one  act  and  speaks  as  of  one  date,  and  is  intended 
to  express  the  final  thought  of  the  grantor.  An  inter- 
lineation, properly  explained  as  was  this,  takes  its  place 
as  part  of  the  instrument. 

Construing  this  deed  in  the  light  of  all  the  evidence, 
the  learned  trial  judge  could  not  properly  have  directed 
a  verdict  for  defendant  on  the  assumption  that  as  mat- 
ter of  law  the  description  carried  the  west  line  of  the 
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land  included  therein  to  the  present  center  line  of  Penn 
street.  True,  the  distances  called  for  would  thereby  be 
satisfied,  and  are  not  by  treating  the  Brush  Mountain 
road  as  the  western  boundary.  Had  Penn  street  been 
opened  in  1864,  where  it  now  is,  possibly  such  conclu- 
sion would  have  been  justified.  But  at  that  time,  so  far 
as  appears,  there  was  no  Penn  street  in  existence,  or  in 
contemplation,  north  of  the  bend  in  tjie  street,  except  as 
the  Brush  Mountain  road  was  so  called. 

The  west  line  is  "the  center  of  the  public  road  leading 
from  Hollidaysburg  to  Brush  Mountain,  the  bed  of  said 
public  road  being  upon  Penn  street  of  said  borough. 

The  said  lot  or  lots,  parcel  or  parcels  of  ground  to 

extend  on  the  west  side  to  the  middle  of  said 'public 
road."  Here  is  a  call  for  a  monument  on  the  ground, 
to  wit,  the  center  of  a  public  road  leading  from  the  bor- 
ough to  the  mountain  and  in  the  bed  of  a  street.  How 
could  it  be  said  as  matter  of  law  that  it  referred  to  a 
line  where  there  was  then  no  street  or  road  whatever? 
Especially  in  view  of  the  evidence  that  said  road,  so  far 
as  in  the  borough,  was  then  known  as  Penn  street.  As 
thus  understood  the  center  of  the  road  would  be  iti  the 
bed  of  that  street.  But  it  is  difficult  to  see  how  there 
could  be  the  center  of  a  public  road  in  the  bed  of  a  street, 
where  there  was  neither  a  street  nor  a  road.  The  fur- 
ther description  refers  to  the  western  boundary  as  the 
middle  of  Penn  street,  and  the  jury  found  that  by  "Penn 
street"  the  Brush  Mountain  road  was  intended.  It  is 
perhaps  a  slight  circumstance  in  favor  of  plaintiffs  that 
Jones  street  is  expressly  mentioned  as  included  in  the 
land  conveyed,  while  no  mention  is  made  of  the  Brush 
Mountain  road  as  being  also  included,  as  it  would  be 
under  defendant's  contention. 

True,  the  call  is  for  lines  of  equal  length,  to  wit  755 
feet  at  both  ends  of  the  tract,  each  beginning  at  the  said 
Bell  line,  and  that  is  strongly  in  favor  of  defendant,  as  it 
indicates  a  west  line  parallel  with  the  east,  and  also 
brings  such  line  within  the  limits  of  Penn  street  as  it 
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now  is  and  as  the  south  end  then  was.  But  the  rule  that 
courses  and  distances  must  always  give  way  to  monu- 
ments on  the  ground  is  supported  by  an  unbroken  line 
of  decisions  in  this  State  and  cannot  be  shaken.  We 
refer  only  to :  Morse  v.  Rollins,  121  Pa.  537 ;  Miller  v. 
Cramer  &  Cure,  190  Pa.  315;  Higgins  v.  Sharon  Bor- 
ough, 5  Pa.  Superior  Ct.  92 ;  Andrews  v.  Kissinger,  60 
Pa.  Superior  Ct.  599. 

•  And  where  the  boundaries  are,  is  also  a  question  of 
fact  for  the  jury :  Miles  Land  Co.  v.  Hudson  Coal  Co., 
246  Pa.  11,  21 ;  Rook  v.  Greenewald,  22  Pa.  Superior  Ct: 
641. 

Here  clearly  a  public  road  was  intended  as  the  western 
boundary;  which  road  it  was  and  where  located,  were 
questions  of  fact  for  the  jury  under  the  evidence.  When 
an  old  deed  calls  for  a  public  road  as  a  boundary  line,  it 
is  for  the  jury  to  find  where  such  road  was  located  at  the 
time  of  the  conveyance.  And  this  rule  applies  both  to 
the  deed  of  1864  from  Martin  to  McNeal,  and  to  the  deed 
of  1881  from  Gardner  to  Over. 

We  find  no  substantial  defect  in  those  parts  of  the 
charge  to  which  error  is  assigned.  The  excerpt  em- 
braced in  the  second  assignment  of  error  seems  to  be  a 
part  of  what  the  trial  judge  stated  "as  plaintiffs'  conten- 
tion, and  not  his  own  conclusion  on  the  merits  of  the 
case. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Leard,  Appellant,  v.  Pennsylvania  Railroad 
Company. 

Negligence  —  Railroad  comptmiies, —  Passengers  on  platform  — 
Death — Contributory  negligence — Nonsuit, 

A  nonsuit  was  properly  enteored  in  an  action  to  recover  damages 
for  the  death  of  plaintiflTa  buuband,  where  it  appeared  that  dece*' 
Vol.  cclv— 19 
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dent  had  been  dozing  in  a  station,  that  being  apprised  that  the 
train  was  coming,  he  rushed  out  upon  the  platform  and  while 
still  in  a  dazed  condition  was  struck  by  the  pilot  beam  of  the  ap- 
proaching locomotive,  particularly  where  it  appeared  that  the  train 
was  visible  for  siz  hundred  feet,  that  its  headlight  was  burning, 
and  that  there  were  siz  lights  about  the  station. 

Argued  Sept.  25, 1916.  Appeal,  No.  159,  Oct.  T.,  1916, 
by  plaintiff,  from  final  order  of  C.  P.  Armstrong  Co., 
March  "f .,  1915,  No.  43,  refusing  to  take  off  nonsuit,  in 
case  of  Emily  M.'Leard  v.  Pennsylvania  Railroad  Com- 
pany, a  corporation.  Before  Beown,  C.  J.,  Mbstbbzat, 
PoTTBE,  Stewart,  Moschziskbe,  Frazer  and  Walling, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plain- 
tiff's husband.    Before  King,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  trial  judge  entered  a  compulsory  nonsuit  which 
the  court  subsequently  refused  to  take  off.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  refusing  to  take  off  the  nonsuit. 

H.  A.  Heilmany  with  him  (7.  E.  Harrington,  for  ap- 
pellant. 

Orr  Buffington,  with  him  0.  W.  Oilpin,  for  appellee. 

Per  Curiam,  January  8, 1917 : 

The  nonsuit  which  the  court  below  refused  to  take  off, 
was  entered  on  the  ground  of  the  contributory  negligence 
of  the  plaintiff's  deceased  husband.  On  the  evening  of 
October  20,  1914,  he  was  waiting  at  a  station  of  the  de- 
fendant company  for  the  purpose  of  becoming  a  passen- 
ger on  one  of  its  trains.  At  about  8 :  30  he  was  seen 
dozing  in  the  station  room,  and  dozed  on  until  the  train 
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was  heard  coming.  Some  one  called  to  him,  telling  him 
of  its  approach.  He  seized  his  valise,  rushed  out  to  the 
platform  along  the  railway  track,  and  was  struck  by 
the  pilot  beam  of  the  locomotive  of  the  train  he  intended 
to  take.  At  the  point  where  he  was  struck  the  approach- 
ing train  could  have  been  seen  for  six  hundred  feet;  the 
headlight  of  the  locomotive  was  burning,  and  there  were 
six  lightis  about  the  station.  The  case  as  presented  in  the 
court  below  was  one  of  lamentable  disregard  of  care  by 
the  deceased,  obviously  due  to  his  dazed  condition  when 
he  was  aroused  from  his  doze.  His  own  carelessness 
having  clearly  contributed  to  his  death,  his  widow  is 
without  remedy  against  the  appellee :  Penna.  E.  B.  Co. 
V.  Bell,  122  Pa.  58. 
Judgment  affirmed^ 


lilewellyn  v.  Sunnyside  Coal  Company,  Appellant. 

Trespass — Mines — Unlawful  occupation — Depreciation  in  value 
— Recovery, 

1.  Where  in  an  action  of  trespass  to  recover  damages  for  al- 
leged injuries  to  a  coal  mine  and  its  equipment,  belonging  to  plain- 
ti£F,  and  for  the  rental  value  of  certain  land  adjacent  to  the  mine 
owned  by  plaintiflF,  but  unlawfully  occupied  by  defendant  for  a 
number  of  years,  it  appeared  that  plaintiff  had  been  the  legal 
owner  of  the  premises  from  November,  1907,  but  did  not  recover 
possession  until  January,  1914,  it  was  error  to  admit  evidence  as 
to  the  condition  and  value  of  the  mine  in  April  and  May,  1904,  as 
defendant  could  not  be  required  to  pay  plaintiff  for  injuries  done 
to  the  properties  prior  to  the  acquisition  of  title  by  plaintiff. 

2.  In  such  case  it  was  error  for  the  trial  judge  to  allow  the  jury 
to  consider  the  evidence  as  to  the  condition  of  the  mine  in  1904, 
as  contrasted  with  its  condition  in  1914,  and  to  adopt  the  estimate 
of  plaintiff's  expert  witnesses  that  the  depreciation  occurring  be- 
tween the  years  1907  and  1914,  was  sixty  per  cent,  of  the  entire 
depreciation,  as  such  method  of  apportioning  the  depreciation  was 
merely  conjectural. 

Evidence — Real  estate — Expert  testimony — Cross-examination — 
Particular  sales. 
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3.  Li  controversies  respecting  the  value  of  real  estate,  while  a , 
party  cannot  bring  out  on  cross-examination  evidence  of  the  price 
paid  for  other  property,  unless  the  witness  has  already  testified 
that  his  opinion  is  based  on  his  knowledge  of  the  sales  of  such 
property,  yet  if  he  has  so  testified  he  may  be  cross-examined  as  to 
prices  for  the  purpose  of  testing  his  good  faith  and  credibility. 

4.  Where,  in  such  case,  plaintifiF  produced  an  expert  witn^s  as 
to  the  rental  value  of  part  of  the  property,  who  stated  that  he  was 
familiar  with  rental  values  for  commercial  purposes  of  property 
in  the  community  and  based  his  opinon  in  part  upon  them,  it  was 
error  to  refuse  to  permit  such  witness  to  be  cross-examined  as  to 
the  rentals  paid  for  other  properties  in  the  neighborhood,  for  the 
purpoEte  of  testing  his  good  faith  and  credibility. 

Argued  Sept.  26, 1916.  Appeal,  No.  120,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Cambria  Co., 
March  T.,  1912,  No.  148,  on  verdict  for  plaintiff,  in  case 
of  D.  J.  Llewellyn  v.  Sunnyside  Coal  Co.  Before 
Brown,  C.  J.,  Mbstrbzat,  Potter,  Stewart,  Mosoh- 
ziSKBR,  Frazer  and  Walling,  JJ.    Reversed. 

Trespass  to  recover  damages  for  injuries  to  real  estate. 
Before  Stephens,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  verdict  was  as  follows :  "And  noT^,  to  wit :  Sep- 
tember 10,  1915,  we  the  jurors  empanelled  in  the  above 
entitled  case,  find  for  the  plaintiff  as  follows :  Bent  Tri- 
angular Lot  at  12,750.00  per  year  with  interest  annually 
at  6  per  cent.  Bent  Lot  No.  1  at  |16.75  per  month  with 
interest  at  6  per  cent,  annually.  Coal  removed  from 
plaintiff's  land  and*  compensation  on  same  |153.83.  In- 
juries to  mine  equipment,  etc.,  |6,022.65." 

The  court  entered  judgment  on  the  verdict.  Plaintiff 
appealed. 

Errors  assigned  were  answers  to  points  and  rulings  on 
evidence. 

John  E.  Evans,  of  Evans  d  Evans,  with  him  F.  P.  Mar- 
tin, for  appellant. 
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Philip  N.  Shettig,  with  him  Henry  W.  Storey,  Jr.,  and 
M.  D.  Kittell,  for  appellee. 

Opinion  by  Mr.  Justice  Potter,  January  8, 1917  : 
This  was  an  action  of  trespass  brought  by  D.  J.  Llewel- 
lyn against  the  Sunriyside  Coal  Company,  a  corporation, 
to  recover  damages  for  alleged  injuries  to  a  coal  mine 
and  to  its  equipment,  belonging  to  plaintiff,  located  at 
Johnstown,  Pennsylvania,  and  for  the  rental  value  of 
certain  land  adjacent  to  the  mine,  which  he  owned,  but 
which  was  unlawfully  occupied  by  defendant  for  a  num- 
ber of  years. 

This  is  the  last  of  a  series  of  suits  between  plaintiff 
and  defendant  and  its  predecessor  in  title :  Llewellyn 
V.  Cauffiel,  215  Pa.  23 ;  Llewellyn  v.  Sunnyside  Coal  Co., 
224  Pa.  66;  Llewellyn  v.  Sunnyside  Coal  Co.,  242  Pa. 
517,  all  relating  to  the  same  iand  and  mine.  It  appears 
from  the  record  that  in  the  case  last  cited,  the  present 
plaintiff  recovered  a  judgment  in  ejectment  against  the 
present  defendant,  for  the  coal  mine  referred  to  above,  a 
triangular  piece  of  ground  lying  between  the  mine  and 
the  tracks  of  the  Johnstown  and  Stonycreek  Bailroad, 
and  another  small  lot  of  ground  located  near  it.  De- 
fendant was  in  possession  of  these  premises  from  Decem- 
ber, 1905,  to  January,  1914,  and  plaintiff  was  shown  to 
have  been  their  legal  owner  from  November,  1907.  The 
triangular  lot  was  used,  prior  to  its  occupancy  by  defend- 
ant, in  transporting  coal  from  the  mine  to  the  railroad 
for  shipment,  and  a  tram  road  and  tipple  for  that  pur- 
pose had  been  constructed  upon  it.  Plaintiff  alleged 
that,  while  defendant  was  in  possession  of  the  premises 
in  controversy,  the  mine  and  its  equipment  had  been 
neglected  and  allowed  to  deteriorate,  so  that  the  entire 
property  had  greatly  depreciated  in  value.  In  the  pres- 
ent suit  plaintiff  sought  to  recover  the  amount  of  this 
depreciation,  and  also  the  rental  value  of  both  the  tri- 
angular piece  of  ground,  and  the  lot  which  was  known 
as  Lot  No.  1,  for  the  six  years  during  which  he  was  kept 
out  of  possession.    The  suit  resulted  in  a  verdict  in 
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favor  of  plaintiff,  for  f 29,117.84,  and,  from  the  judgment 
entered  thereon,  defendant  has  appealed. 

In  the  fourth  and  fifth  assignments  of  erroii  complaint 
is  made  of  the  admission,  against  objection  of  testimony 
as  to  the  condition  and  value  of  the  mine  in  April  and 
May,  1904.  The  evidence  shows  that  defendant  did  not 
come  into  possession  of  the  mine  until  December,  1905, 
and  the  plaintiff  did  not  acquire  title  until  November  12, 
1907,  therefore,  the  defendant  was  not  responsible  to 
him  for  any  depreciation  occurring  in  the  mine  prior  to 
that  date.  The  objection  made  to  the  proof  offered  as 
to  the  condition  and  value  of  the  mine  in  the  spring  of 
1904,  should,  therefore  have  been  sustained.  It  would 
have  been  proper  to  show  the  condition  of  the  mine 
in  November,  1907,  when  plaintiff  acquired  title,  and 
also  its  value  and  condition  in  January,  1914,  when  he 
obtained  possession.  For  so  much  of  the  depreciation  as 
was  due  to  the  action  or  n^lect  of  defendant,  it  would 
be  liable  in  damages.  It  was  possible  to  have  exam- 
ined the  mine  at  that  time,  for  plaintifTs  son,  Ander- 
son Llewellyn,  was  in  it  in  February,  1908,  and  testified 
as  to  its  then  condition.  Plaintiff's  expert  witness,  S.  E. 
Dickey,  was  in  the  mine  on  December  28, 1907,  and  also 
testified  as  to  its  condition  at  that  date.  The  trial  judge, 
as  appears  from  the  portion  of  his  charge  which  is  the 
subject  of  the  third  assignment  of  error,  allowed  the  jury 
to  consider  the  evidence  as  to  the  condition  of  the  mine 
in  1904,  as  contrasted  with  its  condition  in  1914,  and, 
adopting  the  estimates  of  plaintiffs  expert  witnesses 
that  the  depreciation  occurring  between  the  years  1907 
and  1914  was  sixty  per  cent,  of  the  entire  depreciation, 
permitted  the  jury  to  find  a  verdict  on  that  basis.  No 
authority  is  cited  either  by  the  court  below  or  by  coun- 
sel for  appellee  to  sustain  such  a  method  of  computing 
damages  to  real  estate,  and  none  has  been  found.  Coun- 
sel for  appellant  suggest  in  their  argument  that  the  per- 
centage used  by  the  witnesses,  in  this  calculation,  was 
reached  by  regarding  the  four  years  from  1904  to  1907 
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inclusive  as  being  forty  per  cent,  of  the  ten-year  period 
from  1904  to  1914,  and  inferring  that  forty  per  cent,  of 
the  depreciation  was,  therefore,  to  be  charged  against 
that  period,  leaving  sixty  per  cent  to  be  charged  against 
the  remaining  six  years.  Such  a  method  of  apportion- 
ing the  depreciation  was  merely  conjectural,  and  the 
jury  should  not  have  been  permitted  to  find  a  verdict 
upon  any  such  basis.  The  burden  was  upon  plaintiff  to 
show  by  competent  proof  the  extent  of  depreciation 
which  was  chargeable  to  the  defendant,  while  the  prem- 
ises were  in  its  possession.  To  do  this  it  was  necessary 
to  show  the  condition  and  value  upon  November  12, 
1907,  as  compared  with  the  condition  and  value  in  Janu- 
ary, 1914.  As  this  was  not  done,  the  third,  fourth  and 
fifth  assignments  of  error  are  sustained. 

In  the  seventh  assignment  the  court  below  is  charged 
with  error  in  refusing  to  allow  defendant's  counsel  to 
cross-examine  plaintiff's  expert  witness,  Berkebile,  as  to 
the  basis  of  his  estimate  of  the  rental  value  of  part  of 
the  property.  It  appears  that,  upon  direct  examination, 
the  witness  testified  that  he  was  familiar  with  the  rental 
value  for  commercial  purposes  of  property  in  the  vicinity 
of  the  triangular  shaped  piece  of  ground  owned  by  plain- 
tiff.   He  was  then  asked :  "From  your  familiarity  with 

such  rental  value,  etc., do  you  feel  competent  to 

express  an  opinion  as  to  the  fair  annual  rental  value  of 
said  triangular  shaped  piece  for  commercial  purposes 
from  November  12,  1907,  to  January  21,  1914?''  His 
reply  was  in  the  affirmative.  On  cross-examination  as 
to  his  competency,  witness  was  asked  of  what  other  prop- 
erties having  commercial  values  in  this  vicinity  he  knew 
the  rental  value.  He  replied :  "I  know  of  one  not  very 
far  away  from  there  which  is  now  being  put  in  operation, 
that  is  the  Sheesley  property  that  they  have  rented  from 
the  Lorain  Steel  Company."  He  was  held  to  be  com- 
petent, and  he  testified  that  the  rental  value  of  the  tri- 
angular shaped  lot  was  |4,500  or  $5,000  per  annum,  "con- 
sidering its  location  and  what  it  could  be  used  for."    On 
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the  general  cross-examination^  the  witness  was  asked 
whether  he  knew  the  rental  received  for  the  Sheesley 
property,  and  he  said  that  he  did.  He  was  then  asked 
'^hat  is  the  rental  received  for  that  property?"  The 
question  was  asked  "for  the  purpose  of  attacking  the 
good  faith  and  credibility  of  the  witness."  Counsel  for 
plaintiff  objected  to  the  question,  and  the  objection  was 
sustained.  In  Girard  Trust  Company,  Trustee,  v.  Phila- 
delphia, 248  Pa.  179,  our  Brother  Moschziskbe  said  (p. 
182) :  "On  several  occasions  we  have  held  that,  where 
an  expert  states  he  bases  his  estimate  of  the  value  of  the 
property  affected  upon  prices  obtained  on  sales  of  *simi- 
larly  located  land  in  the  same  neighborhood,'  he  may  be 
cross-examined,  to  test  *his  good  faith and  the  ac- 
curacy and  extent  of  his  knowledge,'  as  to  all  the  condi- 
tions of  these  sales,  including  the  prices  (see  Henkel 
V.  Wabash  Pittsburgh  Terminal  R.  R.  Co.,  213  Pa,  485; 
Brown  v.  Scranton,  231  Pa.  593,  604;  Drexler  v.  Brad- 
dock  Boro.,  238  Pa.  376,  379 ;  and  other  cases  cited  in 
Rea  V.  Pittsburgh  &  Connellsville  R.  R.  Co.,  229  Pa.  106, 
115)."  The  rule  as  established  by  our  cases  is  that, 
while  a  party  cannot  bring  out  on  cross-examination  evi- 
dence of  the  price  paid  for  other  property  unless  the 
witness  has  already  testified  that  his  opinion  is  based 
on  his  knowledge  of  the  sales  of  such  property,  yet,  if  he 
has  so  testified,  he  may  be  cross-examined  as  to  prices, 
for  the  purpose  of  testing  his  good  faith  and  credibility. 
In  the  present  case,  not  only  did  the  witness  testify  that 
he  based  his  opinion  in  part  on  his  knowledge  of  rental 
value  of  the  Sheesley  property,  but  he  admitted  on  cross- 
examination  that  the  situation  of  the  property  was  simi- 
lar to  that  of  plaintiff^s  triangular  lot,  to  the  extent  that 
both  were  located  on  the  line  of  the  railroad  within  2,000 
feet  of  each  other,  and  that  each  could  be  used  for  load- 
ing purposes.  We  think  the  question  was  proper  for 
the  purpose  suggested,  which  was  to  test  the  good  faith 
of  the  witness,  and  the  accuracy  of  his  knowledge.  His 
estimate  was  extremely  high,  as  compared  with  those  of 
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real  estate  dealers  familiar  with  rental  values  in  the 
vicinity.  He  admitted  that  he  ignored  sale  values  in 
the  neighborhood,  and  based  his  estimate  upon  some  par- 
ticular manner  in  which  the  triangular  piece  of  ground 
could,  in  his  judgment,  be  used,  for  which  he  thought  an 
unusual  compensation  could  be  obtained.  What  man- 
ner of  use  this  was,  he  did  not  state  in  his  direct  exami- 
nation. The  situation  was  one  in  which  liberal  cross- 
examination  should  have  been  permitted  in  order  to  ena- 
ble the  jury  to  properly  determine  the  credit  to  be  given 
to  the  estimate  of  the  witness. 
The  judgment  is  reversed  with  a  venire  facias  de  novo. 


Polizzi  V.  Commercial  Fire  Insurance  Company, 

Appellant. 

Insurance — Fire  insurance — Loss — Alleged  ctdjustmenl  of  loss — 
Evidence — Sufficiency — Evidence  of  loss — Incompetent  evidence — 
Inventory — Boohs  of  insured — Estoppel — Waiver, 

1.  In  an  action  on  a  fire  insurance  policy,  insuring  a  stock  of 
merchandise  which  had  been  destroyed  by  fire,  it  appeared  that  an 
insurance  adjuster  representing  plaintiff  met  an  agent  of  defend- 
ant company  and  discussed  the  subject  of  the  loss;  that  there- 
after plaintiff  submitted  a  proof  of  loss  to  which  was  attached  a 
paper  entitled  "Statement  of  Loss,"  under  which  appeared  the 
words,  "as  agreed  in  detail  between  assured  and  adjuster,"  fol- 
lowed by  certain  gross  items.  About  one  month  thereafter,  plain- 
tiff produced  certain  books  ^nd  papers  at  the  office  of  defend- 
ant's attorney,  at  which  time  plaintiff's  adjuster  stated  that  de- 
fendant's agent  "and  I  agreed  upon  the  measure  of  damages  on  the 
19th  of  December,  1913,  at  $3,324.32,  made  up  as  follows,"  men- 
tioning the  several  gross  items  referred  to  in  the  statement  of  loss. 
About  two  months  thereafter  defendant  notified  plaintiff  that  it 
declined  to  pay  his  loss.  There  was  no  evidence  to  show  that  de- 
fendant's agent  had  authority  to  agree  upon  a  figure  that  defend- 
ant would  pay.  Held,  that  the  statement  attached  to  the  proof  of 
loss,  and  the  statement  of  plaintiff's  adjuster  at  the  meeting,  that 
defendant's  agent  "and  I  agreed  upon  the  measure  of  damages," 
were  not  sufficiently  clear,  comprehensive  or  specific  to  put  the 
defendant  on  notice  that  plaintiff  claimed  that  the  amount  of  lots 
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had  been  definitely  adjusted  or  agreed  to  by  defendant's  agents 
purporting  to  act  on  behalf  of  defendant,  so  as  to  estop  the  de- 
fendant from  denying  such  to  be  the  fact  at  the  trial  or  sufficient 
in  themselves  to  justify  a  finding  that  the  so-called  adjustment 
had  taken  place. 

2.  Where,  in  such  case,  plaintiff  could  not  read  or  write  £}ng- 
lish,  and  produced  copies  of  bills  rendered  to  him  by  various  per- 
sons for  goods  purchased  prior  to  the  fire,  but  merely  stated  that 
he  recognized  the  billei  by  their  size  and  color,  it  was  error  to 
permit  him,  after  refreshing  his  recollection  therefrom,  to  state 
the  dates,  amounts  and  values  of  certain  of  his  purchases,  and  to 
admit  such  copies  in  evidence.  If  other  competent  proof  was  not 
available,  plaintiff  should  have  taken  the  testimony  of  those  from 
whom  he  purchased  the  goods,  which  would  have  proved  his  loss 
with  reasonable  precision,  all  that  is  required  in  such  cases. 

8.  Where  plaintiff  submitted  proofs  of  loss  on  the  19th  of  De- 
cember, the  fact  that  he  was  not  notified,  imtil  April  24th  of  the 
following  year,  that  defendant  declined  to  pay  the  claim,  was  not 
a  waiver  of  defense  to  the  action,  in  view  of  fact  that  origin 
of  the  fire  which  occurred  soon  after  the  insurance  was  effected, 
was  unexplained,  and  required  investigation,  and  where  there 
was  nothing  to  show  that  plaintiff  had  been  deceived  or  unduly 
prejudiced  by  the  company's  delay  in  notifying  him  that  it  de- 
clined to  pay  his  claim. 

4.  Where  a  policy  of  fire  insurance  required  that  an  inventory 
should  be  made  within  thirty  days  from  the  taking  out  of  the  in- 
surance, unless  such  inventory  had  been  taken  within  twelve  calen- 
dar months  prior  thereto,  and  that  the  assured  should  keep  a  set 
of  books  which  should  clearly  and  plainly  present  a  complete  record 
of  business  transactions  to  the  date  of  the  inventory,  the  fact  that . 
plaintiff  did  not  make  and  have  such  inventory  and  set  of  books  at 
the  time  of  the  fire  would  not  necessarily  prevent  recovery,  in  view 
of  the  fact  that  the  fire  occurred  within  thirty  days  after  the  in- 
surance was  effected ;  that  there  was  no  requirement  imposed  upon 
the  assured  to  keep  a  set  of  books  imtil  he  had  made  an  inventory, 
and  that  by  the  terms  of  the  contract  he  was  given  thirty  days  in 
which  to  make  one. 

Argued  Sept.  25, 1916.  Appeal,  No.  171,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Armstrong  Co., 
Sept.  T.,  1914,  No.  170,  on  verdict  for  plain tiflf,  in  case  of 
Carmello  Polizzi  v.  Commercial  Fire  Insurance  Com- 
pany, a  corporation  of  the  District  of  Columbia.  Be- 
fore Bbown,  C.  J.,  Mbstbbzat,  Potter,  Stewart,  Mosoh- 
ziSKBR,  Frazer  and  Walling,  J  J.    Reversed. 
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Assumpsit  on  a  fire  insurance  policy.  Before  Kino, 
P.J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |3,260  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  rulings  on  evidence  and  instruc- 
tions to  the  jury. 

8.  S.  Mehard,  of  Mehard,  Scully  d  Mehard,  with  him 
R.  L.  Ralston,  for  appellant. — ^The  proof  of  loss  was  not 
admissible  in  evidence  to  show  the  extent  or  amount  of 
the  loss :  Commonwealth  Insurance  Co.  v.  Bennett,  et  al:, 
41  Pa.  161;  Kittanning  Ins.  Co.  v.  O'Neill,  110  Pa.  548; 
People's  Mut.  Accident  Assn.  of  Pittsburgh  v.  Smith, 
126  Pa.  317;  Cole  Bros.  v.  Manchester  Fire  Assurance 
Co.,  188  Pa.  345;  Sutton  v.  American  Fire  Ins.  Co.,  188 
Pa.  380;  Cummins  v.  German  American  Ins.  Co.,  192 
Pa.  359;  Rosenberg  v.  Fireman  Fund  Ins.  Co.,  209  Pa. 
336. 

There  was  not  sufficient  evidence  to  submit  to  the  jury 
of  an  adjustment  of  the  loss. 

It  was  error  to  permit  the  plaintiff  to  refresh  his 
memory  from  copies  of  bills  for  goods  purchased  by  him 
and  to  admit  such  bills  in  evidence :  Farmers  and  Me- 
chanics Bank  v.  Boraef,  1  Rawle  152;  Meighen  v.  Bank, 
25  Pa.  288;  Selover,  to  use  of  Barrows'  Admr.,  v.  Rex- 
ford's  Exec.,  52  Pa.  308. 

The  plaintiff  having  failed  to  keep  a  set  of  books  in 
which  purchases,  sales  and  shipments  were  recorded  was 
not  entitled  to  recover :  Liverpool  &  London  &  Globe  Ins. 
Co.  V.  Kearney,  180  U.  S.  132 ;  American  Cent.  Ins.  Co.  v. 
Ware,  et  al.,  46  S.  W.  Repr.  129;  Connecticut  Fire  Ins. 
Co.  V.  Clark,  24  Ohio  Cir.  Ct.  R.  33 ;  Phoenix  Ins.  Co.  of 
Hartford  v.  Padgitt,  et  al.,  42  S.  W.  Repr.  800;  Pelican 
Ins.  Co.  V.  Wilkerson,  13  S.  W.  Repr.  1103;  Everett- 
Bidley-Ragan  Co.  v.  Traders'  Ins.  Co.  of  Chicago,  111.,  48 
S.  E.  Repr.  918;  German  Ins.  Co.  v.  John  W.  Bates  & 
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Co.,  67  111.  App.  370 ;  Malin  v.  Mercantile  Town  Mut. 
Ins.  Co.,  105  Mo.  App.  625;  Western  Assurance  Co.  of 
Toronto  v.  McGlathery,  115  Ala.  213 ;  German  Ins.  Co. 
of  Freeport,  111.,  v.  John  W.  Bates  &  Co.,  60  111.  App. 
43 ;  Farmers  Fire  Ins.  Co.  v.  John  W.  Bates  &  Co.,  65 
111.  App.  37;  Niagara  Fire  Ins.  Co.  v.  Forehand,  169  111. 
626 ;  Keet-Rountree  Dry  Gk)ods  Co.  v.  Mercantile  Town 
Mut.  Ins.  Co.,  100  Mo.  App.  504 ;  Forehand  v.  Niagara 
Ins.  Co.,  58  111.  App.  161 ;  Farmers  Fire  Ins.  Co.  v.  John 
W.  Bates  &  Co.,  60  111.  App.  39;  ^tna  Ins.  Co.  v.  John- 
son, 56  S.  E.  Repr.  «43;  Coggins  v.  ^Etna  Ins.  Co.,  56 
S.  E.  Repr.  506;  Gish,  Brook  &  Co.  v.  Ins.  Co.  of  No. 
Amer.,  16  Okla.  59;  Phoenix  Ins.  Co.  v.  Bourgeois,  105 
Miss.  698;  Rives  v.  Philadelphia  Fire  Assn.,  77  S.  W. 
Repr.  424 ;  Langan  v.  Royal  Ins.  Co.  of  Liverpool,  162 
Pa.  357;  Seibel  v.  Lebanon  Mutual  Ins.  Co.,  197  Pa.  106. 

JET.  A.  Heilman,  with  him  H.  C.  Golden  and  C  S.  Huh 
ings^  for  appellee. — The  bills  were  properly  admitted  in 
evidence. 

There  was  ample  evidence  of  an  adjustment  of  the  loss 
made  between  plaintiff  and  defendant's  agent 

The  iron  safe  clause  has  no  application  under  the  facts 
of  this  case :  Bayless  v.  Mercantile  Town  Mut.  Ins.  Co., 
80  S.  W.  Repr.  289;  Continental  Ins.  Co.  of  N.  Y.  v. 
Waugh  &  Son,  «0  Neb.  348;  Bush  v.  Hartford  Fire  Ins. 
Co.,  222  Pa.  419;  Hanick  v.  Leader,  243  Pa.  372;  Bing- 
ell  V.  Royal  Ins.  Co.,  Ltd.,  240  Pa.  412;  Weisberger  v. 
Western  Reserve  Ins.  Co.  of  Ohio,  250  Pa.  155. 

Opinion  by  Mb.  Justice  Moschziskbr,  January  8, 
1917: 

November  13,  1913,  the  plaintilGf,  a  country  store- 
keeper, procured  from  the  defendant  company  a  policy 
of  fire  insurance  on  his  stock  of  merchandise.  On  the 
night  of  December  2,  1913,  the  building  occupied  by  the 
plaintiff,  and  its  contents,  were  destroyed  by  fire;  he 
was  upon  the  premises  at  the  time,  but  professed  entire 
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ignorance  as  to  the  origin  of  the  fire.  On  December  19, 
1913,  a  Mr.  Zi^,  an  insurance  adjuster  employed  by  the 
plaintiff,  met  with  a  Mr.  Hepler,  an  agent  of  the  defend- 
ant company,  and  discussed  the  subject  of  the  loss.  Jan- 
uary 23,  1914,  plaintiff  submitted  his  written  claim  or 
proof  of  loss,  upon  a  form  furnished  by  the  insurance 
company,  to  which  he  attached  another  paper  entitled, 
"Statement  of  Loss,"  containing  certain  gross  items, 
with  accompanying  figures,  showing  a  total  loss  of  $3,- 
324.32 ;  near  the  head  of  this  latter  paper  these  words 
appear:  "As  agreed  in  detail  between  assured  and  ad- 
juster." February  14, 1914,  a  letter  signed,  "A.  L.  Hep- 
ler, Agent,"  was  sent  to  the  plaintiff,  notifying  him  to 
produce  his  books,  etc.,  for  inspection.  In  pursuance  of 
this  notice,  on  February  24, 1914,.  a  meeting  was  held  at 
the  office  of  the  defendant  company's  attorney  in  Pitts- 
burgh, at  which  time  the  plaintiff  produced  certain  books 
and  papers.  During  the  course  of  this  meeting  Mr.  Zieg, 
representing  the  plaintiff,  stated,  "Mr.  Hepler  and  I 
agreed  upon  the  measure  of  damages  on  the  19th  of  De- 
cember, 1913,  at  13,324.32,  made  up  as  follows,"  after 
which,  on  the  stenographer's  notes  of  the  minutes  of  this 
meeting,  appear  several  gross  items,  totaling  the  amount 
already  stated.  April  14,  1914,  the  secretary  of  the  in- 
surance company  sent  a  letter  to  the  plaintiff  notifying 
him  that,  on  investigation,  it  declined  to  pay  his  alleged 
loss,  upon  the  grounds,  inter  alia,  (1)  that  the  cash 
values  of  the  various  items  involved  therein  were  incor- 
rectly stated,  (2)  that  he  had  not  conformed  to  "the  re- 
quirements of  the  policy  as  to  keeping  a  set  of  books 
which  would  clearly  and  plainly  present  a  complete 
record  of  the  business  transacted."  August  18,  1914, 
the  plaintiff  sued  and  recovered  a  verdict  for,  approxi- 
mately, the  full  amount  of  his  claim ;  judgment  was  en- 
tered accordingly,  and  the  defendant  has  appealed. 

The  numerous  assignments  of  error  raise  three  princi- 
pal questions,  which  appellant  correctly  summarizes 
thus :  ( 1 )  *T3id  the  court  err  in  admittance  of  evidence?" 
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(2)  '^as  there  evidence  sufficient  to  submit  to  the  jury, 
either  as  to  an  adjustment  of  loss,  or  as  to  amount  of 
loss?"  (3)  "Was  the  requirement  [of  the  policy]  as  to 
keeping  books  of  purchases  and  sales  a  condition  of  re- 
covery?*' 

The  plainti£f^  who  was  the  only  witness  to  the  value  of 
the  property  destroyed,  produced  what  he  testified  were 
copies  of  bills  which  had  been  rendered  to  him  by  various 
persons  from  whom  he  had  purchased  goods  prior  to  the 
fire,  and  claimed  that  all  the  articles  mentioned  therein 
were  in  his  store  at  the  time  of  its  destruction,  except 
a  comparatively  small  quantity  of  merchandise  previous- 
ly removed  or  sold  by  him.  He  stated  the  original  bills 
had  been  lost,  but  that  Mr.  Zieg,  the  insurance  adjuster, 
had  secured  duplicates  for  him.  While  admitting  he 
could  neither  read  nor  write  English,  the  plaintiff  said 
he  recognized  the  various  bills  by  their  size  and  color ; 
whereupon  he  was  permitted  to  refresh  his  recollection 
therefrom,  as  to  the  dates,  amounts  and  values  of  certain 
of  his  purchases;  moreover,  the  duplicate  bills  them- 
selves were  admitted  in  evidence:  all  this  was  harm- 
ful error.  The  testimony  shows  that,  in  most  part,  the 
plaintiff  was  incapable  of  stating  the  amounts  of  his 
purchases  or  the  values  of  the  goods  in  the  store  on  the 
night  of  the  fire,  without  the  aid  of  this  incompetent 
documentary  evidence.  Under  these  circumstances, 
wherever  he  was  unable  to  enumerate  the  articles  on 
hand,  with  their  respective  values,  if  other  competent 
proof  was  not  available,  he  should  have  taken  the  testi- 
mony of  those  from  whom  he  purchased  the  goods;  in 
this  way  he  could  have  proved  his  loss  with  reasonable 
precision,  which  is  all  that  is  required  in  such  cases. 

As  to  the  alleged  adjustment  by  Mr.  Hepler^  there  is 
nothing  in  the  testimony  to  prove  that  this  man  bad 
authority  to  agree  upon  a  figure  the  defendant  would 
pay ;  nor,  in  fact,  is  there  evidence  sufficient  to  show  that 
he  undertook  so  to  do.  True,  Mr.  Zieg,  although  fre- 
quently warned  that  he  should  not,  insisted  upon  giving 
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his  conclusion  that  Mr.  Hepler  had  acquiesced  in  the 
figures  as  written  down  by  the  former ;  but  nowhere  in 
his  testimony  does  this  witness  relate  any  facts  concern- 
ing the  utterances  of  Mr.  Hepler  which  would  justify,  an 
inference  or  conclusion  that  the  latter  had  contracted  on* 
behalf  of  the  defendant  company  for  an  actual  adjust- 
ment of  the  loss.  Again,  neither  the  statement  of  Mr. 
Zieg  (at  the  conference  in  relation  to  the  loss,  held  Feb- 
ruary 24,  1914),  to  the  effect  that  "Mr.  Hepler  and  I 
agreed  upon  the  measure  of  damages,"  etc.,  nor  the  mem- 
orandum attached  to  the  formal  proofs  of  loss,  in  these 
words,  "as  agreed  in  detail  between  assured  and  ad- 
juster," was  sufficiently  clear,  comprehensive  or  specific 
to  put  the  insurance  company  on  notice  that  the  plaintiff 
claimed,  as  a  matter  of  fact,  that  the  amount  of  loss  had 
been  definitely  adjusted  or  agreed  to  by  Mr.  Hepler,  pur- 
porting to  act  on  its  behalf,  so  as  to  estop  the  defendant 
from  denying  (as  it  did  at  trial)  such  to  be  the  fact; 
nor  are  those  items  of  evidence  sufficient  in  themselves 
to  justify  or  sustain  a  finding  that  the  so-called  adjust- 
ment had  in!  fact  taken  place. 

Firstly,  assuming  that  Mr.  Hepler  did  just  what  Mr. 
Zieg  stated,  i.  e.,  "agreed  upon  the  measure  of  damages," 
since  the  "measure"  is  merely  the  rule  by  which  dam- 
ages are  to  be  estimated,  Mr.  Zieg's  statement  might 
well  be  taken  to  mean  simply  that  Mr.  Hepler  and  he 
had  agreed  between  them  that,  in  estimating  the  plain- 
tiffs damages,  all  the  items  set  forth  in  his  written  claim, 
or  proofs  of  loss,  were  to  be  taken  into  account,  and  that 
they  were  the  only  ones  to  be  considered.  Next,  the 
words  on  the  statement  attached  to  the  proofs  of  loss 
(quoted  in  the  previous  paragraph)  cannot,  with  any  de- 
gree of  certainty,  be  said  to  have  conveyed  any  definite 
information  to  the  defendant  on  the  subject  of  the  al- 
leged adjustment,  for  they  failed  to  state  the  name  of 
the  adjuster  therein  referred  to,  or  that  he  was  acting, 
or  purporting  to  act,  on  behalf  of  the  insurance  com- 
pany.   As  a  matter  of  fa^t,  considering  the  nature  and 
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oflSce  of  proofs  of  loss  ( Sutton  v.  American  Fire  Ins.  Co., 
188  Pa.  380y  383 ;  Rosenberg  v.  Fireman's  Fund  Ins.  Co., 
209  Pa.  336),  and  the  manner  in  which  those  in  the  pres- 
ent case  were  prepared,  one  might  just  as  well  assume 
•that  the  memorandum  in  question  referred  to  an  adjuster 
employed  by  the  plaintiff  himself,  as  to  one  representing 
the  insurance  company. 

It  appears  that  Mr.  Zieg  sought  out  and  arranged  the 
meeting  with  Mr.  Hepler,  because  the  latter  was  the 
agent  of  the  defendant  company  who  "had  been  instru- 
mental in  placing  the  insurance  and  had  countersigned 
the  policy" ;  and  it  is  more  than  likely  that  all  which 
really  occurred  at  their  meeting,  on  December  19,  1913, 
was  that  Mr.  Hepler  assisted  Mr.  Zieg  in  preparing  the 
information  necessary  to  enable  the  plaintiff  to  submit 
his  formal  proofs  of  loss ;  but,^  however  this  may  be,  as 
already  stated,  it  is  clear  the  evidence  was  insufficient  to 
su^itain  a  finding  that  a  binding  adjustment  had  taken 
place,  or  to  estop  the  defendant  company  from  asserting 
the  contrary.  In  this  connection,  the  trial  judge  very 
correctly  charged  that  the  delay  of  the  insurance  com- 
pany in  sending  to  the  plaintiff  its  declination  to  pay 
was  a  waiver  of  any  insufficiency  in  the  proofs  of  loss ; 
but  he  could  not  properly  have  ruled  that  the  amount  of 
loss  claimed  therein  was  conclusive  on  the  defendant, 
and,  as  before  said,  we  see  no  warrant  in  the  evidence 
for  permitting  the  jury  so  to  find. 

Under  the  circumstances  of  this  case,  in  view  of  the  un- 
explained origin  of  the  fire,  which  occurred  soon  after 
the  insurance  was  effected,  and  the  evidence  in  the  hands 
of  the  defendant  indicating  the  removal  of  considerable 
quantities  of  goods  just  prior  to  the  alleged  loss,  it  can 
be  seen  that  the  insurance  company  had  some  apparent 
justification  for  delaying  its  decision,  while  making 
investigations ;  particularly  is  this  so  when  we  look  at 
the  letter  sent,  December  20, 1913,  by  Mr.  Hepler  to  Mr. 
Kramer  (alleged  by  the  defendant  to  be  its  adjuster), 
wherein  he  enclosed  a  copy  of  the  summary  of  the  plain- 
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tifPs  claim^  as  made  up  by  Mr.  Zieg  on  December  19th, 
showing  the  alleged  loss  of  |3,324.32,  and  wherein  he  re- 
fers to  this  summary  as  "an  estimate,"  and  states,  in  ef- 
fect, that  he  believes  the  figures  to  be  exorbitant.  If  this 
statement  of  December  19, 1913,  was  a  final  adjustment 
of  the  loss,  (as  said  by  the  trial  judge  in  his  charge  to 
the  jury)  "Why  the  meeting  in  Pittsburgh  more  than 
a  month  later?"  Of  course,  had  the  plaintiff  presented 
sufficient  evidence  upon  the  subject  in  hand,  all  these 
questions  would  have  been  for  the  jury;  but,  as  We  have 
endeavored  to  show,  he  failed  so  to  do.  Finally,  before 
leaving  this  branch  of  the  case,  it  may  not  be  amiss  to 
state  that  there  was  no  evidence  offered  to  prove  the 
plaintiff  had  been  deceived  or  unduly  prejudiced  by  the 
company^s  delay  in  notifying  him  that  it  declined  to  pay 
his  claim. 

On  the  question  of  the  construction  of  the  policy,  we 
agree  with  the  view  of  the  court  below.  In  reference 
thereto.  President  Judge  King  states :  "The  insurance 
policy,  which  is  the  foundation  of  this  action,  contained 
what  is  known  as  the  *Iron  Safe  Clause,^  which  is  as  fol- 
lows : ^Ist.  The  assured  will  take  a  complete  item- 
ized inventory  of  stock  on  hand  at  least  once  in  each 
calendar  year,  and,  unless  such  inventory  had  been  taken 
within  twelve  calendar  months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within  30  days  of 

issuance  of  this  policy 2d.  The  assured  will  keep 

a  set  of  books,  which  shall  clearly  and  plainly  present  a 

complete  record  of  business  transacted from  the 

date  of  inventory,  as  provided  for  in  first  section  of  this 
clause,  and  during  the  continuance  of  this  policy.    3d. 

The  acsured  will  keep  such  books  and  inventory 

securely  locked  in  a  fire-proof  safe  at  night In  the 

event  of  failure  to  produce  such  set  of  books  and  inven- 
tories for  the  inspection  of  this  company,  this  policy 
shall  become  null  and  void  and  such  failure  shall  consti- 
tute a  perpetual  bar  to  any  recovery  thereon.V  Because 
the  plaintiff  did  not  make  and  have  such  an  inventory 
Vol.  cclv— 20 
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and  set  of  books  at  the  time  of  the  fire,  the  defendant 
insisted  that  there  could  be  no  recovery Un- 
der the  peculiar  facts  of  the  case  we,  in  substance,  in- 
structed the  jury  that  this  clause  and  condition  in  the 
policy  would  not,  in  itself,  prevent  the  plaintifiE  from  re- 
covering a  verdict,  if  the  facts  otherwise  warranted. 

The  fire  occurred  upon  the  twentieth  day  after  the 

policy  became  effective.  No  inventory  had  been  made 
previous  to  the  date  of  the  policy,  and  the  foregoing  first 
paragraph  of  said  clause  in  the  policy  provided  that,  in 
case  no  inventory  had  been  taken  within  twelve  calendar 
months  prior  to  the  date  of  this  policy,  one  shall  be  taken 
in  detail  within  thirty  days  of  its  issuance ;  at  the  time 
of  the  fire  no  such  inventory  had  been  taken,  and,  if  the 
fire  had  not  occurred,  a  compliance  therewith  would  have 
required  the  taking  of  such  inventory  within  the  remain- 
ing ten  days.  The  second  paragraph  of  said  clause  pro- 
vides that  the  assured  will  keep  a  set  of  books,  etc.,  etc., 

from  date  of  inventory  as  provided  in  first  section 

of  this  clause.  When  was  the  assured  to  start  to  keep  a 
set  of  books?  As  we  read  the  language  used,  clearly 
from  the  date  of  the  inventory.  If  we  transpose  the  set- 
ting of  the  language  of  the  paragraph  so  that  it  will  read 
as  follows :  *From  date  of  inventory,  as  provided  in  first 
section  of  this  clause,  assured  will  keep  a  set  of  books, 
etc.,'  the  meaning  seems  certain  and  clear.  We  cannot 
understand  this  paragraph  any  other  way,  and  it  follows 
,that  the  contemplated  duty  of  the  plaintiff  to  make  the 
inventory  and  keep  a  set  of  books,  pursuant  to  said 
clause,  had  not  ripened  into  an  obligation  as  yet  when 
the  fire  occurred.  The  policy  was  only  to  be  null  and 
void  in  the  event  that  no  inventory  was  taken  within 
thirty  days  from  date  of  the  policy,  and,  in  case  an  in- 
ventory was  made  at  any  time  within  the  said  thirty 
days,  there  came  a  further  requirement  that,  from  the 
date  of  said  inventory,  the  assured  should  keep  a  set  of 
books,  etc.  There  was  no  requirement — no  obligation — 
imposed  upon  the  assured  to  keep  a  set  of  books  until  he 
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had  made  an  inventory,  and  by  the  terms  of  the  con- 
tract he  was  given  thirty  days  in  which  to  make  one. 
How  can  it  then  be  held  that  he  failed  in  the  performance 
of  an  obligation  imposed  by  this  clause  that  would  pre- 
clude him  from  recovering  upon  the  policy  for  a  loss 
that  occurred  within  said  thirty-day  period?  If  from 
the  date  of  the  policy  he  had  kept  a  set  of  books  without 
having  taken  an  inventory,  or  had  taken  an  inventory 
and  had  not  kept  books,  and  a  fire  had  occurred,  as  it 
did,  within  the  thirty-day  period,  under  the  strict  letter 
of  the  agreement  he  could  not  have  recovered.  If  he  had 
complied  as  to  both  requirements,  this  condition  in  the 
policy  could  not  have  been  held  to  bar  his  right  of  re- 
covery. .He  was  not  bound,  however,  to  make  an  inven- 
tory before  the  last  of  the  thirty  days  and  from  that  time 
keep  a  set  of  books,  and  the  provisions  aforesaid  cannot 
be  asserted  to  bar  his  right  of  recovery  for  a  loss  by  fire 
which  occurred  at  a  time  when  he  was  under  no  obli- 
gation to  do  so." 

We  have  endeavored  to  state  our  views  on  the  princi- 
ples governing  the  present  case,  but  do  not  deem  it  neces- 
sary specifically  to  pass  upon  each  of  the  twenty-four 
assignments  of  error ;  it  is  sufficient  to  say  that  all  those 
which  show  rulings  in  conflict  with  the  views  here  ex- 
pressed are  suistained. 

The  judgment  is  reversed  with  a  venire  facias  do  novo. 


Stuckemann,  Appellant,  v.  City  of  Pittsburgh. 

Negligence — Municipalities — Change  of  grade — Damages — FaU- 
ure  to  conform  to  grade — Surface  drainage — Resulting  damages — 
Nonsuit 

1.  Where  a  property  owner  has  collected  damages  from  a  mu- 
nicipality to  compensate  him  for  the  cost  of  raising  his  house,  in 
consequence  of  the  change  of  grade  of  a  street,  and  instead  of  rais- 
ing his  house  chooses  to  permit  his  property  to  remain  in  its  de- 
preciated condition,  he  does  this  at  his  own  risk  and  is  not  in  posi- 
tion to  complain  of  harmful  results  therefrom. 
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2.  Wliere  a  property  owner  collected  damages  from  a  city,  to 
compensate  him  for  injury  to  his  property  in  consequence  of  the 
change  of  grade  of  the  street,  and  did  not  raise  l^is  property  to 
conform  to  the  new  grade,  and  in  consequence  thereof  surface 
drainage  leaked  into  his  property  causing  damage,  the  court  prop- 
erly directed  a  verdict  for  the  defendant  in  an  action  against  die 
city  to  recover  damages  ioi  the  injuries  sustained. 

Argued  October  16,  1916.  Appeal,  No.  72,  Oct.  T., 
1916,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
June  T.,  1910,  No.  711,  on  directed  verdict  for  defendant 
in  case  of  Herman  Stuckemann  v.  City  of  Pittsburgh. 
Before  Brown,  C.  J.,  Potter,  Stewart,  Mosghziskbr, 
Frazer  and  Walung,  J  J.    Affirmed. 

Trespass  to  recover  damages  from  a  municipality  for 
injuries  caused  by  the  leakage  of  surface  water  into 
plaintiff's  house  in  consequence  of  the  raising  of  grade 
of  city  street.  Before  Cohen,  J. 
The  opinion  of  the  Supreme  Court  states  the  case. 
On  the  trial  the  court  directed  a  verdict  for  defendant 
upon  which  judgment  was  entered.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  directing  a  ver- 
dict for  defendant. 

Septer  W.  Douglas,  with  him  Henry  A.  Jones,  for  ap- 
pellant. 

Thomas  M.  Benner,  with  him  Charles  A.  O'Brien,  for 
appellee. 

Opinion  by  Mr.  Justice  Mobghziskbr,  January  8, 
1917: 

The  plaintiff  owned  an  improved  property  consisting 
of  several  adjoining  lots  abutting  on  a  public  street  in 
the  City  of  Pittsburgh;    the  municipality  raised  the 
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grade  of  this  thoroughfare  to  such  an  extent  that  the 
surface  of  the  property  in  question  was  several  feet  lower 
than  the  highway.  In  his  printed  history  of  the  case, 
plaintiff  states  that,  at  the  time  of  this  change,  he 
appeared  before  the  board  of  viewers  of  All^heny 
County  and  made  a  claim  for  damages  to  these  lots, 
'^arising  from  the  change  of  grade'';  further,  that  he 
then  ^^testified as  to  the  cost  of  raising  his  prop- 
erty tOxthe  established  grade."  In  those  proceedings  he 
secured  and  collected  an  award  of  damages  from  the 
city,  and  it  is  clear  this  award  was  based  upon  the  theory 
that  there  had  been  a  depreciation  in  the  value  of  plain- 
tifPs  real  estate  due  to  the  fact  that  eventually  the  owner 
thereof  would  be  obliged  to  bear  the  expense  of  raising 
it  to  the  new  grade ;  but,  although  the  plaintiflf  collected 
the  money  awarded  to  him  for  this  reason,  yet,  as  a  mat- 
ter of  fact,  he  never  made  any  change  in  the  grade  of  his 
lots.  As  a  consequence,  some  time  after  the  bed  of  the 
street  was  raised,  because  the  resulting  embankment  was 
not  adequately  supported  on  the  plaintiflTs  side,  surface 
drainage  leaked  into  his  house,  causing  injuries  thereto; 
whereupon  he  brought  this  action  to  recover  damages 
The  court  below  gave  binding  instructions  for  the  defend- 
ant; a  verdict  was  rendered  accordingly,  upon  which 
judgment  was  entered,  and  the  plaintifiE  has  appealed. 

So  far  as  our  investigations  disclose,  the  point  made 
by  counsel  for  the  defendant,  namely,  had  the  plaintiff 
attempted  to  overcome  the  depreciation  in  the  value  of 
his  property  by  raising  it  to  the  new  grade,  the  injurious 
results  now  complained  of  would  not  have  ensued,  and 
he  therefore  cannot  recover  in  his  present  action,  is  a 
proposition  new  to  our  law;  but,  nevertheless,  we  are 
impressed  with  its  basic  soundness.  In  this  connection 
we  observe  that  the  point  not  having  been  suggested  in 
any  of  the  cases  called  to  our  attention,  none  of  them  is 
an  authority  here ;  hence  they  require  no  particular  dis- 
cussion. 

Of  course,  if  the  plaintiff  did  not  see  fit  go  to  do,  he 
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was  not  obliged  to  expend  upon  the  improyement  of  his 
property  the  mcmey  collected  by  him  from  the  city,  even 
though  the  award  was  made  upon  the  theory  that  he 
would  be  put  to  the  cost  of  raising  his  houses  and  lots  to 
the  new  grade ;  but,  on  the  other  hand,  if  he  chose  to  per- 
mit his  property  to  remain  in  its  depreciated  condition, 
instead  of  raising  it  and  thus  supporting  that  side  of  the 
fill,  he  did  this  at  his  own  risk  and  was  not  in  position 
to  complain  of  any  harmful  results  therefrom ;  this  is  so, 
even  though  the  municipality  itself  might  have  pre- 
vented the  ensuing  damage  by  better  supporting  and 
maintaining  the  fill. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Berkebile,  Appellant,  v.  Johnstown  Traction  Com- 
pany, 

Negligence — Street  railway  eompatUes — Passengen — Payment 
of  fare — Injuries — Person  hoarding  moving  car, 

1.  A  passenger  in  the  legal  sense  of  the  term  is  one  who  travels 
in  some  public  conveyance  by  virtue  of  a  contract,  express  or  im- 
plied, with  the  carrier,  as  to  the  payment  of  fare,  or  that  which  is 
accepted  as  the  equivalent  thereof. 

2.  When  an  individual  gets  on  a  trolley  car  he  is  presumed  to 
be  there  lawfully  as  a  passenger,  having  paid  or  being  liable  when 
called  on  to  pay  his  fare.  In  an  action  against  the  carrier  for 
personal  injuries  siistained  by  a  person  in  a  trolly  car,  the  onus 
is  upon  the  carrier  to  prove  affirmatively  that  he  is  a  trespasser. 
The  purchase  of  a  ticket  or  the  payment  of  fare  is  not  essential  to 
the  creation  of  the  relation  of  carrier  and  passenger. 

3.  To  constitute  a  person  boarding  a  street  railway  car  a  pas- 
senger, it  is  not  necessary  that  he  should  be  seen  or  recognized  by 
the  motorman  or  conductor  prior  to  an  accident. 

4.  In  the  absence  of  a  rule  by  a  street  railway  company  pro- 
hibiting intending  passengers  getting  on  its  cars  while  in  motion 
or  declining  to  accept  them  as  such  after  thpy  are  safely  on  the 
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car,  an  individual  who  boards  a  car  in  motion  and  is  not  seen  by 
the  conductor  or  motorman  is  not  without  protection  as  a  pas- 
senger against  the  negligence  of  the  carrier. 

5.  Whether  one  is  a  passenger  on  a  car  and  entitled  to  protec- 
tion as  such  is  usually  a  mixed  question  of  law  and  fact  and  should 
be  submitted  with  proper  instructions  to  the  jury. 

6.  In  an  action  by  an  alleged  passenger  on  a  street  railway  car 
against  the  company,  for  damages  for  personal  injuries,  where  the 
testimony  would  justify  a  jury  in  finding  that  the  plaintiff  at  the 
time  of  the  collision  was  on  the  rear  platform  of  the  car  having 
boarded  the  car  while  in  motion,  had  hold  of  one  of  the  horizontal 
hand  rails  which  extended  from  the  steps  to  the  door  and  was 
proceeding  to  enter  the  car,  the  question  as  to  the  relation  of  the 
plaintiff  to  the  street  railway  company  is  for  the  jury. 

Argued  Sept.  25, 1916.  Appeal,  No.  30,  Oct.  T.,  1916, 
by  plaintiflf,  from  final  order  of  C.  P.  Cambria  Co.,  June 
T.,  1912,  No.  429,  refusing  to  take  off  nonsuit,  in  case  of 
Ambrose  Berkebile  v.  Johnstown  Traction  Company. 
Before  Brown,  C.  J.,  Mbstrbzat,  Pottbe,  Stbwaet, 
MosGHziSKBB,  Frazbb  and  Walling,  J  J.   Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  O'Connor,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  trial  judge  entered  a  compulsory  nonsuit,  which 
the  court  subsequently  refused  to  take  off.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  refusing  to  take  off  the  nonsuit. 

D.  P.  Weimer,  for  appellant — The  plaintiff  was  en- 
titled to  the  rights  of  a  passenger  after  he  had  boarded 
the  car  and  it  was  not  material  that  the  injury  occurred 
before  he  paid  his  fare:  Boulfrois  v.  United  Traction 
Co.,  210  Pa.  263;  Besecker  v.  Del.,  Lack.  &  Western  R. 
R.  Co.,  220  Pa.  507;  Geiger  v.  Pittsburgh  Rys.  Co.,  247 
Pa.  287;  Penna.  R.  R.  Co.  v.  Books,  57  Pa.  339. 
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Percy  Allen  Rose^  of  Forest  d  Percy  Allen  Rose^  for 
appellee. — The  plaintiff  did  not  bring  himself  within  the 
definition  of  a  passenger  and  did  not  show  any  contract 
for  transportation  between  himself  and  defendant;  his 
failure  to  prove  a  contract  for  transportation,  precludes 
him  from  recovery :  Blair  v.  Philadelphia  Rapid  Transit 
Co.,  36  Pa.  Superior  Ct.  319;  Geiger  v.  Pittsburgh  Rys. 
Co.,  247  Pa.  287;  Penna.  R.  R.  Co.  v.  Books,  57  Pa.  339. 

Opinion  by  Mr.  Justice  Mestrbzat,  January  8, 1917 : 
This  is  an  action  to  recover  damages  for  personal  in- 
juries which  the  plaintiff  alleges  he  sustained  while  he 
was  a  passenger  on  one  of  the  defendant  company's  cars 
in  the  City  of  Johnstown.  The  court  granted  a  nonsuit, 
and  the  plaintiff  appealed. 

The  defendant  company  operates  a  trolley  line  on 
Bedford  street,  extending  northwest  and  southeast 
through  the  City  of  Johnstown,  which  is  intersected  by 
Main  street  and  by  the  tracks  of  the  Baltimore  &  Ohio 
Railroad.  It  appears  from  the  testimony  that  on  the 
evening  of  June  5,  1911,  the  plaintiff  got  on  the  rear 
platform  of  defendant's  car  while  it  was  proceeding  from 
Main  street,  the  last  regular  stopping  place  of  the  car, 
towards  the  B.  &  O.  Railroad  tracks,  where  it  collided 
with  a  moving  freight  train,  and  the  plaintiff  was  thrown 
to  the  floor  of  the  platform  and  sustained  severe  injuries. 
Tljie  plaintiff  testified :  "I  boarded  this  street  car,  and  I 
just  had  gotten  up  on  the  rear  end  of  this  Horner  street 
summer  car,  had  hold  of  the  handhold  with  my  right 
hand  and  had  my  umbrella  in  my  left  hand.  I  heard 
some  one  holler.  I  immediately  glanced  out  to  the  side 
and  I  saw  this  other  car  (railroad)  coming  back.  It  hit 
the  street  car  and  I  was  thrown  forward."  At  the  time 
the  plaintiff  boarded  the  car  the  conductor  was  standing 
on  the  front  end  of  the  running  board.  At  the  conclu- 
sion of  the  plaintiff's  evidence,  the  trial  judge  granted  a 
nonsuit  on  the  ground  that  the  plaintiff  was  not  a  pas^ 
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senger  upon  the  car  at  the  time  of  the  alleged  injuries, 
which  nonsuit  he  subsequently  refused  to  take  oflf. 

We  do  not  agree  with  the  learned  judge  that,  under 
the  evidence  in  the  case,  he  could  declare,  as  a  matter  of 
law,  that  the  plaintiff  was  not  a  passenger  on  the  defend- 
ant's car  at  the  time  he  was  injured  and  the  defendant 
owed  him  no  duty  as  such.  In  determining  the  defend- 
ant's right  to  the  nonsuit,  the  plaintiff,  on  this  appeal, 
is  entitled  to  the  benefit  of  every  presumption  and  in- 
ference which  can  arise  in  his  favor  under  the  evidence. 
The  testimony  would  justify  a  jury  in  finding  that  the 
plaintiff,  at  the  time  of  the  collision,  was  on  the  rear 
platform  of  the  car,  had  hold  of  one  of  the  horizontal 
hand  rails  which  extend  from  the  steps  to  the  door,  and 
was  proceeding  to  enter  the  car.  It  is,  therefore, 
claimed  by  the  plaintiff  that  the  case  is  not  within  the 
class  of  cases  where  the  plaintiff  is  injured  while  at- 
tempting to  get  on  a  moving  car.  Plaintiff's  counsel  con- 
cedes that  his  client  was  negligent  in  boarding  the  car 
while  it  was  in  motion.  He  contends,  however,  that  at 
the  time  of  the  collision  the  plaintiff  was  safely  on  the 
car,  and  that  his  negligence  in  boarding  the  moving  car 
was  not  the  cause  of  his  injuries.  Plaintiff,  therefore, 
claims  that  %t  the  time  of  the  accident  be  was  a  passen- 
ger on  the  defendant's  car  and  entitled  to  be  protected  as 
such.  The  defendant  contends  that  a  passenger's  right 
to  recover  for  injuries  sustained  by  the  carrier's  negli- 
gence is  based  upon  the  contractual  relationship  of  car- 
rier and  passenger,  that  under  the  facts  in  this  case  the 
plaintiff  was  not  a  passenger  when  the  collision  occurred 
and  def^idant  had  not  assumed  any  obligation  to  carry 
him  as  a  passenger. 

We  have  held  in  many  cases  that  a  passenger,  in  the 
legal  sense  of  the  term,  is  one  who  travels  in  some  public 
conveyance  by  virtue  of  a  contract,  express  or  implied, 
with  the  carrier,  as  to  the  payment  of  fare,  or  that  which 
is  accepted  as  an  equivalent  thereof.  Owing  to  the  na- 
ture of  the  business,  the  contractual  relation  of  a  carrier 
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and  passenger  on  a  street  car  is  seldom  created  by  ex- 
press contract,  but  is  usually  implied  from  the  attend- 
ing circumstances  and  the  acts  of  the  parties.  A  passen- 
ger street  railway  company  is  Incorporated  for  the  pur- 
pose of  carrying  all  proper  persons  who  may  apply  for 
transportation,  and,  therefore,  there  is  an  implied  invi- 
tation to  such  persons  to  enter  its  cars  for  that  puri>06e. 
When  the  individual  gets  on  the  car  he  is  presumed  to 
be  there  lawfully  as  a  passenger,  having  paid  or  being 
liable  when  called  on  to  pay  his  fare;  and  the  onus  is 
upon  the  carrier  to  prove  affirmatively  that  he  was  a 
trespasser:  Penna.  R.  R.  Co.  v.  Books,  57  Pa.  339; 
Creed  v.  Penna.  R.  R.  Co.,  86  Pa.  139;  Reynolds  v.  St. 
Louis  Transit  Co.,  189  Mo.  408.  The  company  can  only 
eject  him  for  sufficient  cause,  and,  until  he  is  advised  that 
the  company  refuses  to  accept  and  carry  him  as  a  pas- 
senger, the  relation  of  carrier  and  passenger  is  presumed 
to  exist.  The  purchase  of  a  ticket  or  the  payment  of 
fare  is  not  essential  to  the  creation  of  such  relation: 
McGill  V.  Rowland,  3  Pa.  451 ;  Duff  v.  Allegheny  Valley 
R.  R.  Co.,  91  Pa.  458;  Indianapolis  Traction  &  Terminal 
Co.  V.  Klentschy,  167  Ind.  598,  10  Ann.  Cas.  869;  Mem- 
phis St.  Ry.  Co.  V.  Caviness,  127  Tenn.  571,  46  L.  R.  A, 
(N.  S.)  142;  1  Nellis  on  Street  Railways;  Sec.  253. 

We  are  not  favorably  impressed  with  the  contention 
of  the  defendant  company  that  under  the  circumstances 
disclosed  by  the  evidence  the  plaintiff  was  not  a  passen- 
ger because  he  was  not  seen  or  recognized  by  the  motor- 
man  or  conductor  prior  to  the  accident.  If  this  be  a  con- 
trolling test  as  to  whether  or  not  the  relation  of  carrier 
and  passenger  exists,  a  large  part  of  the  patrons  of 
the  street  car  service  in  the  congested  portions  of  the 
cities  will  be  deprived  of  a  remedy  for  injuries  resulting 
from  the  negligent  acts  of  the  servants  of  trolley  com- 
panies. It  is  common  knowledge  that  passengers,  espe- 
cially in  the  earlier  style  of  street  cars,  frequently  enter 
the  cars  without  their  presence  being  known  to  the  con- 
ductor until  after  the  car  is  in  motion  and  he  collects 
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fares.  If  the  car  is  crowded  and  the  conductor  is  at  one 
end  collecting  fares,  he  cannot  see  the  intending  passen- 
gers who  enter  the  .opposite  end  of  the  car.  It  is  also 
common  experience  that  individuals  board  street  cars 
while  in  motion  and  the  conductors  accept  their  fares. 
No  case  has  been  cited  to  us,  nor  has  the  writer  heard 
of  any  instance,  where  the  negligent  act  of  a  passenger 
by  boarding  a  moving  car  has  caused  his  expulsion  from 
the  car,  or  where  after  he  has  safely  boarded  the  car  it 
has  been  held  a  defense  to  an  action  to  recover  damages 
for  injuries  to  the  passenger  caused  by  the  negligencO'Of 
the  carrier.  It  does  not  appear  in  the  present  case  that 
the  defendant  company  had  a  rule  prohibiting  intending 
passengers  getting  on  its  cars  while  in  motion,  or  declin- 
ing to  accept  them  as  such  after  they  are  safely  on  the 
car.  In  the  absence  of  such  a  rule,  and  in  view  of  the 
well-known  custom  that  passengers  frequently  board 
moving  cars,  we  are  not  prepared  to  hold  that,  as  a  mat- 
ter of  law,  an  individual  who  boards  a  car  in  motion  and 
is  not  seen  by  the  conductor  or  motorman  is  without 
protection  as  a  passenger  against  the  negligence  of  the 
carrier.  In  North  Chicago  R.  B.  Co.  v.  Williams,  140 
111.  275,  it  is  held  that  if  the  entry  on  a  moving  car  is 
effected  in  safety,  the  person  entering  thereupon  becomes 
a  passenger  entitled  to  the  same  degree  of  care  for  his 
safety  as  if  his  entry  had  been  made  while  the  car  was 
standing  still.  It  is  held  in  Alabama,  Birmingham^ By. 
Light  &  Power  v.  Bynum,  139  Ala.  389,  that  one  who 
enters  a  car  which  has  stopped  to  receive  him,  with  the 
intention  of  taking  passage  thereon,  is  a  passenger, 
though  he  has  not  been  seen  by  the  conductor  and  has 
paid  no  fare.  The  same  doctrine  is  announced  in  Dewire 
V.  Boston  &  Maine  B.  B.  Co.,  148  Mass.  343,  2  L.  B.  A, 
166;  Hannibal  &  St.  Joseph  B.  B.  Co.  v,  Martin,  111  111. 
219;  Wilmont  v.  Corrigan  Consolidated  St.  By.  Co.,  106 
Mo.  535.  It  is  true  that  in  these  cases  the  passenger 
boarded  the  car  while  it  was  at  rest,  but  we  think  the 
same  rule  must  apply  where  he  has  safely  boarded  a 
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moving  car.  In  1  Kellis  on  Street  Railways,  Sec^  253,  it 
is  said :  "One  who  has  boarded  a  street  car  or  entered 
a  train  with  the  intention  of  becoming  a  passenger,  even 
though  no  fare  has  been  collected  of  him  before  he  sus- 
tains an  injury,  is  a  passenger  and  is  not  a  trespasser 
simply  because  he  entered  in  an  irregular  manner  and 
violated  a  rule  of  the  company  as  to  the  mode  of  getting 
on/^ 

Whether  one  is  a  passenger  on  a  carrier  and  entitled 
to  protection  as  such  is  usually  a  mixed  question  of  law 
and  fact  and  should  be  submitted  with  proper  instruc- 
tions to  the  jury.  In  2  Hutchinson  on  Carriers,  Sec. 
997,  the  learned  author  says :  "Whether  either  or  both 
of  the  elements  (in  the  legal  definition  of  a  passenger) 
exist  is  ordinarily  a  question  for  the  jury.  The  accept- 
ance of  the  carrier  need  not  be  direct  or  express,  but  may 
be  and  usually  is  implied  from  the  surrounding  circum- 
stances.'' 

It  was  error,  we  think,  to  withdraw  the  present  case 
from  the  jury,  and  to  rule  it  as  a  matter  of  law.  The 
recent  case  of  Geiger  v.  Pittsburgh  Railways  Co.,  247 
Pa.  287,  was  a  much  stronger  case  for  the  defendant,  and 
we  sustained  the  trial  court  in  submitting  it  to  the  jury. 

Judgm^it  reversed  with  a  procedendo. 


Swank,  Appellant,  v.  Kaufman,  et  aL 

Negotiable  instruments — Notes -^  Attestation  —  Material  aUera- 
tions — Witness  signing  after  execution. 

1.  The  addition  of  a  name  a^  a  witness  to  the  signatures  of  par- 
ties te  a  written  instnunent,  after  its  execution  by  them  and  in 
their  absence  without  their  knowledge  or  consent,  is  a  material 
alteration  of  the  writing  rendering  it  inadmissible  in  evidence;  the 
rule  is  grounded  in  public  policy,  to  insure  the  protection  of  writ- 
ten instruments  from  fraud  and  substitution,  and  it  is  not  material 
that  the  instrument  would  have  been  valid  if  not  attested  by  sub- 
scribing witnesses. 

2.  Where,  in  an  action  on  a  judgment  note  signed  by  a  principal 
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and  two  sureties  and  attested  by  subscribing  witnesses,  the  sureties 
denied  that  they  executed  the  note,  and  it  appeared  that  at  the 
request  of  the  principal  obligor,  one  of  the  witnesses  had  signed 
the  note  in  the  absence  of  the  alleged  sureties  and  without  their 
knowledge  and  consent,  the  court,  the  jury  having  disagreed,  prop- 
erly entered  judgment  for  defendant  sureties  n.  o.  v. 

Argued  Sept.  26,  1916.'  Appeal,  No.  67,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Somerset  Co.,  Feb. 
T,,  1912,  No.  206,  for  defendant  n.  o.  v.,  in  case  of  Josiah 
Swank,  Cashier  of  the  Farmers'  National  Bank  of  Somer- 
set, Pa.,  V.  John  N.  Kaufman,  Stephen  Gindlesperger 
and  John  M.  Sala.  Before  Brown,  C.  J.,  Mestbbzat, 
Potter,  Stewart,  Moschziskbr,  Frazer  and  Walung, 
JJ.    Affirmed. 

As8umi>sit  on  a  promissory  note  signed  by  John  N. 
Kaufman  and  defendants  as  suretiiBs.  Before  Ruppbl, 
P.J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  jury  disagreed  and  the  court  entered  judgment  for 
defendants  n.  o.  v.  under  the  Act  of  April  20, 1911,  P.  L. 
70.    Plaintiff  appealed. 

Error  assigned  was  the  judgment  of  the  court 

J.  A.  Berkey,  with  him  0.  L.  Shaver,  for  appellant. — 
The  act  of  James  Berkebile  in  attesting  the  signatures 
added  nothing  to  and  took  nothing  away  from  the  con- 
tract between  the  plaintiff  and  the  maker  of  the  note, 
and,  therefore,  the  validity  of  the  note  was  in  no  wise 
destroyed  by  his  act:  Worrall  v.  Gheen,  39  Pa.  388; 
Fisher  v.  King,  158  Pa.  3;  Fritz  v.  Commissioners  of 
Montgomery  County,  17  Pa.  130 ;  Henning  v.  Berkheiser, 
8  Pa.  518;  Foust  v.  Renno,  8  Pa.  378;  Hall,  et  al.,  v. 
Weaver,  34  Fed.  Repr.  104 ;  Xander  v.  Commonwealth, 
102  Pa.  434;  Shepard  v.  Whetstone,  33  Am.  Rep.  143 
(51  Iowa  457) ;  Eddy  v.  Bond,  et  al.,  19  Me.  461;  Ogle 
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V.  Graham,  2  P.  &  W,  132;  Church  v.  Fowle,  142  Maas. 
12. 

Norman  T.  Booae,  with  him  D.  P.  Weimer,  for  appel- 
lees.— The  addition  of  the  name  of  a  witness  to  the  signa- 
ture of  a  paper  after  it  is  executed  without  the  knowl- 
edge or  consent  of  the  obligors  is  a  material  alteration, 
which  renders  the  paper  inadmissible  in  evidence:  Mar- 
shall, et  al.,  V.  Gougler,  10  S.  &  B.  164;  Foust  v.  Benno, 
8  Pa.  378;  Henning  v.  Werkheiser,  8  Pa.  518;  Craig- 
head V.  McLoney,  99  Pa.  211 ;  Laubach  v.  Meyers,  147 
Pa.  447;  Fisher  v.  King,  153  Pa.  3;  Shiflfer  v.  Mosier, 
225  Pa.  552;  Everhart  v.  Fulmer.  58  Pa.  Superior  Ct. 
454;  Neflf  V.  Homer,  63  Pa.  327. 

Opinion  by  Mb.  Chibp  Justice  Bbown,  January  8, 
1917: 

John  N.  Kaufman  applied  to  the  Farmers'  National 
Bank  of  Somerset,  Pa.,  for  a  loan  of  |4,000.  He  was 
told  by  the  cashier  that  it  would  be  made  if  the  applica- 
tion for  it  would  be  approved  by  the  bank's  financial 
conunittee.  The  application  was  approved,  and  a  day 
or  two  later  the  cashier  maUed  to  Kaufman,  at  Davids- 
ville — some  twenty  miles  from  Somerset — a  judgment 
note  for  |4,000,  payable  one  year  after  date,  and  on  it 
were  two  printed  seals  and  one  written  by  the  cashier, 
the  understanding  between  him  and  Kaufman  being  that 
there  were  to  be  two  sureties  on  the  obligation.  Its 
blank  spaces  were  filled  in  by  the  cashier.  On  the  lower 
lefthand  comer  he  wrote  the  word  ''witnesises,''  and,  by 
a  bracket  and  two  crosses  in  his  handwriting,  indicated 
where  the  attesting  witnesses  were  to  sign.  Kaufman 
returned  the  note  by  mail  to  the  bank,  bearing  his  signa- 
ture and  what  purported  to  be  those  of  Stephen  Gindle- 
sperger  and  John  M.  Sala,  the  appellees,  attested  by  twjo 
witnesses.  The  bank  entered  judgment  on  the  note,  and, 
upon  the  petition  of  Gindlesperger  and  Sala,  alleging 
that  they  had  not  signed  it,  the  judgment  was  opened. 
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On  th^  trial  of  the  issue  to  determine  whether  their  sig- 
natures were  genuine,  the  jury  disagreed.  Immediately 
thereafter  the  defendants  moved  for  judgment  n.  o.  v., 
under  the  Act  of  April  20,  1911,  P.  L.  70.  This  motion 
was  allowed,  for  the  reason  that  James  Berkebile  had 
signed  the  note  as  one  of  the  attesting  witnesses  after  the 
alleged  signatures  of  the  appellees  had  been  procured, 
and  in  their  absence  and  without  their  knowledge  or  con- 
sent. After  the  plaintiff  had  submitted  evidence  to  show 
that  the  note  had  been  executed  by  the  appellees,  it  was 
admitted  in  evidence,  under  their  objection,  the  court  re- 
serving for  future  consideration  the  question  of  its  ad- 
missibility, in  view  of  the  conceded  fact  that  Berkebile 
had  signed  as  a  witness,  as  just  stated. 

Kaufman,  the  principal  on  the  note,  was  the  main  wit- 
ness for  the  plaintiff  and  testified  that,  after  he  had  re- 
ceived it,  he  called  Gindlesperger  into  his  home,  where 
they  both  signed  it;  that  when  Gindlesperger  had  signed 
his  name  to  it,  Annie  Kaufman  came  into  the  room,  and, 
at  the  request  of  her  husband,  the  principal  obligor, 
signed  it  as  an  attesting  witness ;  that  he  then  went  to 
the  residence  of  David  Thomas — some  two  aud  one-half 
miles  distant  from  Darvidsville — where  he  found  John  M. 
Sala^  and  obtained  his  signature  to  the  note;  that,  al- 
though there  were  two  or  three  men  working  there  at  the 
time  with  Sala,  he  did  not  ask  either  of  them  to  witness 
the  signature,  but  went  back  to  Davidsville  and  called 
at  the  blacksmith  shop  of  James  Berkebile,  who  was 
familiar  with  the  handwriting  of  Gindlesperger  and 
Sala,  and,  at  his  request,  signed  the  note  as  an  attesting 
witness. 

That  the  addition  of  a  name  as  a  witness  to  the  signa- 
tures of  parties  to  a  written  instrument,  after  its  execu- 
tion by  them  and  in  their  absence  and  without  their 
knowledge  or  consent,  is  a  material  alteration  of  the 
writing,  rendering  it  inadmissible  in  evidence,  has  long 
been  well  settled:  Marshall  v.  Gougler,  10. S.  &  R.  164; 
Poust  V.  Benno,  8  Pa.  378;  Henning  v.  Werkheiser,  Id., 
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518;  Fisher  v.  King,  153  Pa.  3;  ShifPer  v.  Mosier,  225 
Pa.  552.  The  rule  is  grounded  in  public  policy,  to  insure 
the  protection  of  written  instruments  from  fraud  and 
substitution:  Neflf  v.  Horner,  63  Pa.  327;  Fisher  v. 
King,  supra.  '  The  reason  and  the  wisdom  of  it  are  thus 
set  forth  in  Marshall  v.  Gougler,  supra :  "The  rigor  with 
which  alterations,  whether  by  design  or  accident,  made 
in  writings,  were  considered  as  avoiding  the  instrument, 
has  been  much  abated.  But  certainly,  whatever  may  be 
the  course  of  modern  decisions  as  to  the  immaterial  al- 
terations made  by  a  stranger,  the  addition  of  subscribing 
witnesses  to  a  deed,  good  without  them,  is  a  most  ma- 
terial and  important  one,  deeply  affecting  the  interest 
of  the  party,  as  it  furnishes,  of  itself,  a  different  and  dis- 
tinct medium  of  proof.  This  addition  is  not  inopera- 
tive, but  materially  aflfects  the  situation  of  the  parties. 
Why  is  it  that  subscribing  witnesses  are  necessarily 
called  to  prove  the  subscription,  and  that  acknowledg- 
ments by  the  obligor  will  not  suffice?  Because  the  sub- 
scription is  quasi  a  part  of  the  deed,  and  anciently,  the 
subscribing  witnesses  formed  a  part  of  the  jury.  If 
adding  a  seal  to  an  instrument,  valid  without  it,  would 
avoid  it,  a  fortiori,  adding  the  subscription  of  witnesses, 
would ;  it  is  a  falsification  of  a  fact  material  to  Jhe  par- 
ties. If  the  witnesses  die,  or  remove  out  of  the  state, 
proof  of  their  handwriting  will  establish  the  deed.  It 
may  respect  lands,  and  the  grantee  lie  by  until  they  are 
dead,  and  then  come  out  with  his  conveyance  and  proof 
of  their  handwriting,  and  proof  of  the  handwriting  is 
proof  of  the  delivery.  It  is  a  most  dangerous  tampering 
with  written  instruments,  and  this  court  expressed  a 
strong  opinion  of  the  effect  of  such  alterations,  where  the 
alteration  was  quite  innocent,  and  stood  unaffected  by 
the  slightest  imputation  of  fraud:  Moore  v.  Lessee  of 
Bickham  and  West,  4  Binn.  1.^'  An  illustration  of  the 
force  of  the  foregoing  is  to  be  found  in  the  case  before 
us.  If  Berkebile  had  been  dead  at  the  time  of  the  trial, 
proof  that  his  signature  as  an  attesting  witness  to  the 
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execution  of  the  note  was  genuine,  would  have  been  proof 
tending  to  establish  the  execution  of  it  by  the  appellees. 
His  signature  would  have  been  accepted  as  proof  of  a 
fact  to  which  he  could  not  have  testified  if  living,  for  he 
was  in  no  respect  a  witness  to  the  transaction  so  far  as 
the  appellees  were  concerned :  Homer  v.  Wallis,  11  Mass. 
309. 

If  Berkebile's  signature  had  been  procured  by  the  bank 
after  the  note  had  come  into  its  possession,  it  concededly 
could  not  have  enforced  it  against  the  sureties :  Shifter 
V.  Mosier,  supra,  and  why  should  not  the  act  of  Kauf- 
man, under  the  circumstances,  be  regarded  as  the  act  of 
the  bank  in  procuring  the  signature?  Its  cashier,  with 
whom  he  negotiated  the  loan,  prepared  and  sent  to  him 
the  note  for  execution  by  him  and  two  sureties.  The 
bank's  officer,  in  his  own  hands,  wrote  the  word  "wit- 
nesses'' and  indicated  where  they  were  to  sign.  In 
short,  the  bank  dealt  entirely  with  Kaufman,  and  sent 
him  the  note  for  the  purpose  of  having  him  and  the  sure- 
ties sign  it  in  the  presence  of  witnesses,  and  the  correct 
conclusion  of  the  learned  court  below  was  that,  if  he 
materially  altered  the  obligation  after  the  sureties  had 
signed  it,  the  bank,  which  had  trusted  him  to  see  that  it 
was  properly  executed,  and  not  the  sureties  upon  it,  is 
bound  by  what  he  did.  In  this  respect  the  case  is  dis- 
tinguishable from  Fritz  v.  Commissioners,  17  Pa.  130, 
upon  which  the  learned  counsel  for  appellant  rely;  but 
it  may  be  further  noted  that  the  reason  given  for  hold- 
ing that  the  bond  in  that  case  had  not  been  improperly 
admitted  in  evidence  was  that  it  had  affirmatively  ap- 
peared that  the  witness  attested  the  execution  of  the 
bond  at  the  request  of  at  least  one  of  the  obligors,  in  the 
absence  of  the  obligee,  and  whether  in  the  presence  or 
absence  of  the  party  who  objected  to  the  admission  of 
the  obligation  in  evidence  did  not  distinctly  appear, 
owing  to  a  failure  of  recollection  on  the  part  of  the  at- 
testing witness.  It  was  therefore  said :  "In  these  ma- 
terial circumstances  the  case  is  widely  different  from 
Vol.  cclv — ^21 
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Marshall  v.  Gougler,  10  Ser.  &  R.  169;  Foust  v.  Benno, 
8  Barr  378,  and  Henning  v.  Werkhetoer,  8  Barr  518,  on 
which  the  plaintiff  in  error  relies.  Under  the  clrcnm- 
stances  of  the  case  before  us  it  would  have  been  error  in 
the  court  below  to  have  decided  as  matter  of  law  that  the 
bond  was  yoid.'^ 
Judgment  affirmed. 


Pennsylyania  Company  for  Insurances  on  Lives 

and  Granting  Annuities,  v.  Central  Trust 

and  Savings  Company,  Appellant 

Contracts — Insurance — Title  insurance  —  Building  operation  — 
Ouarantee  of  completion — Construction — Mortgages — Release  — 
Subrogation, 

1.  Olausee  in  a  policy  of  title  insurance  must  be  constilied  in 
view  of  the  subject-matter  insured  and  if  its  general  language  does 
not  apply  or  becomes  meaningless  or  inoperative  it  will  be  ignored 
in  determining  the  liability  of  the  parties. 

2.  A  policy  issued  by  a  title  company  in  favor  of  the  mortgagee 
of  real  estate  upon  which  buildings  were  to  be  erected,  insured  the 
mortgagee  against  ''actual  loss  or  damage which  the  said  in- 
sured shall  sustain  by  reason  of  the  noncompletion  of  the  premises" 
and  provided  that  'Whenever  the  company  shall  have  settled  a  claim 
under  this  policy,  it  shall  be  entitled  to  all  the  rights  and  remedies 
which  the  insured  would  have  had  against  any  other  person  or 

property If  the  payment  made  by  the  company  does  not 

cover  the  loss  of  the  insured,  it  shall  be  interested  in  such  rights 
with  the  insured,  in  the  proportion  of  the  amount  paid  to  the 
amoimt  of  the  loss  not  hereby  covered.  And  the  insured  warrants 
that  such'  right  of  subrogation  shall  vest  in  the  company,  unaf- 
fected by  any  act  of  the  insured" ''AH  interest  in  this  policy 

(saving  for  damages  accrued)  shall  cease  upon  the  transfer  of  the 
title  insured,  except  where  this  policy  is  transferred  with  the  ap- 
proval of  the  company.  Partial  transfers  of  titles  shall  reduce  the 
liability  of  the  company  upon  this  insurance  in  the  proportion  of 
the  value  of  the  estate  transferred  to  that  retained."  The  mort- 
gagor defaulted,  and  after  default  two  of  the  properties  were  re- 
leased from  the  lien  of  the  mortgage  without  the  consent  of  the 
title  company.    The  remaining  properties  were  conveyed  to  a 
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nominee  of  the  mortgagee.  Thereafter  it  appeared  that  the  build- 
ings had  not  been  fujly  completed.  The  mortgagee  had  no  right 
to  complete  the  buildings.  Upon  the  title  company's  failure, 
after  notice,  to  complete  the  buildings,  the  mortgagee  com- 
pleted them  and  sued  the  title  company  for  the  loss.  Defendant 
contended  that  by  the  release  of  two  properties  from  the  mortgage 
lien  it  had  lost  its  rights  against  such  properties,  and  that  the 
policy  was  avoided  thereby.  There  was  evidence  that  the  mortgage 
had  depreciated  in  value  because  of  the  noncompletion  of  the 
buildings.  Held,  (1)  that  there  was  no  privity  of  contract  between 
the  mortgagee  and  the  contractor  and  the  mortgagee  had  no  rights 
to  which  defendant  could  be  subrogated;  (2)  that  as  between  the 
mortgagee  and  the  defendant  the  contract  was  not  one  guaranteeing 
completion  of  the  houses  but  a  contract  of  indenmity  against  loss 
on  the  mortgage  by  noncompletion ;  (3)  that  the  release  of  the  two 
properties  from  the  lien  of  the  mortgage  did  not  render  the  policy 
void  but  would  reduce  defendant's  liability,  if  they  had  any  value 
over  and  above  the  mortgage;  (4)  that  a  verdict  for  plaintiff  for 
the  amoimt  of  the  loss  should  be  affirmed. 

Argued  May  1,  1916.  Appeal,  No.  122,  Jan.  T.,  1916, 
by  defendant,  from  judgment  of  Superior  Court,  affirm- 
ing judgment  of  C.  P.  No.  5,  Philadelphia  Co.,  June 
T.,  1914,  No.  634,  for  plaintiff,  in  case  of  Pennsylvania 
Company  for  Insurances  on  Lives  and  Granting  Annui- 
ties, William  H.  Henderson  and  Gteorge  Henderson, 
Executors  and  Trustees  under  the  Will  of  Adelaide  C. 
Henderson,  Deceased,  and  George  Henderson,  Individu- 
ally, V.  Central  Trust  and  Savings  Company.  Before 
Mestrbzat,  Potter,  Moschziskbb,  Fbazeb  and  Wal^ 
UNO,  JJ.     Affirmed. 

Appeal  from  the  Superior  Court. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court. 
See  Pennsylvania  Co.  for  Ins.  on  Lives  &  Granting  An- 
nuities V.  Central  Trust  &  Savings  Co.,  62  Pa.  Superior 
Ct.  433. 

The  jury  found  a  verdict  for  plaintiff  for  f  1,000,  upon 
which  judgment  was  entered.  The  Superior  Court  af- 
firmed the  judgment  of  the  Common  Pleas  Court.  De- 
fendant appealed. 
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Edward  Hopkinson,  Jr.,  with  him  Abraham  M.  Beit- 
ler,  for  appellant. — The  case  of  Seymour  v.  Tradesmen's 
Trust  &  Saving  Fund  Co.,  203  Pa.  151,  rules  this  case 
and  requires  a  reversal  of  this  judgment. 

8.  G.  Birnie,  for  appellees. 

Opinion  by  Mr.  Justice  Frazbr,  January  8, 1917 : 
In  March,  1912,  plaintiffs  purchased  a  blanket  mort- 
gage of  twenty-one  thousand  dollars  on  a  number  of 
houses  embracing  a  building  operation  in  the  City  of 
Philadelphia.  The  buildings  were  at  the  time  unfin- 
ished and  defendant  issued  a  i)olicy  in  the  sum  of  twenty- 
one  thousand  dollars  insuring  plaintiffs  against,  inter 
alia,  "actual  loss  or  damage  not  exceeding  twenty-one 
thousand  dollars,  which  the  said  insured  shall  sustain 
by  reason  of  noncompletion  of  premises."  In  April, 
1912,  three  of  the  houses  covered  by  the  mortgage  were 
released  from  its  lien  by  mutual  agreement  between  the 
parties  and  a  stipulated  amount  paid  in  reduction  of  the 
principal  debt,  defendant  agreeing  its  policy  should  re- 
main in  force  as  to  the  balance.  The  mortgagors  de- 
faulted in  the  payment  of  interest  and  the  premises  were 
conveyed  to  a  person  named  by  plaintiffis,  who  received 
title  on  their  behalf  pursuant  to  agreement  made  by  the 
owner  at  the  time  the  mortgage  was  executed.  Follow- 
ing the  default  plaintiffs  released  from  the  lien  of  the 
encumbrance  two  of  the  properties  without  securing  the 
consent  of  defendant.  Subsequently  discovery  was 
made  of  defects  in  the  heating  plants  which  rendered 
them  insufficient  to  properly  heat  the  buildings,  there- 
upon plaintiffs  called  attention  of  defendant  to  the  fact 
that  the  houses  were  for  this  reason  not  completed  and 
proceeded  to  put  them  in  tenantable  condition  by  in- 
stalling  new  heaters  of  which  action  defendant  was  ad- 
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vised  as  well  as  the  cost  of  the  work  and  that  such  cost 
would  mean  an  actual  loss  to  them.  On  failure  of  de- 
fendant to  make  settlement  of  the  amount  claimed^  suit 
was  brought  upon  the  policy,  alleging  damages  to  the 
extent  of  two  thousand  six  hundred  and  ninety-five  dol- 
lars. At  the  trial  the  various  questions  of  fact  raised, 
including  the  extent  of  the  damages,  were'  submitted  to 
the  jury,  resulting  in  a  verdict  in  plaintiffs'  favor  of  one 
thousand  dollars.  Motion  for  judgment  for  defendant 
non  obstante  veredicto  was  refused  and  judgment  en- 
tered on  the  verdict  and  on  appeal  to  the  Superior  Court, 
the  judgment  of  the  lower  court  was  affirmed.  Upon 
petition  to  this  court,  alleging  the  question  raised  was 
one  of  general  importance  to  trust  companies  insuring 
against  loss  by  reason  of  noncompletion  of  houses,  an 
appeal  was  allowed.  The  single  question  before  this 
court,  under  the  facts  of  the  case,  is  the  proper  construc- 
tion of  the  subrogation  clause  in  the  policy. 

The  clause  in  question  provides  that  "Whenever  the 
company  shall  have  settled  a  claim  under  this  policy,  it 
shall  be  entitled  to  all  the  rights  and  remedies  which 
the  insured  would  have  had  against  any  other  person  or 
property,  had  this  policy  not  been  issued;  and  the  in- 
sured undertakes  to  transfer  to  the  company  such  right, 
or  i)ermit  it  to  use  his  name  for  the  recovery  thereof. 
If  the  payment  made  by  the  company  does  not  cover  the 
loss  of  the  insured,  it  shall  be  interested  in  such  rights 
with  the  insured,  in  the  proportion  of  the  amount  paid 
to  the  amount  of  the  loss  not  hereby  covered.  And  the 
insured  warrants  that  such  right  of  subrogation  shall 
vest  in  the  company,  unaffected  by  any  act  of  the  in- 
sured.'' The  contention  of  defendant  is  that  the  act  of 
plaintiffs  in  releasing  two  of  the  proi)erties  from  the  lien 
of  the  blanket  mortgage,  after  default,  put  it  beyond 
plaintiffs'  power  to  comply  with  the  provision  that  the 
right  of  subreption  should  vest  in  the  insurer  "unaf- 
fected by  any  act  of  the  insured." 

The  policy  issued  in  this  case  is  in  the  form  of  an  ordi- 
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nary  title  insurance  policy  with  appropriate  provisions 
to  cover  loss  or  damages  sustained  by  reason  of  noncom- 
pletion  of  the  premises.  The  contract  is  one  of  in- 
demnity and  plaintiff  is  bound  to  show  actual  los6  sus- 
tained before  there  can  be  a  recovery:  Weightman  v. 
Union  Trust  Company,  208  Pa.  449;  Wheeler  v.  Equita- 
ble Trust  Co*.,  206  Pa.  428.  This  question  was  one  of 
fact  and  was  submitted  to  the  jury  who  found  in  plain- 
tiflPs  favor  and  fixed  their  daxnages  at  the  sum  of  one 
thousand  dollars. 

The  policy  contained,  in  addition  to  the  subrogation 
clause  recited  above,  a  provision  that  "All  interest  in 
this  policy  (saving  for  damages  accrued)  shall  cease 
upon  the  transfer  of  the  title  insured;  except  where 
this  policy  is  transferred  with  the  approval  of  the  com- 
pany. Partial  transfers  of  title  shall  reduce  the  lia- 
bility of  the  company  upon  this  insurance  in  the  propor- 
tion of  the  value  of  the  estate  transferred  to  that  re- 
tained.'* Under  this  clause  the  parties  mutually  agreed 
to  the  release  of  three  of  the  premises  covered  by  the 
mortgage  in  consideration  of  a  reduction  of  the  mortgage 
debt  to  seventeen  thousand  eight  hundred  dollars.  Had 
the  mortgage  been  transferred  or  released  without  dam- 
age for  which  claim  could  be  made,  such  action  would 
have  rendered  the  policy  void.  It  does  not  follow,  how- 
ever^ that  conveyance  of  the  premises  covered,  relieved 
defendant  entirely  from  liability.  The  clause  appar- 
ently was  drawn  to  cover  the  usual  case  of  insurance  of 
title  of  a  single  property  and  must  be  construed  in  view 
of  the  subject-matter  insured,  and  if  its  general  language 
does  not  apply,  or  becomes  meaningless,  or  inoperative, 
it  will  be  ignored  in  determining  the  liability  of  the  par- 
ties :  Haws  v.  Fire  Association  of  Philadelphia,  114  Pa. 
431 ;  Grandin  v.  Rochester  German  Ins.  Co.,  107  Pa.  26. 
If  the  policy  covered  title  to  a  single  property,  a  transfer 
of  title  would  necessarily  be  a  transfer  of  all  the  inter- 
ests of  the  insured,  and  the  subject-matter  of  the  con- 
tract as  between  the  parties  would  cease  to  exist.    Like- 
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wise,  considermg  the  mortgage  as  the  subjectrinatter  of 
the  contract,  transfers  by  assignment,  or  otherwise,  of 
the  entire  mortgage,  without  more,  would  necessarily 
terminate  the  contract.  But  a  conveyance  of  the  prem- 
ises covered  by  the  mortgage  does  not  necessarily  relieve 
defendant  from  liability  on  its  agreement  to  indemnify 
plaintiffs  against  loss  or  damage  sustained,  by  reason  of 
noncompletion  of  the  buildings.  On  failure  of  the  con- 
tractor to  complete,  two  courses  were  open  to  plaintiff; 
he  could  either  notify  defendant  of  the  situation  and  do 
nothing  further,  relying  on  his  insurance  policy  to  pro- 
tect him  against  ultimate  loss  when  the  period  of  pay- 
ment of  the  mortgage  arrived,  or,  if  his  contract  with 
the  owner  permitted,  he  might  complete  the  premises 
in  order  to  minimize  his  loss  and  call  upon  defendant  to 
reimburse  him  for  damages  suffered,  if  any.  If  sale  had 
been  made  under  foreclosure  proceedings,  and,  because 
of  the  unfinished  condition  of  the  buildings,  the  proper- 
ties were  purchased  by  a  third  person  at  a  sum  insuffi- 
cient to  meet  plaintiffs'  claim,  the  measure  of  damage 
would  be  fixed.  Having  obtained  actual  title  to  the 
property  in  lieu  of  foreclosure  proceedings,  any  equities 
remaining  in  them,  over  and  above  the  first  mortgage 
lien,  became  his  for  what  they  were  worth  as  additional 
security  for  the  amount  due  him.  Whether  these  prop- 
erties were  sold  at  private  sale  or  public  sale  under  fore- 
closure proceedings,  in  absence  of  allegation  of  fraud  or 
inadequacy  of  price,  the  result  would  be  the  same,  and 
defendant  would  be  responsible  for  the  amount  of  plain- 
tiffs' loss,  if  any,  which  could  be  traced  to  the  noncom- 
pletion of  the  buildings.  The  sale  of  part  only,  as  in 
this  case,  would  affect  the  rights  of  the  parties  merely  in 
so  far  as  the  value  of  the  premises  sold  tends  to  reduce 
defendant's  liability  under  its  policy.  Viewing  the 
policy  as  a  whole  and  construing  it  in  the  light  of  the 
purpose  for  which  it  was  made  (Foehrenback  v.  Ger- 
man-American Title  &  Trust  Co.,  217  Pa.  331),  we  con- 
clude the  release  of  the  two  properties  from'  the  lien  of 
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the  mortgage^  did  not  in  itself  amount  to  a  total  release 
of  defendant  under  the  policy. 

The  testimony  is  conflicting  as  to  whether  or  not  there 
was  actual  loss  or  depreciation  in  the  value  of  the  mort- 
gage,  owing  to  failure  to  complete  the  houses.  Defend- 
ant contends  sufficient  equity  remained  in  the  properties 
released  from  the  mortgage  to  cover  the  actual  loss  sus- 
tained and  witnesses  for  plaintiffs  valued  the  properties 
at  twenty-two  hundred  dollars  and  four  thousand  dol- 
lars, the  first  mortgages  thereon  being  respectively  four- 
teen hundred  dollars  and  two  thousand  five  hundred  dol- 
lars. The  properties,  however,  were  duly  taken  into 
consideration  by  the  experts  who  testified  to  the  amount 
of  depreciation  in  value  of  the  mortgage,  so  that  defend- 
ant really  obtained  whatever  benefit  was  to  be  derived 
from  them.  In  submitting  the  case  to  the  jury  the  trial 
judge  clearly  stated  there  could  be  no  recovery  if  no 
actual  loss  or  damage  was  sustained  by  the  holder  of 
the  mortgage,  and  affirmed  defendant's  seventh  point,  to 
the  effect  that  Aefendapt  did  not  undertake  that  the 
houses  would  be  actually  completed,  and  if  the  mortgage 
was  worth  par,  even  though  the  buildings  were  not  com- 
pleted, there  could  be  no  recovery,  by  saying  that  if  the 
ground  alone  was  equal  in  value  to  the  face  of  the  mort- 
gage, the  verdict  must  be  for  defendant.  Defendant's 
ninth  point  to  the  same  effect  was  also  affirmed.  The 
evidence  on  the  various  matters  in  dispute  being  conflict- 
ing, the  case  was  for  the  jury  and  the  refusal  to  enter 
judgment  for  defendant  non  obstante  veredicto,  was 
proi)er. 

Appellant  relies  on  the  case  of  Seymour  v.  Trades- 
men's Trust  &  Saving  Fund  Co.,  203  Pa.  151,  as  a  previ- 
ous determination  by  this  court  of  the  question  here  in- 
volved contrary  to  the  decision  of  the  Superior  Court. 
In  that  case  the  policy  contained  a  clause  by  which  de- 
fendant insured  the  completion  of  the  houses  and  re- 
served the  right  to  take  possession  of  the  premises  for 
that  purpose  and  be  subrogated  to  the  rights  of  plaintiffs 


Digitized  by  VjOOQ IC 


PENNA. CO.POBINS.,ETC.,t;.CENT.TR.&S.CO.,Appel.  329 
1917.]  Opinion  of  the  Court 

against  the  contractor.  Plaintiffs  alleged  a  part  of  the 
work  was  improperly  done  and  for  that  reason  the  mort- 
gage held  by  them  was  jeopardized.  Defendant  denied 
the  insufftciency  of  the  work  and  plaintiffs  instituted 
foreclosure  proceedings  and  bought  in  the  properties, 
and  after  doing  some  wort  on  the  houses  conveyed  them 
.to  the  holder  of  an  earlier  mortgage.  This  court  there 
held  plaintiffs  could  not  recover  for  the  loss  sustained, 
for  the  reason  they  had  voluntarily  put  it  out  of  their 
power  to  comply  with  the  agreement  to  subrogate  de- 
fendant to  their  rights,  unaffected  by  any  act  of  the  lat- 
ter. Plaintiffs  thus  deprived  defendant  of  its  right  to 
satisfy  itself  as  to  the  need  for  additional  work,  do  such 
work  as  was  necessary,  and  secure  to  itself  whatever 
benefit  might  be  derived  therefrom.  In  the  present 
case,  as  suggested  in  the  opinion  of  the  court  below  (62 
Pa.  Superior  Ct.  433,  437) ,  there  is  no  privity  of  contract 
between  plaintiffs  and  the  contractors ;  the  former  were 
merely  purchasers  of  the  mortgage  and  without  ^means 
of  enforcing  completion  of  the  buildings  and  had  no 
rights  in  this  respect  to  which  defendant  could  be  sub- 
rogated. The  contract  of  the  latter  was  not  to  insure 
completion  but  to  indemnify  the  former  against  loss 
under  the  mortgage  by  reason  of  noncompletion.  If  the 
mortgage,  notwithstanding  such  noncompletion,  was 
worth  its  face  value,  no  loss  was  sustained.  The  value 
of  two  of  the  properties  entitled  defendant  to  a  reduc- 
tion of  liability  if  they  had  any  value  over  and  above  the 
earlier  encumbrance,  and  this  matter  was  submitted  to 
the  jury.  This  reduction  was  as  much  as  defendant  was 
legally  entitled  to  receive. 
The  judgment  is  affirmed. 
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Clark  V.  Steele,  Appellant. 

Deeds — Covenants  —  Breach  of  covenant  —  Actions  —  Form  of 
action — Act  of  May  28,  1715,  1  Smith's  Laws,  H — Damages — 
Measure  of  damages — Cross-examination. 

1.  Where  a  deed  conveying  real  estate  conveyed  also  three  acres 
of  coal  surrounding  and  underneath  the  farm  buildings  erected  on 
the  premises  and  contained  the  words  "grant,  bargain,  sell,** 
and  a  covenant  of  general  warranty,  a  failure  to  deliver  the  coal 
constituted  a  breach  of  the  covenants  of  the  deed  under  Section 
6  of  the  Act  of  May  28,  1715,  1  Smith's  Laws,  94,  providing  that 
the  words  "grant,  bargain,  sell,  shall  be  adjudged  an  express  cove- 
nant to  the  grantee  that  the  grantor  was  seised  of  an  indefeasible 

estate  in  fee  simple as  also  for  quiet  enjoyment  against  the 

grantor,  his  heirs  and  assigns,"  for  which  assumpsit  is  the  proper 
remedy. 

2.  In  such  case  the  measure  of  damages  is  the  relative  value  of 
the  coal  which  the  grantor  failed  to  deliver,  as  compared  with  the 
value  of  the  entire  tract  described  in  the  deed  estimated  with  re- 
gard to  the  price  fixed  by  the  parties  for  the  entire  purchase. 

8.  Where,  in  such  case,  it  appeared  that  the  coal  whidr  Ihe 
grantor  intended  to  convey  had  been  removed  by  the  lessee  of  ad- 
joining coal,  without  the  grantor's  knowledge,  it  was  competent  for 
the  plaintiff  to  prove  the  relative  value  of  the  part  to  which  title 
had  failed  by  the  testimony  of  persons  familiar  with  land  and 
mineral  values,  in  the  neighborhood,  and  the  effect  of  the  removal 
of  the  coal  upon  the  value  of  the  remainder  including  the  build- 
ings, and  plaintiff  was  not  limited  to  proving  the  market  value  of 
the  coal  removed,  measured  by  the  royalties  received  thereon. 

4.  Where  in  such  case  it  appeared  that  the  parties  lived  in  a 
mining  section  and  were  familiar  with  the  general  effect  of  the 
removal  of  underlying  coal  upon  buildings,  springs  and  streams, 
it  was  to  be  presumed  that  they  had  these  things  in  mind  when 
they  contracted  for  the  sale  of  the  land  with  the  coal  in  place,  and 
it  was  not  error  to  permit  recovery  of  damages  for  injuries  to  the 
buildings,  springs  and  streams,  where  the  general  averment  of  the 
resulting  damage  was  sufficient  to  warrant  recovery  of  such  dam- 
ages as  would  naturally  follow  upon  the  b'reach  of  the  covenant, 
particularly  where  the  evidence  as  to  such  injuries  was  received 
without  objection  made  on  the  specific  ground  that  it  was  not 
within  the  scope  of  the  statement  of  claim. 

5.  In  such  case  it  was  not  error  to  i>ermit  plaintiff  to  question 
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a  witness  as  to  the  present  condition  of  the  buildings,  wells  and 
springs,  where  defendant  had  already  cross-examined  the  witness 
concerning  such  matters. 

Practice— iTriaU — Statement  of  claim — Defective  statement. 

6.  Where  a  statement  of  claim  is  defective,  but  the  case  is  tried 
on  its  merits  and  evidence  is  received  without  objection  being 
made  on  the  specific  ground  that  it  is  not  within  the  scope  of  the 
statement  of  claim,  the  appellate  court  will  treat  the  statement  as 
amended  and  consider  the  case  in  accordance  with  the  evidence 
produced  and  the  theory  on  which  it  was  tried. 

Argued  Sept.  25,  1916.  Appeal,  No.  98,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C  -P.  Armstrong  Co., 
Dec.  T.,  1914,  No.  72,  on  verdict  for  plaintiff,  in  case  of 
James  D.  Clark  v.  W.  J.  Steele.  Before  Brown,  C.  J., 
Mbstrbzat,  Potter,  Stewart,  Moschzisker,  Frazer 
and  Walung,  JJ.    AflSrmed. 

Assumpsit  for  breach  of  a  warranty  of  title  in  a  deed. 
Before  King,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  f  2,000  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  instructions  to  the  jury,  answers 
to  points  and  rulings  on  evidence. 

R.  L.  Ralston,  with  him  F.  C.  Jones,  for  appellant. — 
The  grantor  conveying  coal  lands  by  deed  without  ex- 
cepting the  coal  does  not  render  himself  liable  under  the 
covenants  of  title  in  a  deed :  Babcock  v.  Day,  104  Pa.  4 

Plaintiff's  remedy  was  to  dissolve  the  contract  by  re 
conveying  the  land  and  receiving  back  the  purchase 
money :  Harlen,  et  al.,  v.  Lehigh  Coal  &  Nav.  Co.,  35  Pa 
287 ;  Landreth  v.  Howell,  24  Pa.  Superior  Ct.  210 ;  Mays 
et  al.,  V.  Dwight,  et  al.,  82  Pa.  462. 

The  admission  of  evidence  concerning  injuries  to  the 
buildings  and  springs  was  error :  Del.  &  Hudson  Canal 
Co.  V.  Barnes,  et  al.,  31  Pa.  193 ;  Harmony  v.  Penna., 
Monongahela  &  Southern  B.  B.  Co.,  222  Pa.  631. 
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Harry  C.  Oolden,  with  him  C.  E.  Harrington  and  Ward 
McCullough,  for  appellee.— ^The  plaintiff  was  entitled  to 
recover,  not  only  because  of  the  breach  of  the  covenant  of 
title,  but  also  because  of  the  partial  failure  of  the  con- 
sideration :  Puller  v.  MulhoUan,  40  Pa.  Superior  Ct.  257 ; 
Mengel  v.  Williamson,  50  Pa.  Superior  Ct.  100;  Beau- 
pland  V.  McKeen,  et  al.,  28  Pa.  124 ;  Stafford,  et  al.,  v. 
Giles,  135  Pa.  411;  Powell,  et  al.,  Exrs.,  v.  Porcey,  241 
Pa.  152;  Eby,  et  al.,  v.  Elder,  et  al;,  122  Pa.  342;  Fisher 
v.Worrall,5W.&S.478. 

The  instructions  to  the  jury  relating  to  the  measure 
of  damages  were  proper:  Morris  v.  Phelps,  5  Johns. 
(N.  T.)  49;  Lee  V.  Dean,  3  Whart  316;  Beaupland  v. 
McKeen,  et  al.,  28  Pa.  124. 

The  evidence  concerning  the  injuries  to  the  buildings 
and  the  springs  was  properly  admitted. 

Opinion  by  Mb.  Justice  Fbazbb,  January  8, 1917  : 
This  is  an  action  in  assumpsit  by  a  vendee  against  his 
vendor  to  recover  damages  by  reason  of  failure  of  the 
latter  to  deliver  coal  underlying  the  surface  of  the  land 
sold,  the  coal  having  been  mined  out  before  the  convey- 
ance and  without  the  knowledge  of  either  party.  ^ 
Defendant  in  1896  leased  to  a  third  person  on  a  speci- 
fied royalty  all  the  coal  underlying  a  five  hundred  acre 
tract  of  land  belonging  to  him,  reserving  "the  right  to 
retain  three  acres  in  one  body  underneath  the  buildings 
now  erected  on  the  land  if  desired.  Said  three  acres  to  be 
located  and  designated  by  the  first  party  hereto.''  In 
1907,  eleven  years  after  the  execution  of  the  lease  above 
referred  to,  defendant  sold  to  James  D.  Clark,  plaintiff 
in  this  case,  a  part  of  the  above  tract  containing  one 
hundred  and  four  acres  and  one  hundred  and  twenty 
rods,  which  included  the  buildings  and  the  three-acre 
tract  mentioned  in  the  deed  "excepting  and  reserving*' 
from  the  grant  "all  the  coal  in  and  underlying  the  above 
described  tract  of  land  (saving  three  acres  of  said  coal 
surrounding  and  underneath  the  farm  buildings  now 
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erected  on  said  premises,  which  three  acres  of  coal  are 
not  excepted  herefrom  but  are  included  in  this  grant) 
together  with  the  mining  rights  and  privileges  con- 
tained" in  the  former  lease  of  the  coal.  There  is  evidence 
that,  before  purchasing,  plaintiff  inquired  of  defendant 
whether  the  three  acres  of  coal  had  been  mined  out  and 
was  assured  they  were  not.  It  is  undisputed  that  pre- 
vious to  this  sale  the  coal  under  the  three  acres  had  in 
fact  been  mined  out  by  thie  lessee  of  the  whole  tract,  or 
his  successor  in  title;  there  is  evidence,  however,  that 
neither  plaintiff  nor  defendant  had  knowledge  of  this 
fact.  Upon  learning  the  coal  had  been  removed,  plain- 
tiff brought  suit  for  damages  against  the  Armstrong 
Coal  Company,  the  assignee  of  the  lease.  The  trial  of 
this  case  resulted  in  a  verdict  for  the  plaintiff  for  nomi- 
nal damages  which  the  lower  court  subsequently  set  aside 
and  entered  judgment  for  the  defendant  non  obstante 
veredicto,  on  the  ground  that  under  the  terms  of  the 
lease  the  lessor  merely  reserved  the  right  to  retain  the 
three  acres  of  coal,  if  at  some  time  in  the  future  he  de- 
sired to  do  so,  and  was  bound  to  give  notice  of  such  de- 
sire within  a  reasonable  time,  and,  as  it  did  not  appear 
such  notice  had  been  given,  the  lessee  was  justified  in 
rejnoving  the  whole  of  the  coal.  Clark  then  brought  this 
action  against  defendant  alleging  failure  of  title  and  of 
consideration. 

The  first  and  third  to  ninth  assignments  of  error  in- 
clusive relate  to  the  right  of  plaintiff  to  sue  in  assumpsit 
for  the  alleged  breach  of  covenant  for  failure  of  con- 
sideration. These  assignments  are  without  merit.  The 
deed  in  the  present  case  contains  the  words  "grant,  bar- 
gain and  sell"  and  also  a  covenant  of  general  warranty. 
Section  6  of  the  Act  of  May  28, 1715, 1  Smith's  Laws,  94 
provides  that  "All  deeds  to  be  recorded  in  pursuance  of 
this  act,  whereby  any  estate  of  inheritance  in  fee  simple 
shall  hereafter  be  limited  to  the  grantee  and  his  heirs, 
the  words  grant,  bargain,  sell,  shall  be  adjudged  an  ex- 
press covenant  to  the  grantee,  his  heirs  and  assigns,  to 
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wit,  that  the  grantor  was  seised  of  an  indefeasible  estate, 
in  fee  simple  freed  from  encumbrances  done  or  suffered 
from  the  grantor  (excepting  the  rents  and  services  du6 
to  the  lord  of  the  fee),  as  also  for  quiet  enjoyment 
against  the  grantor,  his  heirs  and  assigns,  unless  limited 
by  express  words  contained  in  such  deed;  and  the 
grantee,  his  heirs,  executors,  administrators  and  assigns, 
may,  in  any  action,  assign  breaches,  as  if  such  covenants 
were  expressly  inserted."  In  Knepper,  et  al.,  Exrs.,  v. 
Kurtz,  58  Pa.  480,  485,  it  was  said,  quoting  words  of 
Chief  Justice  Tilghman,  referring  to  this  section  of  the 
Act  of  1715,  in  Lessee  of  Gratz  v.  Ewalt,  2  Binney  94,  98, 
"The  meaning  is  not  clearly  expressed,  but  I  take  it  to  be 
a  covenant  that  the  grantor  had  done  no  act,  nor  created 
any  encumbrance  whereby  the  estate  granted  by  him 
migtt  be  defeated;  that  the  estate  was  indefeasible  as 
to  any  act  of  the  grantor."  In  Hosack  v.  Crill,  18  Pa. 
Superior  Ct  90,  98,  it  was  said :  "Whilst  the  technical 
words  ^grant,  bargain  and  selP  are  not  necessary  to  the 
creation  of  a  separate  estate  in  the  coal,  yet  where  they 
are  used  and  words  of  inheritance  are  added,  as  was  the 
case  here,  it  is  to  be  presumed,  unless  a  contrary  intent 
clearly  and  affirmatively  appears,  that  the  parties  in- 
tended them  to  have  their  ordinary  legal  effect,  which  is 
to  vest  in  the  grantee  the  entire  ownership  of  the  coal  in 
the  land  described.*^  Under  the  above  act  and  authori- 
ties there  can  be  no  doubt  that  the  failure  to  deliver  the 
coal  constituted  a  breach  of  the  covenants  in  the  deed. 

The  principles  governing  the  remedy  of  the  grantee 
where  the  grantor  has  failed  to  deliver  possession  or  a 
good  title  in  accordance  with  the  expressed  or  implied 
covenants  in  the  deed  were  fully  stated  by  this  court  in 
Beaupland  v.  McKeen,  28  Pa.  124, 130,  as  follows:  "We 
have  gone  further  in  Pennsylvania  in  relieving  purchase- 
ers  of  real  estate  from  payment  of  purchase-money,  on 
the  ground  of  defects  and  encumbrances,  than  courts  of 
justice  have  gone  in  any  other  state  or  country  where 
the  common  law  obtains.    We  administer  not  only  all 
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equitable  relief  whilst  the  contract  remains  executory, 
but,  after  it  has  been  executed  by  a  deed  made  and  de- 
livered, we  give  the  purchaser,  besideis  the  full  benefit 
of  any  covenant  his  deed  may  contain,  the  right  to  de- 
fend himself  from  payment  of  the  purchase-money  how- 
ever solemn  the  instrument  by  which  it  is  secured,  if  he 
can  show  a  clear  outstanding  defect  or  an  encumbrance, 
unless  he  expressly  assumes  the  risk  of  it.''  Under  the 
old  practice  the  proper  form  of  action  in  cases  like  the 
present  was  covenant  but  since  the  distinction  between 
the  actions  of  covenant  and  assumpsit  has  been  abolished 
(Act  of  May  25, 1887,  P.  L.  271)  assumpsit  is  the  proper 
remedy. 

The  second  assignment  alleges  error  in  the  charge  of 
the  court  with  respect  to  the  measure  of  damages.  The 
court  charged:  "The  measure  of  damages  is  the  rela- 
tive value  of  the  coal  mined  out  of  these  three  acres  be- 
fore the  plaintiff  purchased,  as  compared  with  the 
value  of  the  entire  tract  as  described  in  the  deed, 
estimated  with  regard  to  the  price  fixed  by  the  parties 
for  the  entire  purchase,  and,  in  considering  and  estimat- 
ing the  damages,  you  take  into  consideration  the  peculiar 
advantages  or  disadvantages  of  the  part  lost  with  refer- 
ence to  the  whole  of  the  land.  You  may  consider  the  ef- 
fect which  the  part  lost  would  have  upon  the  value  of  the 
entire  purchase,  keeping  in  mind  that  the  consideration 
mentioned  in  the  deed  and  paid  by  the  grantee  to  the 
grantor  limits  the  amount  of  the  recovery."  This  in- 
struction is  in  accordance  with  the  general  rules  on  the 
subject  heretofore  adopted  by  this  court.  In  the  case  of 
Beaupland.  v.  McKeen,  supra,  the  measure  of  damages 
was  stated  to  be  the  relative  value  which  the  part  taken 
away  bears  to  the  whole  and  the  rule  was  further  ex- 
plained in  the  following  language :  "The  relative  value 
of  the  part  to  the  whole  is  to  be  estimated  with  regard 
to  the  price  fixed  by  the  parties  for  the  whole.  The  whole 
purchase  being  assumed  to  be  worth  the  price  agreed  on, 
what  part  of  the  price  would  fairly  be  represented  by  the 
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part  taken  away? It  was  competent  for  either 

party  under  this  rule,  with  its  limitations,  to  give  evi- 
dence of  the  peculiar  advantages  or  disadvantages  of  the 
part  lost,  and  the  inquiry  should  not  be  unduly  re- 
strained^ whilst  it  is  confined  to  the  proper  point/^  An- 
other early  case  in  which  the  question  was  discussed  is 
Lee  V.  Dean,  3  Wharton  316,  331,  where  it  was  said :  "It 
has  also  been  contended,  supposing  that  the  plaintiff  is 
entitled  to  recover  for  the  nonconveyance  of  the  one  acre 
one  hundred  and  four  perches,  that  he  ought  only  to 
recover  back  such  proportion  of  the  whole  purchase- 
money  paid  by  him,  as  the  one  acre  one  hundred  and 
four  perches  bears  to  the  whole  quantity  of  land  paid 
for.  This,  however,  even  in  a  case  untainted  with  fraud, 
has  neither  reason  nor  authority  to  support  it,  as  is  very 
clearly  shown  by  Chief  Justice  Kent,  in  Morris  v. 
Phelps,  5  Johns.  ( N.  Y. )  49,  56.  There  it  was  held,  in  an 
action  for  a  breach  of  covenant  of  seisen,  where  there 
was  a  want  of  title  only  as  to  part  of  the  land  conveyed, 
that  the  damages  ought  to  be  apportioned  to  the  measure ' 
of  value  between  the  land  lost  and  the  land  preserved, 
and  not  according  to  the  number  of  acres  lost  and  the 
number  preserved.  He  also  puts  a  case,  which  illus- 
trates the  justice  of  the  rule  very  forcibly.  'Suppose,* 
says  he,  'a  valuable  stream  of  water,  with  expensive  im- 
provements upon  it,  with  ten  acres  of  adjoining  barren 
land,  was  sold  for  f  10,000 ;  and  it  should  afterwards  ap-. 
pear  that  the  title  to  the  stream  with  the  improvements 
on  it  failed,  but  remained  good  as  to  the  residue  of  the 
land,  would  it  not  be  unjust  that  the  grantee  should  be 
limited  in  damage^,  under  his  covenants,  to  an  appor- 
tionment according  to  the  number  of  acres  lost,  when  the 
sole  inducement  was  defeated,  and  the  whole  value  of 
the  purchase  had  failed?  So,  on  the  other  hand,  if  only 
the  title  to  the  nine  barren  acres  failed,  the  vendor  would 
feel  the  weight  of  extreme  injustice  if  he  was  obliged  to 
refund  nine-tenths  of  the  consideration  money.'  *' 

The  same  rule  was  applied  by  the  Superior  Court  in 
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Puller  V.  Mulhollan,  40  Pa.  Superior  Ct.  257,  in  an 
action  of  assumpsit  on  a  note  given  in  partial  payment 
for  coal  land,  where  the  defense  was  that  a  portion  of 
the  coal  had  been  previously  mined  by  a  third  person. 
The  Superior  Court,  after  approving  the  instructions  of 
the  lower  court  in  which  the  measure  .of  damages  were 
stated  in  substantial  accordance  with  the  rules  given  in 
the  aboye  cases,  said :  "The  relative  value  which  the  part 
taken  away  bears  to  the  whole  determines  the  extent  of 
the  plaintiff's  injury  and  this  is  to  be  estimated  with  re- 
gard to  the  price  fixed  by  the  parties  for  the  whole.  It  is, 
of  course,  competent  to  prove  that  the  part  to  which  the 
title  has  failed  was  of  greater  of  less  value  than  the  part 
actually  conveyed,  and  the  correct  measure  of  damages 
is  the  value  of  the  part  taken  in  proportion  to  the  value 
of  the  part  which  the  vendee  gets,  the  computation  being 
on  the  basis  of  the  purchase-money.  Under  this  rule 
either  party  may  show  peculiar  advantages  or  disad- 
vantages of  the  part  for  which  the  title  failed,  but  this 
does  not  permit  evidence  of  the  value  of  the  bargain.  In 
the  absence  of  fraud  the  consideration  fixed  by  the 
parties  limits  the  amount  of  recovery  whether  the  con- 
tract be  executed  or  executory.'' 

The  burden  of  proving  the  relative  value  of  the  part 
to  which  title  fails  as  compared  with  the  value  of  the 
whole  property  was  of  course  on  the  plaintiff.  He  met 
this  burden  by  offering  the  testimony  of  persons  familiar 
with  land  and  mineral  values  in  the  neighborhood,  and 
of  the  effect  of  the  removal  of  the  coal  upon  the  value  of 
the  remainder  including  the  buildings.  Appellant  con- 
tends this  evidence  was  improperly  admitted  and  that 
the  limit  of  plaintiff's  right  to  recover  was  the  value  of 
the  coal  recovered  as  measured  by  the  royalties  received 
thereon.  This  argument  is  incotisistent  with  the  rule 
which  permits  plaintiff  to  show  the  peculiar  advantages 
of  the  part  lost  in  its  relation  to  the  remainder.  If,  for 
example,  it  could  be  demonstrated  that  the  probable 
effect  of  the  removal  of  the  coal  would  be  a  subsidence  of 
Vol.  cxjlv— 22 
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the  surface  and  consequent  injury  to  buildings,  springs, 
etc.,  surely  the  purchaser  should  not  be  limited  in  his 
damages  to  the  market  value  of  the  coal. 

It  must  be  conceded  it  was  the  duty  of  plaintiff  not 
only  to  prove  the  damages  which  he  suffered,  but  prop- 
erly to  allege  themin  his  statement  of  claim.  The  state- 
n^ent  in  the  present  case  is  very  brief  and  merely  sets 
out  the  fact  of  the  conveyance  of  the  property  from  de- 
fendant to  plaintiff,  quotes  the  portion  of  the  deed  con- 
taining the  reservation  and  follows  this  by  an  allegation 
that,  when  plaintiff  purchased  the  land,  the  coal  under 
the  three-acre  tract  had  been  removed  from  the  prem- 
ises, although  at  the  time  he  had  been  assured  by  the 
defendant,  and  also  by  the  lessee  of  the  coal  under  the 
remainder  of  the  tract,  that  it  had  not  been  mined  and 
that  the  purchase  was  made  in  reliance  thereon.  He 
further  alleges  that  by  reason  of  the  partial  failure  of 
the  consideration  and  breach  of  warranty,  plaintiff  sus- 
tained a  loss  of  f  5,000.  While  there  is  no  specific  claim 
for  damages  for  injury  to  the  buildings  or  to  the  water 
supply  on  the  premises,  it  does  appear  there  were  farm 
buildings  on  the  land.  The  general  averment  of  the  re- 
sulting damage  is  sufficient  to  warrant  recovery  of  such 
damages  as  would  naturally  follow  from  the  breach  of 
covenant  and  which  must  therefore  be  held  to  have  been 
within  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made,  or  such  as,  in  the  ordinary  course  of 
things,  they  might  have  expected  to  follow  its  violation  :• 
Adams  Express  Co.  v.  Egbert,  36  Pa.  360;  Billmeyer, 
Dill  &  Co.  V.  Wagner,  91  Pa.  92 ;  Kinports  v.  Breon,  193 
Pa.  309 ;  Clyde  Coal  Co.  v.  Pittsburgh  &  Lake  Erie  B.  B. 
Co.,  226  Pa.  391. 

The  parties  lived  in  a  mining  section  and  were  both 
familiar  with  the  general  effect  on  the  surface  of  the  re- 
moval of  underlying  coal  including  the  danger  of  a  sub- 
sidence of  the  surface  and  consequent  injury  to  build- 
ings, springs  and  streams.  It  will  be  presumed,  there- 
fore, that  they  had  these  things  in  mind  when  they  con- 
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tracted  for  the  sale  of  the  land  with  the  coal  in  place 
under  the  farm  buildings  on  the  premises.  Furthermore, 
assuming  the  statement  to  be  defective,  the  case  was 
tried  on  its  merits,  the  evidence  as  to  the  damage  to  the 
buildings  and  springs  received  without  objection  being 
made  on  the  specific  ground  that  it  was  not  within  the 
scope  of  the  statement  of  claim,  and  in  such  case  our 
practice  is  to  treat  the  statement  as  amended  and  con- 
sider the  case  in  accordance  with  the  evidence  produced 
and  the  theory  on  which  it  was  tried :  Quick  v.  Miller, 
103  Pa.  67;  Carpenter  v.  Lancaster,  212  Pa.  581. 

The  tenth  and  eleventh  assignments  of  error  complain 
of  the  action  of  the  court  in  permitting  plaintiff  to  ask 
a  witness  as  to  the  present  condition  of  the  buildings, 
wells  and  springs.  We  see  in  this  no  cause  for  reversal, 
in  view  of  the  fact  that  defendant  had  already  cross- 
examined  the  witness  concerning  these  matters.  The 
evidence  complained  of  in  the  twelfth  assignment  was 
properly  admitted  under  the  rule  laid  down  as  to  the 
measure  of  damages.  The  thirteenth  assignment  is  also 
without  merit.  Whether  or  not  plaintiff  was  willing  to 
accept  what  he  paid  for  the  farm  had  no  bearing  on  the 
question  of  the  value  of  the  land.  While  on  the  whole 
the  damages  found  by  the  jury  seem  high,  their  verdict 
finds  ample  support  in  the  evidence. 

The  assignments  of  error  are  all  overruled  and  the 
judgment  affirmed. 


Jones  V.  Pennsylvania  Coal  and  Coke  Corporation, 

Appellant. 

Negligence  —  Master  and  servant  —  Yice  principal  —  Unusual 
emergency — Invitee — Physician — Dangerous  condition  of  premises 
— Case  for  jury, 

1.  The  emergency  of  an  accident  or  an  unusual  condition  which 
requires  prompt  action  may  invest  the  representative  of  a  company 
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highest  in  authority  who  is  th^n  present  with  power  to  do  such 
things  as  are  reasonable  to  meet  the  emergency. 

2.  The  chief  engineer  of  a  mining  company,  who  finds  an  em- 
ployee in  a  dying  condition  as  the  result  of  an  accident^  is  invested 
with  authority  by  the  emergency  to  summon  a  physician  to  attend 
such  employee. 

3.  Such  physician,  having  been  invited  upon  the  premises,  does 
not  as  a  matter  of  law  exceed  his  invitation  in  using  a  tel^hone 
to  call  for  aid  for  the  injured  man,  and  if  while  using  the  telephone 
such  physician  is  injured  in  consequence  of  defects  therein,  the 
company  may  be  held  liable  therefor. 

4.  In  such  case  it  is  not  material  that  the  company  had  no  knowl- 
edge or  notice  that  the  premises  were  in  a  dangerous  condition,  no 
time  to  r^air  them,  and  did  not  know  that  plaintiff  contemplated 
going  on  the  premises,  the  negligence  alleged  and  shown  being  the 
defective  construction  of  electric  lines  and  the  failure  to  provide 
safeguards  to  prevent  a  broken  uninsulated  power  wire  falling  upon 
the  telephone  wire. 

5.  The  case  was  for  the  jury  in  an  action  of  trespass  by  a  doctor 
against  a  mining  company  to  recover  damages  for  personal  in- 
juries, where  it  appeared  that  the  defendant  operated  high  power 
tension  wires  and  telephone  wires  on  the  same  poles,  with  no  pro- 
vision to  prevent  the  telephone  wires  from  coming  in  contact  with 
the  high  tension  wires,  which  were  not  insulated,  and  with  other 
customary  safeguards  not  provided ;  that,  as  a  result  of  an  electrical 
storm,  the  power  wire  broke  and  fell  upon  the  telephone  wire,  and 
defendant's  engineer  discovering  another  employee  lying  dead  or 
unconscious  in  a  building,  sent  a  messenger  to  summon  a  doctor, 
who  responded  to  the  call  and  being  unable  to  determine  whether 
the  stricken  man  was  dead  or  alive,  used  the  telephone  to  summon 
aid  and  was  seriously  injured  by  the  electric  current. 

Argued  Sept.  25, 1916.  Appeal,  No.  18,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Cambria  Co.,  Sept. 
T.,  1913,  No.  848,  on  verdict  for  plaintiff,  in  case  of 
Charles  B.  Jones  v.  Pennsylvania  Coal  and  Coke  Cor- 
poration. Before  Brown,  C.  J.,  Mbstbbzat,  Potter, 
Stewart,  Mosghzisker,  Frazer  and  Walling,  J  J.  Af- 
firmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Stephens,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiff  for  flS^OOO  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  answers  to  points,  the  refusal  of 
the  court  to  direct  a  verdict  for  defendant  and  to  enter 
judgment  for  defendant  n.  o.  v. 

P.  J.  Little,  for  appellant. — The  plaintiff  went  upon 
defendant's  premises  in  .the  course  of  his  professional 
duties  without  any  invitation  from  the  owner,  express  or 
implied;  he  was  a  mere  licensee  and  took  all  the  risks 
of  injury  on  the  premises :  Barnes  v.  Ward,  9  C.  B.  392 
(67  C.  L.  B.  392) ;  Hardcastle  v.  South  Yorkshire  By. 
&  Biver  Dun  Co.,  4  Hurlst.  &  Norm.  67;  Binks  v.  South 
Yorkshire  By.  &  Biver  Dun  Co.,  32  Law  Journ.  (N.  S.) 
Q.  B.  26;  Bolch  v.  Smith,  7  Hurlst.  &  Norm.  736;  Scott 
V.  London  Docks  Co.,  11  Law  Times  (N.  S.)  383;  Mat- 
thews V.  Bonsee,  et  al.,  16  Atl.  Bepr.  195 ;  Beehlers  v. 
Daniels,  et  al.,  29  Atl.  Bepr.  6;  Woodruff  v.  Bowen, 
34  N.  E.  Bepr.  1113;  Gibson  v.  Leonard,  143  111. 
182;  Woodruff  v.  Bowen,  136  Ind.  431;  Omaha  Thom- 
son-Houston Elect.  Light  Co.  v.  Anderson,  73  Neb.  84; 
Bacine  v.  Morris,  136  N.  Y.  App.  Div.  467;  Greenville  v. 
Pitts,  102  Texas  1 ;  Sterger  v.  Vansiclen,  30  N.  E.  Bepr. 
987;  Oyshterbank  v.  Gardner,  et  al.,  49  N.  Y.  Super. 
263 ;  Lary  v.  Cleveland,  Columbus,  Cin.  &  Indianapolis 
B.  B.  Co.,  78  Ind.  323 ;  Pittsburgh,  Ft.  Wayne  &  Chicago 
By.  Co.,  et  al.,  v.  Bingham,  Admrx.,  29  Ohio  364 ;  Lackat 
V.  Lutz,  22  S.  W.  Bepr.  218;  Huffman  v.  Musgrove, 
et  ux.,  16  W.  N.  C.  270;  Weaver  v.  Carnegie  Steel  Co., 
223  Pa.  238;  Gillis  v.  Penna.  B.  B.  Co.,  59  Pa.  129;  Ben- 
son  V.  Baltimore  Traction  Co.,  26  Atl.  Bepr.  973 ;  Gram- 
lich  V.  Wurst,  et  al.,  86  Pa.  74 ;  Edmundson  v.  Monon- 
gahela  Light  &  Power  Co.,  223  Pa.  93;  Drake  v.  Fenton, 
237  Pa.  8. 

Even  if  plaintiff  were  an  invitee  he  exceeded  his  in- 
vitation by  attempting  to  use  the  telephone,  and  cannot 
recover  for  the  ensuing  shock :  Walker  v.  Winstanley, 


Digitized  by  VjOOQ IC 


342  JONES  V.  PA.  GOAL  &  COKE  CORPORATION,  Appel, 

Aiguments.  [255  Pa. 

29  N.  E.  Bepr.  618;  Pierce  v.  Whitcombe,  48  Vt.  127; 
Byerson  v.  Bathgate^  et  aL,  51  Atl.  Bepr.  708;  Bemion 
V.  Balto.  Traction  CJo.,  26  Atl.  Bepr.  973;  Philips  v. 
Library  Co.  of  Burlington,  27  Atl.  Bepr.  478;  Land  v. 
Fitxgerald,  62  Atl.  Bepr.  229. 

Defendant  had  no  knowledge  either  express  or  implied 
that  the  premises  were  in  a  dangerous  condition  and  no 
time  to  repair  them,  therefore,  there  can  be  no  recovery : 
Clough  V.  Hoffman,  132  Pa.  626;  Engel  v.  Smith  et  al., 
46  N.  W.  Bepr.  21;Pelton  v.  Schmidt,  et  al.,  62  N.  W. 
Bepr.  562;  Louisville  &  Nashville  B.  B.  Co.  v.  Popp,  27 
S.  W.  Bepr.  992;  Lepnick  v.  Gaddis,  72  Miss.  200;  Pitz- 
gerald  v.  Edison  Electric  Illuminating  Co.,  200  Pa.  540; 
Cavanaugh  v.  Allegheny  County  Light  Co.,  226  Pa.  86; 
Kahn  v.  Kittanning  Electric  Light  Co.,  238  Pa.  70; 
Smith  V.  West  End  Electric  Light  Co.,  198  Pa.  19;  Lan- 
ning  V.  Pittsburgh  Bys.  Co.,  229  Pa.  575;  DeVelin  v. 
Swanson  et  al.,  72  Atl.  Bepr.  388 ;  Schnatterer  v.  Bam- 
berger et  al.,  79  Atl.  Bepr.  324;  Walsh  v.  Pittsburgh 
Bys.  Co.,  221  Pa.  463;  Thompson  v.  B.  &  O.  B.  B.  Co., 
218  Pa.  444 ;  Drake  v.  Fenton,  237  Pa.  8. 

E.  T.  McNeelis  and  WiUi4im  Davis,  for  appellee. — 
The  authority  of  the  engineer  to  employ  such  assistance 
as  the  emergency  required  will  be  implied :  Mayton  v. 
Texas  &  P.  B.  B.  Co.,  63  Texas  77 ;  Short  v.  Del.  &  Hud- 
son Co.,  41  Pa.  Superior  Ct  141;  Bank  of  Penna.  v. 
Bead,  1  W.  &  s!  101;  Quinn  v.  Shamokin  &  Mt.  Carmel 
Elect.  By.  Co.,  7  Pa.  Superior  Ct.  19;  Heinrick  v.  Pitts. 
Bys.  Co.,  36  Pa.  Superior  Ct.  612 ;  Bonnette  v.  St.  Louis, 
Iron  Mt  &  Southern  By.  Co.,  112  S.  W.  Bepr.  220. 

The  plaintiff  did  not  exceed  his  invitation  in  using  the 
telephone :  Donohue  v.  Western  Union  Tel.  Co.,  57  Pa. 
Superior  Ct.  251 ;  Kitchen  v.  Biter-Conley  Mfg.  Co.,  207 
Pa.  558;  East  End  Oil  Co.  v.  Penna.  Torpedo  Co.,  190 
Pa.  350;  Steams  v.  Ontario  Spinning  Co.,  184  Pa.  619. 

The  plaintiff  having  been  invited  upon  the  premises, 
the  company  owed  him  a  duty  to  keep  the  premises  in  a 
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safe  and  suitable  condition  for  his  use  and  to  protect  him 
from  unusual  danger.  The  defendant  should  have  used 
every  known  device  to  prevent  the  contact  of  the  wires 
and  its  failure  so  to  do,  resulting  in  injury,  is  actionable 
negligence:  Tissue  v.  B.  &  O.  B.  R.  Co.,  112  Pa.  91 ;  Bier 
V.  Standard  Mfg.  Co.,  130  Pa.  446;  McGuigan  v.  Beatty, 
186  Pa.  329;  Pinnerty  v.  Bumham,  205  Pa.  305;  Lin- 
inger  v.  Westinghouse  Air  Brake  Co.,  210  Pa.  62;  Dela- 
hunt  V.  United  Telephone  &  Telegraph  Co.,  215  Pa.  241 ; 
Kitchen  v.  Biter-Conley  Mfg.  Co.,  207  Pa.  558. 

Opinion  by  Me.  Justice  Mbstbbzat,  January  8, 1917 : 
This  is  an  action  to  recover  damages  for  personal  in- 
juries caused,  as  alleged  by  plaintiff,  by  the  negligence 
of  the  defendant  corporation. 

It  is  agreed  that  practically  all  the  facts  are  undis- 
puted. At  the  date  of  the  accident  in  1913,  the  defend- 
ant was,  and  for  four  years  prior  thereto  had  been,  in 
possession  of  and  operating,  under  a  lease,  a  mine  shaft, 
known  as  Shaft  No.  4,  in  Cambria  County,  an  electric 
power  plant,  situated  at  Ehrenfeld,  supplying  electric 
power  to  the  mine,  and  also  a  private  telephone  line  con- 
necting various  points  on  the  company^s  property.  The 
defendant  also  operated  a  subpower-station  about  three- 
quarters  of  a  mile  from  shaft  No.  4.  The  high  power 
tension  wires  and  telephone  wires  were  carried  on  the 
same  poles — the  former  above  the  latter — and  the  line 
was  about  two  miles  in  length  and  was  on  a  private  right 
of  way.  The  voltage  of  the  high-tension  wires  was  five 
thousand  six  hundred  volts.  There  was  no  provision 
made  to  prevent  the  telephone  wires  coming  in  contact 
with  the  high-tension  wires  which  were  not  insulated, 
and  there  were  no  circuit  breakers  on  the  line  between 
the  substation  and  the  shaft.  The  ground  wires  on  the 
poles  were,  with  few  exceptions,  not  grounded  so  as  to 
carry  oflf  surplus  electricity;  nor  was  any  provision 
made,  in  connection  with  the  telephone  in  the  boiler 
house  at  shaft  No.  4,  for  protection  against  surplus  cur- 
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rent  coming  over  the  telephone  wires.  According  to  the 
testimony  of  the  expert  electricians,  the  customary  pro- 
tectioiji  of  the  telephone  line  was  not  furnished. 

The'  telephone  was  in  a  metal  box  which  was  on  the 
wall  of  the  boiler  house  at  shaft  No.  4,  and  in  using  the 
instrument  it  was  necessary  to  stand  upon  an  iron  plate, 
no  rubber  mat  or  other  insulation  being  supplied. 

On  the  morning  of  May  15,  1913,  there  was  a  severe 
electrical  storm,  and  lightning  struck  the  power  wire  be- 
tween the  substation  and  shaft  No.  4,  breaking  the  wire 
and  causing  it  to  fall  upon  the  telephone  wire.  John 
Carroll  was  the  defendant's  engineer  at  the  substation 
at  that  time.  He  testified  that  his  machine  stopped  and 
the  telephone  bell  rang;  that  he  received  an  electric 
shock  in  trying  to  answer  the  telephone,  being  knocked 
down  just  after  he  had  heard  a  voice  over  the  'phone 
exclaim  "oh";  that  after  he  recovered  he  went  to  the 
boiler  house  and  found  Paul  Acken,  the  company's  en- 
gineer, lying  dead  or  unconscious  on  the  floor;  that, 
failing  to  arouse  him,  he,  a  few  minutes  thereafter, 
saw  Acken's  son  coming  along  the  road  and  called  to 
him.  Carroll  testified  he  told  young  Acken  his  father 
was  dead,  that  he  said  nothing  about  a  doctor  except  that 
a  doctor  would  be  of  no  use  as  his  father  was  dead. 
Young  Acken,  however,  testified  that  Carroll  told  him 
that  his  father  was  lying  at  the  boiler  house  dead  or  un- 
conscious and  that  he  should  "go  after  a  doctor  and  get 
the  bosses  there."  This  testimony  was  corroborated  by 
other  witnesses,  and  the  jury  found  that  Carroll  did  tell 
the  boy  to  get  a  doctor.  Young  Acken  went  to  the  office 
of  Dr.  Jones  (the  plaintiff)  and  told  him  that  Carroll 
had  sent  him  for  a  doctor,  and  he  then  went  to  Ehrenfeld 
and  notified  the  employees  at  defendant's  plant.  The 
plaintiff  testified  that  he  responded  immediately  to  the 
call  and  went  to  the  shaft  He  found  no  one  in  the  boiler 
house  except  Paul  Acken  who  was  lying  unconscious  or 
dead  on  the  floor  not  far  from  the  telephone  box.  He 
ATOininAH  Acken^.  but,  being  unable  to  determine  cer- 
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tainly  whether  he  was  alive,  the  doctor  turned  to  the  tele- 
phone to  summon  aid,  and  as  he  picked  up  the  receiver 
he  was  seriously  injured  by  an  electric  current. 

The  plaintiff  alleges  that  the  defendant  company  was 
negligent  in  the  construction,  maintenance  and  opera- 
tion of  the  high-tension  power  line  and  telephone  line 
which  resulted  in  his  injuries.  The  verdict  and  judg- 
ment were  for  the  plaintiff  and  defendant  has  appealed. 

The  defendant  denies  the  right  of  the  plaintiff  to  re- 
cover for  the  following  reasons:  (a)  the  plaintiff  was  a 
mere  licensee  on  the  premises;  (b)  if  an  invitee,  the 
plaintiff  exceeded  his  invitation  by  attempting  to  use  the 
telephone;  and  (c)  defendant  had  no  knowledge,  either 
expresa  or  implied,  that  the  premises  were  in  a  danger- 
ous condition,  had  no  time  to  repair,  and  did  not  know 
that  Dr.  Jones  contemplated  going  on  the  premises. 

We  think  the  judgment  in  favor  of  the  plaintiff  in  the 
court  below  should  be  sustained.  The  only  disputed 
fact,  material  to  the  issue,  was  whether  Carroll  in- 
structed young  Acken  to  summon  a  physician,  and  it  was 
found  for  the  plaintiff.  The  verdict,  under  the  instruc- 
tions given  the  jury,  also  conclusively  establishes  that 
the  defendant  was  negligent,  as  alleged  in  the  statement, 
and  that  the  plaintiff  was  free  from  fault.  The  evidence 
justified  the  finding  that  telephone  service  with  the  boiler 
house  was  cut  off  at  the  time  of  the  accident,  and  that 
Carroll  was  the  only  employee  of  the  defendant  near  the 
boiler  house  at  that  time.  We  think,  under  the  undis- 
puted facts,  that  Dr.  Jones  entered  upon  the  defendant's 
premises  as  an  invitee  and  not  as  a  licensee,  as  contended 
by  the  defendant.  Carroll  was  the  engineer  at  the  sub- 
station, a  short  distance  from  the  boiler  house.  After 
lightning  had  struck  the  high-tension  wire,  he  attempted 
to  use  the  telephone  wire  which  was  highly  charged  by 
contact  with  the  power  wire  and  received  a  severe  shock. 
As  soon  as  he  recovered  from  the  shock,  he  went  to  the 
boiler  house  where  he  discovered  Acken's  body  lying  on 
the  floor  near  the  telephone  box.    He  recognized  the 
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necessity  for  Immediate  medical  assistance,  possibly 
from  the  effects  of  a  like  shock  received  by  himself.  His 
experience  told  him  that  it  would  be  dangerous  to  use  the 
telephone  in  attempting  to  communicate  with  the  officers 
of  the  defendant  company  or  in  calling  medical  assist- 
ance for  Acken.  He  then  did  the  only  thing  he  could  do, 
sent  a  messenger  to  summon  a  physician.  Can  it  be 
doubted  that  had  the  president  or  any  other  high  official 
of  the  defendant  company^  under  the  circumstances  and 
with  Carroll's  knowledge  of  what  had  occurred,  entered 
the  power  house  and  found  the  body  of  the  company^s 
engineer,  as  Carrpll  did,  he  would  not  have  summoned  a 
physician?  We  will  answer  the  question  in  the  lan- 
guage of  Judge  CooLBY  in  Marquette  &  Ontonagon  B.  B. 
Co.  V.  Taf t,  28  Mich.  289 :  "We  shall  not  stop  to  proye 
that  there  is  a  strong  moral  obligation  resting  upon  any- 
one engaged  in  a  dangerous  business,  to  do  what  may  be 
immediately  necessary  to  save  life  or  prevent  an  injury 
becoming  irreparable,  when  an  accident  happens  to  a 
person  in  his  employ.  We  shall  assume  this  to  be  too 
obvious  to  require  argument."  As  already  pointed  out, 
Carroll  could  not  communicate  with  the  officers  of  the 
company  and  was  the  only  representative  of  the  defend- 
ant on  the  premises  or  near  the  boiler  house  when  the 
emergency  arose  requiring  immediate  medical  assistance 
for  Acken.  The  emergency  had  to  be  met  at  once,  and  the 
dictates  of  humanity  and  duty  compelled  Carroll  to  pro- 

'  cure  medical  aid  in  attempting  to  save  Acken's  life.  The 
emergency  and  immediate  necessity  for  prompt  action 
to  meet  it,  by  summoning  the  physician,  was  authority 
for  Carroll  to  act  in  the  absence  of  the  officers  of  the  com- 

,  pany  and  his  inability  to  communicate  with  them.  ^The 
emergency  of  an  accident,  or  an  unusual  condition  which 
requires  prompt  action,  may  invest  the  representative 
of  the  company,  highest  in  authority,  who  is  then  pres- 
ent, with  power  to  do  such  things  as  are  reasonable  to 
meet  the  emergency :  Short  v.  Delaware  &  Hudson  Co., 
41  Pa.  Superior  Ct.  141, 144. 
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Holding,  as  we  do,  that  Dr.  Jones  was  an  invitee  on 
the  premises  at  the  time  he  was  injured,  it  follows  that 
it  was  the  defendant's  duty  to  keep  the  premises  in  a  safe 
condition  that  he  might  not  be  injured  while  he  was 
there  professionally  in  response  to  the  invitation. 

We  do  not  determine,  as  it  is  not  involved  in  the  case, 
that  Carroll  had  implied  authority  to  bind  the  defend- 
ant for  professiolial  services  rendered  by  the  plaintiff  to 
the  injured  employee,  but  simply  that  he  had  the  au- 
thority to  invite  the  plaintiff  upon  the  premises  for  the 
purpose  of  rendering  aid  to  the  employee,  and  that  the 
plaintiff  went  upon  the  premises  by  express  invitation 
and  not  as  a  licensee. 

We  are  not  favorably  impressed  with  the  argument 
that  Dr.  Jones  exceeded  his  invitation  by  attempting  to 
use  the  telephone.  It  certainly  could  not  be  so  declared 
as  a  matter  of  law.  He  did  not  know,  and  there  was 
nothing  to  warn  him,  that  it  was  dangerous  to  use  the 
instrument.  The  doctor  needed  assistance  and,  no  mes- 
senger being  present  and  the  telephone  being  within 
reach,  he  did  what  anyone,  under  like  circumstances, 
would  have  done.  He  did  not  leave  the  spot  where  the 
body  lay  to  make  use  of  the  telephone,  and  was,  there- 
fore, clearly  within  the  space  to  which  the  invitation 
referred.  The  telephone  was  one  of  the  means  he  at- 
tempted to  use  to  carry  out  the  purpose  of  the  invitation. 

There  is  no  merit  in  the  defendant's  contention  that 
there  can  be  no  recovery  because  it  had  no  knowledge  or 
notice  that  the  premises  were  in  a  dangerous  condition 
and  no  time  to  repair,  and  did  not  know  that  plaintiff 
contemplated  going  on  the  premises.  The  negligence 
complained  of  in  the  statement  and  shown  by  the  evi- 
dence was  the  defective  construction  of  the  power  and 
telephone  lines  and  the  failure  to  provide  safeguards  to 
prevent  a  broken  uninsulated  power  wire  falling  upon 
the  telephone  wire.  It  is,  therefore,  immaterial  whether 
the  defendant  knew  of  the  fall  of  the  wire  or  had  time  to 
replace  it. 

Tbe  judgment  is  affirmed. 
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Saunders  v.  Pittsburgh  Eailways  Company, 
Appellant. 

Negligence — Damages — Lose  of  earning  capacity — Death — Evi- 
dence— Charge  of  court, 

1.  In  an  action  to  recover  damages  for  injuries  to  plaintiff?8  wife, 
caused  by  defendant's  negligence,  where  it  appeared  that  she  died 
from  apoplexy,  and  where  it  was  contended  that  her  death  had  been 
accelerated  by  the  effects  of  the  accident,  the  court  erred  in  sub- 
mitting to  the  jury  the  question  as  to  how  long  beyond  the  actual 
time  of  her  death  plaintiffs  wife  probably  would  have  lived  if  she 
had  not  been  injured,  where  the  only  evidence  on  such  question 
was  that  of  physicians  who  testified  that  in  their  judgment  the 
accident  accelerated  her  death,  but  who  failed  to  state  how  much 
her  expectancy  of  life  was  probably  shortened  thereby. 

2.  In  such  case  where  it  appeared  that  prior  to  the  accident  de- 
cedent had  entered  into  an  arrangement  with  her  son  by  which 
she  was  to  receive  five  dollars  monthly  if  she  did  not  go  out  to 
work,  the  court  erred  in  submitting  to  the  jury  the  question  as  to 
how  long  the  arrangement  between  the  son  and  deceased  was  to 
continue,  where  the  son  was  living  and  available  but  did  not  testi^ 
at  the  trial,  and  there  was  no  other  evidence  on  the  subject. 

Practice,  Supreme  Court — Assignmente  of  error — Abandonment 
of  appeal, 

3.  Where  on  an  appeal  from  judgments  in  favor  of  a  husband 
and  wife  for  injuries  sustained  by  the  latter,  the  assignments  of 
error  relate  only  to  the  rights  of  the  husband,  the  appeal  from  the 
judgment  in  favor  of  the  wife  will  be  treated  as  abandoned. 

Argued  Oct.  17,  1916.  Appeals,  Nos.  140  and  141, 
Oct.  T.,  1916,  by  defendant,  from  judgments  of  C.  P.  Al- 
legheny Co.,  Jan.  T.,  1913,  No.  1520,  on  verdicts  for 
plaintiffs  in  case  of  Alexander  Saunders,  Administrator 
of  the  Estate  of  Frances  Saunders,  Deceased,  and  Alex- 
ander Saunders  v.  Pittsburgh  Railways  Company.  Be- 
fore Brown,  C.  J.,  Potter,  Moschziskbr,  Frazbr  and 
Walling,  JJ.    Reversed. 
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Trespass  to  recover  damages  for  personal  injuries. 
Before  Evans,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  Alexander  Saunders  in  the  sum  of  tl,500 
and  for  Alexander  Saunders,  Administrator  of  the  Es- 
tate of  Frances  Saunders,  Deceased,  in  the  sum  of  f3,000 
and  judgments  thereon.    Defendant  appealed. 

Errors  assigned  were  the  portions  of  the  charge  re- 
ferred to  in  the  opinion  of  the  Supreme  Court. 

Craig  Smith,  with  him  Clarence  Burleigh  and  William 
A.  Challener,  for  appellant. — ^The  burden  is  always  upon 
the  plaintiff  to  prove  every  part  of  his  case,  including 
the  measure  of  damages,  and  the  court  will  not  submit 
to  a  jury  a  question  upon  which  their  answer  can  only 
be  a  guess :  Ott  v.  Philadelphia,  235  Pa.  354 ;  Beck  v.  B. 
&  O.  B.  R.  Co.,  233  Pa.  344 ;  Kost  v.  Ashland  Borough, 
236  Pa.  164;  Peters  v.  Bessemer  &  Lake  Erie  R.  R.  Co., 
225  Pa.  307;  Moss  v.  Philadelphia  Rapid  Transit  Co., 
42  Pa.  Superior  Ct.  466;  McCarthy  v.  Philadelphia 
Rapid  Transit  Co.,  42  Pa.  Superior  Ct.  526. 

The  court  erred  in  allowing  the  jury  to  find  from  the 
evidence  that  decedent's  death  was  hastened  by  her  ac- 
cident: Foley  V.  Philadelphia  Rapid  Transit  Co.,  240 
Pa.  169. 

Rody  P.  Marshall,  of  Thos.  M.  d  Rody  P.  Marshall,  for 
appellee. 

Opinion  by  Mr.  Justicb  Moschziskbb,  January  8, 
1917: 

The  wife  of  the  plaintiff,  Alexander.  Saunders,  was  in- 
jured while  a  passenger  on  a  car  of  the  defendant  com- 
pany, through  the  latter's  negligence ;  both  she  and  her 
husband  sued  for  damages,  but  before  the  present  trial 
Mrs.  Saunders  died,  and  her  administrator  was  substi- 
tuted upon  the  record ;  verdicts  were  rendered  and  judg- 
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ments  entered  in  favor  of  both  plaintiffs ;  the  defendant 
appealed;  but  assigns  for  error  parts  of  the  charge  which 
deal  only  with  the  claim  of  the  husband ;  hence^  the  ap- 
peal from  the  judgment  in  favor  of  the  estate  of  the  de- 
celised  wife  must  here  be  treated  as  abandoned. 

In  the  portion  of  the  charge  complained  of  in  the  first 
assignment  of  error^  the  trial  judge  said :  '^Mrs.  Saun- 
ders lived  a  little  over  three  years  and  three  months  after 

the  accident  and  then  died from  apoplexy 

It  Is  claimed  by  the  plaintiff that,  while  the  injury 

which  Mrs.  Saunders  received  was  not  the  cause  of  the 

apoplexy ,  her  death  was  accelerated  and  brought 

about  sooner  than  it  otherwise  would  have  been  by  the 
pain  and  suffering  which  she  endured  as  a  result  of  the 
injuries  which  she  sustained  by  this  accident.  The  ques- 
tion of  the  influence  of  that  pain  and  suffering  upon  the 
condition  of  this  woman,  which  resulted  in  her  death,  is 
not  definite ,  but  it  is  a  question to  be  con- 
sidered in  connection  with  the  husband's  claim  for  dam- 
ages  Whether  or  not  this  accident had  any- 
thing to  do  with  accelerating  her  death  becomes  impor- 
tant  ^because,  if  the  accident  hastened  her  death,  to 

the  extent  of  the  time  which  that  death  was  hastened  by 
the  accident,  the  husband  would  lose  her  services  just 

that  much  sooner  than  he  otherwise  would. If  Mrs. 

Saunders's  death  was  in  no  way  affected  by  the  injury 
which  she  received then  there  is no  uncer- 
tainty as  to  the  time  of  her  life  following  this  accident 

,  that  would  be  fixed  by  her  death  on  August  31, 

1915.     But,  if  the  injury  which  she  received  hastened 

her  death ,  to  what  extent  did  her  injury  hasten 

her  death,  and  how  many  years  would  she  have  lived 

more  if  she  had  not  been  injured? It  is  a  question 

of  fact and a  matter  which  you  ought  to  con- 
sider in  passing  upon  the  question  of  damages  in  this 
case." 

While,  as  shown  by  the  excerpts  just  quoted  from  the 
charge,  the  learned  court  below  submitted  to  the  jury 
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for  their  determination  the  question  of  fact  as  to  how 
long  beyond  the  actual  time  of  her  death  Mrs.  Saunders 
probably  would  have  lived  if  she  had  not  been  injured, 
yet  there  is  not  a  syllable  of  evidence  which  would  jtis- 
tify  the  jury  in  reaching  any  definite  conclusion  upon 
that  point.  True,  the  doctors  for  the  plaintiff  said,  in 
an  indefinite  way,  that  in  their  judgment  the  results  of 
the  accident  accelerated  the  demise  of  the  injured 
woman,  but  they  were  not  asked,  and  did  not  attempt  to 
estimate  or  express  an  opinion,  as  to  how  much  her  ex- 
pectancy of  life  was  probably  shortened  thereby.  If  the 
known  facts  did  not  justify  the  medical  experts  in  ex- 
pressing any  definite  view  upon  this  aspect  of  the  case, 
the  jury  should  not  have  been  invited  or  permitted  to 
hazard  a  guess  thereon ;  in  this  respect  the  assignment 
under  consideration  indicates  clear  error. 

The  second  assignment  deals  with  a  feature  which  we 
had  before  us  on  a  prior  appeal  in  this  case.  In  252  Pa. 
79,  80,  we  said,  referring  to  the  injured  woman :  "She 
testified  that  her  son  said  he  would  give  her  |5  a  month 
and  would  keep  her  in  clothes,  if  she  did  not  go  out  to 
work;  that  she  had  accepted  his  offer  and  had  not  been 
working  for  six  or  eight  weeks  prior  to  the  accident. 

The  compensation  which  the  husband  was  entitled 

to  receive  for  the  injury  sustained  by  his  wife  was  the 
pecuniary  loss  he  sustained  by  reason  of  the  injuries  re- 
sulting from  the  defendant's  negligence.  If  the  plain- 
tiff and  her  son  intended  to  continue  this  arrangement, 
it  is  manifest  that  whatever  the  wife's  earning  capacity 
may  have  been,  it  would  not  have  benefited  her  husband 
in  the  future,  and  hence  its  loss,  resulting  from  the  de- 
fendant's negligence,  was  no  detriment  to  him."  We 
then  ruled  that  the  duration  of  the  condition  of  affairs 
brought  about  by  the  arrangement  between  Mrs.  Saun- 
ders and  her  son,  was  a  material  point  in  the  case,  as  to 
which  cross-examination  should  have  been  allowed,  and 
that  the  refusal  thereof  was  error  which  necessitated  a 
new  venire. 
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On  the  present  trial,  the  jury  was  instructed,  inter 
alia:  "Her  [the  wife's]  earning  power  must  not  only 
have  been  diminished,  but  he  [the  husband]  must  have 
suffered  a  loss  thereby;  and,  therefore,  the  other  ques- 
tion in  this  case,  the  fact  that  for  some  time  before  the 
accident  happened  she  had  ceased  going  out  to  do  wash- 
ing, under  an  arrangement  with  her  stepson,  by  which 
he  agreed  to  furnish  her  with  clothes  and  pay  her  |5  a 
month,  which  she  had  accepted,  and  which  they  were 

acting  upon  at  that  time,  becomes  important How 

long  that  would  continue  is  a  question  of  which,  unfor- 
tunately,  we  have  no  evidence;  but  it  was  an  ar- 
rangement between  Mrs.  Saunders  and  her  stepson,  at 
least  of  indefinite  duration,  a  situation  which  might 
terminate  or  which  might  last  for  the  remainder  of  her 
life.  That  is  an  important  question,  if  you  come  to  the 
question  of  what  Mr.  Saunders's  damages  are,  in  this  ^ 
case."  Here  again  there  was  submitted  to  the  jurors 
an  issue  as  to  the  probable  duration  of  a  certain  material 
state  of  affairs,  without  any  evidence  upon  the  subject  to 
enable  them  to  reach  an  intelligent  conclusion ;  this  also 
was  error. 

Although  Mrs.  Saunders  died  between  the  first  and 
second  trials,  yet  the  stepson  was  alive  and  could  have 
been  called  as  a  witness,  so  it  was  perfectly  possible  to 
obtain  evidence  as  to  the  probable  duration  of  the  ar- 
rangement under  which  Mrs.  Saunders  had  discontinued 
her  earnings;  and  since,  on  the  former  appeal,  we  ruled 
that  this  point  was  a  material  one,  it  should  not  have 
been  submitted  to  the  jury  without  the  best  evidence  ob- 
tainable being  presented  in  connection  therewith. 

Since  the  judgment  for  the  administrator  must  stand, 
on  another  trial  the  question  as  to  whether  or  not,  as  be- 
tween Mrs.  Saunders  and  her  husband,  the  wife's  earn- 
ings would  belong  to  the  latter  or  the  former,  may  be- 
come important;  hence,  this  feature  of  the  case  ought 
not  to  be  lost  sight  of,  if  evidence  should  be  presented 
under  which  it  might  be  found  that  the  wife  had  an  ex- 
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pectancy  of  life,  with  earning  capacity,  beyond  the  date' 
of  her  death :  see  Lewis's  Est.,  156  Pa.  337;  Nuding  v. 
Urich,  169  Pa.  289,  293;  Standen  v.  Penna.  B.  B.  Co., 
214  Pa.  189,  198;  Schmelzer  v.  Chester  Trac.  Co.,  218 
Pa.  29,  33. 

The  appeal  from  the  judgment  in  favor  of  the  estate 
of  the  wife  is  dismissed ;  but  both  assignments  of  error 
in  the  other  appeal  are  sustained,  and  that  judgment  is 
reversed  with  a  venire  facias  de  novo. 


Jimmo  V.  Frick,  Appellant. 

Negligence — Master  and  servant  —  Automohile9^ — ChoAiffeur  — 
Chauffeur  furnished  hy  garage, 

1.  In  order  to  hold  the  owner  of  an  automobile  liable  for  the 
negligence  of  the  driver  it  is  not  necessary  to  show  the  driver  to 
have  been  m  the  general  employment  of  the  defendant,  or  that  he 
was  under  any  special  engagement  of  service  to  him,  or  entitled  to 
compensation  from  him  directly.  It  is  enough  that  at  the  time  of 
the  accident  he  was  in  charge  of  the  defendant's  properly  by  his 
assent  and  authority,  engaged  in  his  business,  and,  in  respect  to 
that  property  and  business,  under  his  control. 

2.  Where,  in  an  action  against  the  owner  of  an  automobile  to 
recover  damages  for  injuries  sustained  through  the  operation  of  the 
car  while  being  driven  by  a  chauffeur,  the  disputed  question  was 
whether  the  relation  of  master  and  servant  existed  between  the 
owner  and  the  chauffeur,  the  court  properly  charged  the  jury  that 
such  relationship  existed  and,  that  defendant  was  liable  if  the 
chauffeur  was  negligent,  where  it  appeared  that  the  defendant  had 
no  regular  chauffeur  and  did  not  drive  the  car  himself,  but  when- 
ever he  used  the  car  procured  a  driver  from  a  garage  at  a  stipulated 
rate,  which  he  paid  directly  to  the  garage  on  a  monthly  account; 
that  the  driver  on  each  occasion  was  selected  by  the  garage  from 
among  its  employees;  and  that  the  accident  in  question  occurred 
while  the  chauffeur  was  engaged  in  driving  the  car  back  to  the 
garage  after  the  defendant  had  been  driven  to  a  given  destination. 

Luckett  V.  Reighard,  248  Pa.  24,  distinguished. 

Argued  October  19,  1916.     Appeal,  No.  108,  Oct.  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Allegheny; 
Vol.  cclv— 23 
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Co.,  Jan.  T.,  1913,  No.  2637,  in  case  of  Charles  A.  Jimmo 
V.  W.  E.  Prick.  Before  Brown,  C.  J.,  Mbstrbzat, 
MoscHziSKBB,  Fbazeb  and  WaixLING,  JJ.    Affirmed. 

Trespass  for  personal  injuries.  Before  Macfab- 
LANB,  J. 

The  opinion  of  the.  Supreme  Court  states  the  case. 

Verdict  for  plaintiff  for  |6,500  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  the  charge  of  the 
court  and  in  refusing  defendant's  motion  for  judgment 
n.  o.  V. 

W.  K.  Jennings,  with  him  D.  C.  Jennings,  for  appel- 
lant.— ^At  the  time  of  the  accident  the  relation  of  master 
and  servant  did  not  exist  between  the  defendant  and  the 
driver  of  the  automobile  which  injured  the  plaintiff: 
Luckett  V.  Reighard,  248  Pa.  24 ;  Firemen's  Fund  In- 
surance Co.  V.  Schreiber,  150  Wis.  42  (135  N.  W.  Repr. 
496) ;  Lotz  v.  Hanlan,  217  Pa.  339;  Moon  v.  Matthews, 
227  Pa.  488;  Kimball  v.  Cushman,  103  Mass.  194;  Wol- 
laston  V.  Park,  47  Pa.  Superior  Ct.  90 ;  Gibson  v.  Besse- 
mer &  Lake  Erie  R.  R.  Co.,  226  Pa.  198 ;  Bard  &  Wenrich 
V.  Yohn,  26  Pa.  482 ;  Rowand  v.  Qermantown  Trust  Co., 
248  Pa.  341. 

Meredith  R,  Marshall,  with  him  RodAi  P.  Marshall  and 
E.  T.  Adair,  for  appellee. — The  court  properly  charged 
that  the  chauffeur  was  defendant's  servant :  Luckett  v. 
Reighard,  248  Pa.  24 ;  Philadelphia,  Wash.  &  Balto.  R. 
R.  Co.  V.  Hahn,  22  W.  N.  C.  32;  First  Presbyterian  Con- 
gregation V.  Smith  &  Minnahan,  1^63  Pa.  561;  Pender 
V.  Raggs,  178  Pa.  337;  Harrisburg  v.  Saylor,  87  Pa.  216 ; 
Reynolds  v.  Braithwaite,  131  Pa.  416. 

Opinion  by  Me.  Justicjb  Mbstrbzat,  January  8, 1917 : 
We  think  that  the  learned  court  was  right  in  holding 
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there  was  sufllcient  evidence  to  submit  to  the  jury  on  the 
question  of  the  chauffeur's  negligence,  and  that  the  jury 
was  fully  justified  in  finding  that  his  negligence  caused 
the  plaintiffs  injuries. 

The  undisputed  facts  show,  as  stated  substantially  by 
the  learned  court  below,  that  the  defendant's  automobile 
was  kept  at  the  garage  of  the  Anderson  Automobile  Com- 
pany under  a  contract  between  the  defendant.  Prick, 
and  the  company  for  storage  at  nine  dollars  per  month, 
cleaning  and  oiling  to  be  done  and  gasoline,  etc.,  sup- 
plied when  required.  Prick  did  not  have  a  chauffeur 
and  did  not  drive  the  car  himself,  and  when  he  wished  to 
use  it  the  company  agreed  to  furnish  a  driver  at  seventy- 
five  cents  an  hour,  selecting  any  one  of  its  employees. 
Payments  were  made  for  all  charges  on  monthly  state- 
ments. The  drivers  were  paid  by  the  company  which 
selected  the  driver  on  each  occasion  when  Prick  required 
one  to  operate  his  machine.  He  testified  that  he  had  no 
authority  over  the  drivers  assigned  to  him  except  to  di- 
rect them  where  he  wished  to  go  and  when  he  was  in  the 
car  to  check  them  if  they  drove  at  a  too  high  rate  of 
8x>eed.  The  accident  resulting  in  the  plaintiff's  injuries 
happened  on  August  8, 1912.  On  that  morning  the  com- 
pany, at  Prick's  request,  sent  his  car  to  his  residence  by 
Oannon  as  the  chauffeur.  He  drove  Prick  and  a  friend, 
by  Prick's  direction,  to  Ambridge,  then  to  the  railroad 
station  at  Sewickley,  where  they  alighted.  Prick  sent 
Gannon  to  his  (Prick's)  house  with  some  robes  which  he 
left  there,  and  after  leaving  the  house  and  when  Gannon 
was  on  his  way  to  the  garage  the  accident  occurred. 

The  facts  appeared  from  Prick's  testimony,  except 
what  occurred  after  Gannon  left  the  railroad  station,  and 
the  court  instructed  the  jury  that  if  the  plaintiff  was  in- 
jured through  Gannon's  negligence,  Prick  was  liable. 

We  think  the  learned  court  reached  the  correct  conclu- 
sion. The  defendant  was  the  owner  of  the  car.  The  re- 
lation of  bailor  and  bailee  existed  between  him  and  the 
automobile  company  for  the  purpose  of  storage  of  the 
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car.  It  was  operated  by  the  defendant  by  a  chauflfeur. 
The  bailee  under  its  contract  had  no  authority  to  oper- 
ate the  car  and  did  not  assume  to  do  so.  The  company, 
in  accordance  with  its  contract,  selected  pne  of  its  em- 
ployees as  a  driver  when  the  defendant  desired  to  use 
his  car,  and  the  latter  paid,  in  addition  to  the  storage, 
a  fixed  sum  per  hour  for  his  services.  It  is  true  that  he 
was  not  paid  for  his  services  directly  by  Mr.  Prick,  but 
he  received  his  compensation  indirectly  from  Mr.  Prick 
through  the  automobile  company.  The  situation  would 
not  have  been  different  had  the  company  that  morning 
put  the  car  in  charge  of  a  chauffeur  not  regularly  em- 
ployed by  it.  The  defendant  had  a  license  to  operate 
the  car.  The  car  left  the  garage  only  by  direction  of 
the  defendant  and  when  he  desired  to  use  it,  and  from 
that  time  it  was  under  the  control  of  its  owner  by  his 
chauffeur  Who  was  required  to  obey  all  his  orders  in 
operating  the  car.  He  controlled  the  speed  of  the  car 
and  directed  Gannon  Where  to  go  from  the  time  he  left 
the  garage  until  he  returned  the  car  to  it.  If  Gannon 
disobeyed  the  defendant's  orders,  or  for  any  other  cause, 
the  defendant  could  have  discharged  him  from  his  serv- 
ice ;  or,  if  the  defendant  preferred  another  driver  to  oper- 
ate the  car,  he  could  have  dismissed  Gannon  and  put  the 
car  in  the  charge  of  another  chauffeur.  If  the  automo- 
bile company  selected  a  careless  or  inefficient  driver,  as 
soon  as  the  fact  was  discovered  the  defendant  not  only 
had  the  right  but  it  was  his  duty  to  dismiss  him  from  his 
service.  He  could  not  discharge  him  from  the  service  of 
the  company  but  from  his  own  service  in  operating  the 
car  on  that  occasion. 

It  is  dear,  we  think,  that,  while  Gannon  was  in  the 
general  employment  of  the  automobile  company,  he  was 
the  servant  of  defendant  as  long  as  he  had  charge  of  and 
was  operating  the  latter's  car  on  the  morning  of  the  ac- 
cident. A  person  may  be  in  the  employment  and  pay  of 
another  person  and  yet  not  necessarily  maj^e  the  latter 
the  master  and  responsible  for  his  acts.  The  master  is 
the  person  in  whose  business  he  is  engaged  at  the  time, 
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and  who  has  the  right  to  control  and  direct  his  conduct : 
Berry's  Law  of  Automobiles,  Section  597.  The  relation 
of  master  and  servant  was  created  between  the  defend- 
ant and  the  chauffeur,  and,  as  Gannon  was  driving  the 
car  on  Frick's  business  at  the  time  of  the  accident  and 
was  under  Prick's  control,  the  latter  was  responsible  for 
the  chauffeur's  negligence.  The  principle  controlling 
the  case  is  well  settled  by  many  authorities,  and  is 
correctly  stated  in  Kimball  v.  Cushman,  103  Mass.  194, 
where  it  is  said :  "It  is  not  necessary  that  he  should  be 
shown  to  have  been  in  the  general  employment  of  the 
defendant,  nor  that  he  should  be  under  any  special  en- 
gagement of  service  to  him,  or  entitled  to  compensation 
from  him,  directly.  It  is  enough  that,  at  the  time  of  the 
accident,  he  was  in  charge  of  the  defendant's  property 
by  his  assent  and  authority,  engaged  in  his  business,  and, 
in  resi)ect  to  that  property  and  business,  under  his  con- 
trol." 

The  case  is  distinguished  in  its  facts  from  Luckett  v. 
Beighard,  248  Pa.  24.  In  that  case  the  defendant  agreed, 
for  a  stipulated  sum,  not  only  to  store  the  owner's  ma- 
chine, but  also  to  deliver  it  at  the  owner's  house  and  take 
it  from  the  house  to  the  garage.  When,  therefore,  the 
machine  was  being  taken  to  the  owner's  house  or  re- 
turned from  the  house  to  the  garage  by  the  defendant's 
driver,  his  agent,  the  machine  was  under  the  sole  control 
of  the  defendant  in  the  discharge  of  his  contractual  obli- 
gation. In  that  case,  it  was  as  much  the  defendant's 
duty  to  deliver  the  automobile  at  the  house  and  return  it 
,  to  the  garage  as  it  was  his  duty  to  keep  it  on  stdrage  in 
the  garage,  and  while  the  driver  of  the  owner  of  the 
garage  was  taking  it  to  or  bringing  it  from  the  house,  it 
was  on  the  business  and  under  the  control  of  the  garage 
keeper.  In  that  case  the  accident  occurred  when  the 
driver  was  bringing  the  machine  from  the  house  to  the 
garage,  and  it  was  held  that  the  owner  of  the  garage  was 
liable  for  the  injury  resulting  from  his  chauflfeur's  negli- 
gence. 

The  judgment  is  aflSrmed. 
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Edwards^s  Estate.'*' 

Wills — Construction — Remainders — Vested —  Contingent  —  Oift 
to  class  —  Precatory  words  —  Mandatory  words  —  "Wish'*  —  Rule 
against  perpetuities, 

1.  Where  an  estate  is  given  to  a  life  tenant^  with  remainder  to 
the  children  of  the  life  tenant,  the  estate  vests  at  once  upon  the 
birth  of  each  child,  subject  to  open  and  let  in  after-bom  children, 
without  regard  to  the  question  whether  or  not  a  child  survives  the 
life  tenant. 

2.  Precatory  words  in  a  will  when  used  to  express  intention  to 
control  or  direct  are  mandatory. 

3.  A  vested  remainder  is  not  subject  to  the  rule  against  per- 
petuities. 

4.  Testatrix  by  will  provided  that  each  of  her  four  daughters 
should  share  equally  in  the  income  of  her  residuary  estate,  and  by 
codicil  provided  as  to  a  part  thereof  that  ''when  the  life  interest 
of  the  present  heirs  expires,  that  which  is  in  trust  shall  go  to  my 
grandchildren,"  and  ^'at  the  death  of  each  (daughter),  her  share 
shall  continue  in  trust  for  my  grandchildren" ;  and  that  payments 
to  the  grandchildren  should  be  made  on  the  decease  of  the  surviving 
daughter.  There  were  grandchildren  living  at  the  date  of  the  death 
of  the  testatrix.  Two  of  the  daughters  contended  that  the  remain- 
ders to  the  -grandchildren  were  contingent,  not  supported  by  prior 
vested  particular  estates  and  therefore  failed ;  and  further  that  they 
violated  the  rule  against  perpetuities.  Held,  (1)  the  gift  in  re- 
mainder vested  in  the  grandchildren  at  date  of  testatrix's  death, 
subject  to  open  to  let  in  all  members  of  the  class  who  might  be 
born  during  the  continuation  of  the  particular  estate;  and  (2)  the 
rule  against  perpetuities  did  not  apply. 

5.  In  such  case  where  testatrix  by  codicil  provided  *Vhere  it  (a 
former  codicil)  directs  division  of  estate  accumulated  from  income 
during  my  lifetime,  I  wish  half  of  that  added  to  the  present  amount 
in  trust,  each  daughter  to  have  equal  share  of  income  from  same, 
and  at  the  death  of  each,  her  share  shall  continue  in  trust  for  my 
grandchildren,"  the  word  *Svish"  is  mandatory  and  not  precatory. 

Kountz's  Estate,  213  Pa.  390,  analyzed  and  distinguished. 

*[It  was  intended  that  this  case  should  have  been  reported  with 
Edwards's  Estate,  254  Pa.  159;  by  an  oversight  it  was  omitted — 
Reporter.] 
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Argued  Oct.  12,  1915.  Appeals,  Nos.  57  and  58,  Oct. 
T.,  1915,  by  Mary  L.  Edwards  and  Eliza  T.  Edwards, 
from  decree  of  O.  C.  Allegheny  Co.,  Sept.  T.,  1914,  No. 
443,  dismissing  exceptions  to  adjudication  in  Estate  of 
Eliza  Thaw  Edwards,  deceased.  Before  Brown,  C.  J., 
Mbstrbzat,  Potter,  Stewart  and  Frazbr,  JJ.  Af- 
firmed. 

Exceptions  to  adjudication.    Before  Miller,  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court 
The  court  in  banc  dismissed  exceptions  to  the  findings 
and  conclusions  of  the  auditing  judge.     Mary  L.  Ed- 
wards and  Eliza  T.  Edwards  appealed. 

E.  E.  Kiernan,  John  D.  Broion,  and  John  E,  Winner, 
for  appellant. — The  remainders  to  the  grandchildren 
were  contingent:  Patterson's  Est.,  247  Pa.  529;  Cog- 
gins's  App.,  124  Pa.  10;  Kountz's  Est.  (No.  1),  213  Pa. 
390;  Carstensen's  Est,  196  Pa.  325;  Reed's  App.,  118 
Pa.  215. 

A  gift  in  remainder  to  those  of  a  class  who  may  be  sur- 
viving at  a  future  time  at  the  termination  of  the  future 
estate  is  contingent,  for  until  then  the  remaindermen 
cannot  be  ascertained:  Johnson's  Est.,  185  Pa.  179; 
Gerber's  Est.,  196  Pa.  366. 

Where  the  remainder  is  contingent  and  void  under  the 
rule  against  perpetuities,  the  antecedent's  particular 

estate  also  falls  and  the  heirs  at  law  are  entitled  to  im- 

•  

mediate  possession:  Kountz's  Est.  (No.  1),  213  Pa.  390. 

The  subject-matter  of  the  trust  attempted  to  be  created 
is  too  indefinite  and  uncertain:  Woelpper's  App.,  126 
Pa.  562;  Reilly's  Est,  200  Pa.  288;  Lewis's  Est,  203  Pa. 
219. 

The  words  in  the  codicil  of  July  27,  1911,  are  preca- 
tory, not  mandatory,  and  do  not  create  a  trust. 

Gordon  d  Smith,  for  appellees. — The  remainder  to  the 
grandchildren  is  vested:    Keller  v.  Lees,  176  Pa.  402; 
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WetherilFs  Est,  214  Pa.  150;  Packer's  Est.  (No.  2),  246 
Pa.  116. 

The  words  of  the  second  codicil  are  not  precatory,  but 
mandatory:  Pennock's  Est,  20  Pa.  268. 

The  bequest  does  not  violate  the  rule  against  perpetui- 
ties: James's  Est,  245  Pa.  118;  Lawrence's  Est.,  136 
Pa.  354;  McClellan's  Est.,  221  Pa.  261. 

Opinion  by  Mb.  Justice  Potter,  February  14, 1916 : 
We  have  here  two  appeals  from  the  decree  of  the 
Orphans'  Court  of  Allegheny  County,  which  bring  before 
us  for  construction,  the  will  of  Mrs.  l^liza  Thaw  Ed- 
wards, deceased.  The  material  provisions  of  the  will 
which  require  consideration  are  found  on  the  first,  and 
fourth  pages,  and  in  the  second  codicil.  On  the  first 
page,  she  uses  this  language :  "There  is  to  be  no  immedi- 
ate division  of  my  estate,  but  each  one  of  my  four  daugh- 
ters shall  share  equally  of  its  income  after  certain  be- 
quests are  made.  I  appoint  my  son-in-law,  Charles  E. 
Dickson,  and  my  daughter,  Katherine  M.  Edwards,  my 
executors  in  connection  with  the  Safe  Deposit  &  Trust 
Co.  of  Pittsburgh  where  half  of  my  estate  inherited  from 
my  Father  is  now  in  Trust."  On  the  fourth  page  she 
states:  "When  estate  is  divided,  two  years  after  my 
death,  all  Bonds,  Stocks,  Money  in  Banks,  &c.,  shall  be 
divided  share  and  share  alike,  except  the  part  in  Trust 

The  part  of  estate  now  in  Trust  shall  be  kept 

where  it  now  is,  or  in  some  Trust  approved  by  the  two 
first  executors.  If  change  becomes  necessary  the  new 
Trust  shall  become  the  third  executor.  When  the  life 
interest  of  the  present  heirs  expires,  that  which  is  in 
Trust  shall  go  to  my  grandchildren."  In  the  second 
codicil,  dated  July  27,  1911,  referring  to  the  will,  she 
goes  on  to  say:  "And  on  4th  page  where  it  directs  di- 
vision of  estate  accumulated  from  income  during  my  life 
time,  I  wish  half  of  that  added  to  the  present  amount  in 
Trust,  each  daughter  to  have  equal  share  of  income  from 
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same,  and  at  the  death  of  each,  her  share  shall  continue 
in  Trust  for  my  grandchildren." 

Under  these  provisions  of  the  will,  the  court  below 
awarded  one-half  of  the  balance  in  the  hands  of  the  ac- 
countants to  the  four  daughters  of  testatrix  in  equal 
shares,  and  the  remaining  one-half  to  the  executors  in 
trust  for  the  purposes  specified  in  the  will.  Mary  L. 
Edwards  and  Eliza  T.  Edwards,  two  of  the  daughters  of 
the  testatrix,  have  appealed,  and  their  counsel  contend 
that  the  entire  fund  should  have  been  awarded  to  the 
daughters  of  testatrix  absolutely,  and  free  from  any 
trust.  In  support  of  their  contention,  they  say  that  the 
"remainders  sought  to  be  devised  by  testatrix  to  her 
grandchildren  are  contingent  and  not  supported  by  prior 
vested  particular  estates,  and  therefore  void."  The  pro- 
visions of  the  will  bearing  upon  this  point  are,  "when  the 
life  interest  of  the  present  heirs  expires,  that  which  is  in 
Trust  shall  go  to  my  grandchildren,"  and  "at  thcy  death 
of  each,  her  share  shall  continue  in  Trust  for  my  grand- 
children." It  is  apparent,  therefore,  that  the  bequest 
was  to  the  four  daughters  of  testatrix  for  life,  with  no 
provision  for  survivorship  and  with  remainder  to  the 
grandchildren  as  a  class.  In  WetherilFs  Est.,  214  Pa. 
150,  we  said  (p.  153) :  "Ample  authority  is  found  in 
support  of  the  proposition  that  where  an  estate  is  given 
to  a  life  tenant,  with  remainder  to  the  children  of  the 
life  tenant,  the  estate  vests  at  once  upon  the  birth  of  each 
child,  subject  to  open  and  let  in  after-born  children,  and 
this  without  regard  to  the  question  of  whether  or  not  a 
child  survives  the  life  tenant."  In  the  recent  case  of 
Bache's  Est.,  246  Pa.  276,  the  rule  is  again  stated  by  Mr. 
Justice  Mestbbzat,  as  follows  (p.  281) :  "Where  there 
is  a  devise  of  a  life  estate  followed  by  a  remainder  to  a 
class  of  persons,  some  or  all  Of  whom  are  unborn,  the  re- 
mainder is  contingent  until  the  birth  of  a  member  of  the 
class  in  whom  it  vests  immediately  subject  to  open  to 
let  in  all  members  of  the  class  who  may  thereafter  be 
born  during  the  continuation  of  the  particular  estate. 
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The  rule  is  stated  in  Smith  on  Executory  Interests, 
quoted  by  Mr.  Justice  Green,  in  Keller  v.  Lees,  176  Pa. 
402  (407),  as  follows:  ^ Where  real  property  is  lim- 
ited by  way  of  a  remainder  to  a  class  of  persons,  some 
or  all  of  whom  are  unborn  if  any  of  them  come  in  esse 
before  the  determination  of  the  particular  estate,  the 
property  will  vest  in  such  person  or  persons  subject  to 
open  and  let  in  the  other  members  of  the  class  who  hap- 
pen to  come  in  esse  before  the  determination  of  the  par- 
ticular estate.'  Had  this  devise  been  to  the  life  tenant 
and  the  remainder  to  her  children  or  to  the  children  of 
another,  the  remainder  would  have  been  contingent  until 
the  birth  of  a  child  in  whom  it  would  have  been  vested 
immediately  subject  to  let  in  after-born  children."  In 
Bradley's  Est.,  166  Pa.  300,  a  testator  gave  the  sum  of 
|10,000  to  his  executors  in  trust  to  pay  the  income  to  his 
daughter  for  life  and  directed  that,  upon  her  death,  and 
the  payment  of  a  legacy  of  f3,000,  the  residue  of  the  trust 
fund  should  be  equally  divided  among  all  testator's 
grandchildren  share  and  share  alike.  It  was  held  that 
the  grandchildren  took  a  vested  interest  from  the  time 
of  testator's  death,  subject  to  be  opened  to  let  in  after- 
born  grandchildren. 

In  the  case  now  before  us,  there  were  grandchildren 
living  at  the  date  of  the  death  of  testatrix,  so  that  in  so 
far  as  the  principle  referred  to  is  concerned,  the  remain- 
der became  vested  at  once.  Counsel  for  appellants,  how- 
ever, call  attention  to  the  fact  that  the  principal  is  not 
to  be  delivered  to  the  grandchildren  at  the  death  of  the 
testatrix,  or  at  the  death  respectively  of  her  daughters^ 
but  at  the  death  of  the  survivor  of  them.  They,  therefore, 
contend  that  the  remainders  are  contingent  upon  the  re- 
maindermen being  in  existence  at  the  time  of  the  death 
of  the  last  of  the  four  daughters.  In  support  of  this 
proposition,  counsel  rely  upon  the  decision  in  Kountz's 
Est.,  213  Pa.  390.  In  that  case  the  testatrix  gave  the 
estate  to  her  executor,  upon  an  active  trust,  during  the 
lives  of  her  children,  and  provided  finally:   "After  the 
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decease  of  the  last  of  my  immediate  children  and  the 
lapse  of  ten  years  from  the  date  when  my  youngest 
grandchild  shall  have  become  of  age,  the  principal  of  the 
whole  estate  shall  be  equally  divided  among  my  grand- 
children." It  was  held  that  the  remainders  to  the  grand- 
children were  contingent  and  that  the  clause  quoted 
violated  the  rule  against  perpetuities.  The  decision 
there  was  based  upon  three  reasons.  First,  that  the  es- 
tate was  vested  in  the  trustee,  not  in  the  children  or 
grandchildren,  there  being  no  direct  or  explicit  gift  to 
them,  but  only  a  direction  to  divide  the  principal  among 
them  at  some  future  time.  In  the  case  at  bar  it  is  pro- 
vided in  the  original  will  that  the  portion  of  the  estate  in 
trust,  on  the  expiration  of  the  life  interest  "shall  go  to 
my  grandchildren."  The  gift  is  direct,  no  trustee  being 
interposed.  It  is  true  that  in  the  second  codicil  it  is 
provided  that  at  the  death  of  each  daughter,  'Tier  share 
shall  continue  in  Trust  for  my  grandchildren."  But  this 
we  think  had  reference  to  the  time  of  payment  and  not  to 
the  present  passing  of  an  interest  to  the  grandchildren 
to  be  enjoyed  in  the  future.  The  point  is  not  directly  be- 
fore us,  but  we  see  no  reason  to  differ  with  the  court 
below  in  its  conclusion  that  the  language  of  the  codicil 
did  not  create  a  technical  trust,  but  only  a  use  which  the 
statute  would  execute.  Words  of  restriction  are  lack- 
ing. 

Another  basis  for  the  ruling  in  Kountz's  Estate,  was 
that  the  gifts  of  income  to  the  grandchildren  there, 
were  not  in  the  same  proportion  as  the  gifts  of  principal. 
In  the  one  instance  it  was  per  stirpes,  in  the  other  per 
capita.  Here,  there  is  no  gift  of  income  to  the  grand- 
children, unless  it  is  to  be  implied  from  the  words  "her 
share  shall  continue  in  Trust  for  my  grandchildren." 
But  in  that  event  the  income  would  go  to  the  testatrix's 
grandchildren  per  capita,  in  the  same  manner  as  the 
principal.  Therefore,  that  particular  reason  which  was 
persuasive  in  holding  the  remainders  to  be  contingent  in 
Eountz's  Estate,  does  not  apply  in  the  present  case,  there 
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being  here  no  separate  gifts  of  income  and  principal, 
after  the  life  interests  terminate. 

Another,  and  perhaps  the  controlling  reason  for  hold- 
ing the  remainders  in  Kountz's  Estate  to  be  contingent, 
was  that  the  grandchildren  there  were  not  entitled  to  im- 
mediate possession  of  their  interests  upon  the  termina- 
tion of  the  particular  estates.  We  there  said  (p.  398) : 
"In  the  present  case  the  particular  estate  is  the  life  es- 
tate of  the  immediate  children  of  testatrix.  If  this  .estate 
were  to  terminate  immediately,  would  the  remainder  in 
the  grandchildren  take  effect  immediately?  Clearly  not, 
by  reason  of  the  limitation  to  that  future  date,  ten  years 
from  the  time  when  the  youngest  grandchild  shall  have 
become  of  age.  •  The  remainder  in  the  grandchildren  is 
subject  to  this  condition  precedent,  that  it  is  only  after 
the  death  of  the  last  of  the  immediate  children  and  the 
lapse  of  ten  years  from  the  date  when  the  youngest 
-  grandchild  shall  have  become  of  age,  that  the  remainder 
to  the  grandchildren  can  take  effect  in  possession.  As  a 
result,  then,  of  this  test,  we  must  conclude  that  the  es- 
tate in  the  grandchildren  is  a  contingent  remainder.  The 
bequest  is  to  the  grandchildren  as  a  class,  living  at  a 
certain  time,  that  is,  after  the  death  of  the  last  of  the 
children  and  ten  years  after  the  youngest  grandchild 
shall  become  of  age.  The  existence  of  a  particular  grand- 
child at  that  future  date  is  a  condition  precedent  to  his 
right  to  participate  in  the  division  of  the  corpus  of  the 
estate.'^ 

In  the  cas^  at  bar  there  is  no  postponement  of  posses- 
sion by  the  grandchildren  after  the  termination  of  the 
particular  estate  by  the  death  of  the  survivor  of  the  four 
daughters  of  testatrix.  If  that  event  should  occur  to- 
day, the  grandchildren  would  be  entitled  to  immediate 
possession.  There  is  no  gap,  as  there  was  in  Kountz's 
Estate,  between  the  close  of  the  particular  estate,  and  the 
estates  in  remainder.  The  result  of  the  application  of 
this  test  in  the  present  case  is  to  show  that  the  remain- 
ders are  vested. 
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Counsel  for  appellants  urge  also^  that  the  will  does 
not  make  the  subject-matter  of  the  trust  sufficiently  defi- 
nite and  certain  to  be  ascertained.  The  will  is  holo- 
graphic and  is  inartistic,  but  we  think  that  the  testatrix 
has  made  fairly  apparent  her  intention  that  the  fund 
left  in  trust  for  her  by  her  father  during  the  term  of  her 
life,  with  power  of  appointment  to  her  by  will,  should  be 
held  in  trust  for  her  daughters  for  life,  with  remainder 
to  her  grandchildren ;  and  that  by  the  codicil  she  added 
to  this  fund  the  one-half  of  her  own  estate.  The  latter 
she  described  as  "accumulated  from  income  during  my 
life-time,"  which  no  doubt  was  the  case,  and  she  gays 
that  it  includes  "all  Bonds,  Stocks,- Money  in  Banks,  &c." 
The  subject-matter  of  the  trust  was,  therefore,  the  origi- 
nal trust  fund  and  one-half  of  the  estate  given  to  her  out- 
right, with  its  accumulations.  It  would  seem,  therefore, 
that  in  making  distribution,  the  amount  of  the  trust  fund 
should  first  have  been  deducted  from  the  amount  on 
hand,  and  awarded  in  trust,  together  with  one-half  the 
balance  remaining.  Instead  of  doing  this,  the  court 
below  awarded  one-half  of  the  entire  fund  for  distribu- 
tion to  the  daughters  absolutely  in  equal  shares,  and 
awarded  the  other  half  in  trust.  This  distribution  fa- 
vored the  present  appellants,  however,  and  its  correct- 
ness is  not  here  disputed,  so  that  the  question  of  the 
exact  amounts  awarded  is  not  before  us. 

With  reference  to  the  use  by  the  testatrix  of  the  word 
"wish"  in  the  second  codicil,  we  have  no  doubt  that 
it  is  to  be  considered  as  mandatory.  The  rule  is  well 
established  that  precatory  words  in  a  will  when  used  to 
express  intention  to  control  or  direct  are  mandatory. 
See  Stinson's  Est,  232  Pa.  218  (221),  and  cases  there 
cited. 

A  vested  remainder  is  not  subject  to  the  rule  against 
perpetuities.  But  in  the  present  case,  even  if  the  inter- 
ests of  the  grandchildren  were  contingent,  they  would 
have  vested  within  the  time  limited  by  the  rule.  From 
the  findings  of  fact,  it  appears  that  the  daughters  of  tes- 
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tatrix  were  all  in  being  not  only  at  the  date  of  her  death, 
but  also  at  the  death  of  her  father,  William  Thaw.  The 
most  remote  period  at  which  the  interests  of  the  remain- 
dermen could  vest  would  be  upon  the  death  of  the  sur- 
vivor o(  the  daughters  of  testatrix,  who  was  in  being 
when  William  Thaw  died.  That  time  would  be  at  least 
twenty-one  years  within  the  period  allowed  by  the  rule. 

The  assignments  of  error  are  overruled,  and  in  so  far 
as  the  questions  raised  therein  are  concerned,  the  decree 
of  the  Orphans'  Court  is  affirmed,  and  these  appeals  are 
dismissed  at  the  cost  of  appellants. 


Davison  v.  Pennsylvania  Eailroad  Ck)mpany, 
Appellant. 

Negligence — Railroad  companies — Stop,  look,  lisien — Crossings — 
Contributory  negligence — Binding  instructions  for  defendant. 

Where  in  an  action  to  recover  damages  for  injuries  sustained  by 
a  x>edestrian  in  consequence  of  being  struck  by  a  locomotive  at  a 
crossing,  it  appeared  that,  although  plaintiff  stopped  at  the  first  of 
the  three  tracks  of  the  crossing,  and  thereafter  went  rapidly  across 
to  the  third  track  without  looking  for  an  approaching  train,  when 
she  was  struck;  that  the  accident  occurred  on  a  clear,  sunshiny 
afternoon,  and  that  plaintiff  was  thoroughly  familiar  with  the  sur- 
rounding conditions  and  had  an  unobstructed  view  when  she  came 
to  the  third  track,  binding  instructions  should  have  been  given  for 
defendant. 

Argued  Sept.  26, 1916.  Appeals,  Nos.  4  and  5,  Oct.  T., 
1916,  by  defendant,  from  judgments  of  C.  P.  Venango  Co., 
Aug.  T.,  1913,  No.  65,  on  verdicts  for  plaintiflfs,  in  case  of 
James  R.  Davison  and  Ermina  S.  Davison,  his  wife,  v. 
The  Pennsylvania  Railroad  Company.  Before  Beown, 
C.  J.,  Mbstbbzat,  Potter,  Stewart,  Moschziskbr, 
Frazbr  and  Walung,  J  J.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Criswbll,  p.  J. 
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The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  fOr  plaintiff,  James  R.  Davison,  for  $950  and 
for  plaintiff,  Ermina  S.  Davison,  for  f  4,000  and  judgment 
thereon.    Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant,  in  refusing  to  enter  judgment  for  defendant 
n.  0.  V.  and  instructions  to  the  jury. 

Peter  M.  Speer,  with  him  John  L.  Neshit,  for  appel- 
lant.— The  defendant  was  not  shown  to  be  guilty  of  any 
negligence  in  this  case:  Penna.  R.  R.  Co.  v.  Lewis,  79 
Pa.  33;  Titus  v.  Bradford,  Bordell  &  Kinzua  R.  R.  Co^, 
136  Pa.  618;  Ford  v.  Anderson,  139  Pa.  261. 

Even  if  defendant  was  negligent,  plaintiff  was  clearly 
guilty  of  contributory  negligence :  Howvenden  v.  Penna. 
R.  R.  Co.,  180  Pa.  244;  Keppleman  v.  Philadelphia  & 
Reading  Ry.  Co.,  190  Pa.  333;  Corcoran  v.  Penna.  R.  R. 
Co.,  203  Pa.  380;  Mankewicz  v.  Lehigh  Val.  R.  R.  Co., 
214  Pa.  386;  Bistider  v.  Lehigh  Val.  R.  R.  Co.,  224  Pa. 
615;  Craig  V.  Penna.  R.  R.  Co.,  243  Pa.  455;  Kinter  v. 
Penna.  R.  R.  Co.,  204  Pa.  497;  Kraus  v.  Penna.  R.  R. 
Co.,  139  Pa.  272;  Hughes  v.  Pres.,  Mgrs.  &  Co.  of  the 
Del.  &  Hudson  Canal  Co.,  176  Pa.  254;  Baker  v.  Penna. 
R.  R.  Co.,  182  Pa.  336;  Muckinhaupt  v.  Erie  R.  R.  Co., 
196  Pa.  213 ;  Smith  v.  Philadelphia  &  Reading  R.  R.  Co., 
160  Pa.  117;  Blotz  v.  Lehigh  Val.  R.  R.  Co.,  212  Pa.  154; 
Hamilton  v.  Central  R.  R.  of  N.  J.,  227  Pa.  137. 
• 

Q.  A.  Gordon,  with  him  Breene  &  Breene,  for  appel- 
lees.— The  question  of  defendant's  negligence  was  for  the 
jury :  Lehigh  Val.  R.  R.  Co.  v.  Brandtmaier,  113  Pa.  610. 

Whether  Mrs.  Davison  was  guilty  of  contributory 
negligence  was  also  for  the  jury:  Miller  v.  Lehigh  Val. 
R.  R.  Co.,  58  Pa.  Superior  Ct  558;  Moore  v,  Penna.  R. 
R.  Co.,  242  Pa.  641, 
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Opinion  by  Mr.  Justice  Moschziskbb,  January  8, 
1917: 

The  plaintiffs,  James  B.  Davison  and  Ermina  S.,  his 
wife,  sued  in  trespass  to  recover  for  personal  injuries  to 
the  latter;  they  secured  verdicts  upon  which  judgments 
were  entered,  and  the  defendant  has  appealed. 

The  accident  happened  in  the  town  of  Emlenton, 
where  Sixth  street  crosses  the  defendant's  railroad,  con- 
sisting, at  this  point,  of  three  tracks.  The  highway  in 
question  extends  north  and  south,  and  the  railroad  runs 
east  and  west,  the  second  and  third  tracks  thereof,  count- 
ing from  the  north,  curving  somewhat  to  the  northwest 
from  the  west  side  of  Sixth  street,  and  the  first  track 
intersecting  and  joining  the  second  at  a  point  about  110 
feet  west  of  the  west  line  of  this  street.  At  the  north- 
west corner  of  the  railroad  crossing  there  is  erected  a 
building  called  the  "Grand  Central  Hotel,"  the  south 
line  of  which  extends  to  the  west  along  the  railroad  at  a 
distance  of  eight  feet  one  inch  from  the  first  track.  The 
respective  tracks  are  five  feet  wide,  and  the  space  be- 
tween any  two  of  them  is  seven  feet  three  and  one-half 
inches,  making  the  distance  from  the  near  rail  of  the  first 
track  to  the  off  rail  of  the  last  track  29  feet  seven  inches. 

On  September  18,  1911,  at  three  o'clock  in  the  after- 
noon, Mrs.  Davison  approached  the  railroad,  walking 
southward  on  the  west  side  of  Sixth  street ;  the  roadway 
was  then  blocked  by  a  train  of  box  cars  on  the  first  track ; 
reaching  the  crossing,  she  stood  between  the  Grand 
Central  Hotel  and  these  cars ;  at  this  tinue  the  train  was 
cut,  east  of  Sixth  street,  the  front  section  thereof  mov- 
ing to  the  west,  until  the  locomotive  ran  upon  the  second 
track ;  when  it  came  to  a  stop,  the  last  box  car  of  the 
advance  section  still  stood  upon  the  first  track,  at  a 
distance  estimated  by  the  various  witnesess  at  from  six 
to  as  much  as  sixty  feet  west  of  the  west  line  of  Sixth 
street;  this  portion  of  the  train  materially  obstructed 
Mrs.  Davison's  view  to  the  west,  but,  after  listening  and 
looking  as  best  she  could,  the  plaintiff  rapidly  walked 
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across  the  railroad ;  when  almost  at  the  first  rail  of  the 
third,  or  last  track,  she  was  struck  by  the  extending  edge 
of  the  pilot  of  a  locomotive,  running  thereon  and  hauling 
a  passenger  train  eastward;  she  was  thrown  forward 
off  the  track  and  suffered  serious  injuries. 

The  chief  ground  of  negligence  relied  upon  was  that, 
in^view  of  the  surrounding  circumstances,  the  passenger 
train  was  running  at  an  undue  rate  of  speed.  The  plain- 
tiffs presented  evidence  to  show  that,  at  the  time  of  the 
accident,  the  train  was  proceeding  at  a  rate  of  from  25 
to  30  miles  an  hour ;  while  the  defendant  showed  a.much 
lower  speed.  For  present  purposes,  however,  the  defend- 
ant's negligence  may  be  conceded;  we  say  this  because 
convinced  that  the  evidence  depended  upon  by  the  plain- 
tiffs clearly  shows  contributory  negligence. 

Mrs.  Davison  was  thoroughly  familiar  with  the  sur- 
rounding conditions,  and  the  peculiarities  of  the  loca- 
tion ;  the  accident  happened  on  a  clear,  sunshiny  after- 
noon, and,  beyond  a  .question  of  doubt,  had  this  unfor- 
tunate woman  exercised  the  care  required  of  an  ordi- 
narily prudent  person,  under  the  attending  circum- 
stances, she  must  have  observed  the  advancing  passenger 
train  immediately  after  crossing  the  first  track ;  at  that 
point,  lihe  was  clear  of  the  obstruction  of  the  standing 
box  cars,  and,  when  advancing,  had  an  ever-increasing 
prospect  to  the  west ;  while  this  view  was  limited,  yet  the 
evidence  shows  that  it  was  ample  to  enable  her  to  have 
seen  the  passenger  train,  had  she  made  proper  observa- 
tion ;  finally,  the  conclusion  that  Mrs.  Davison  failed  to 
take  ordinary  care,  under  the  circumstances,  is  nxade 
plain  by  all  the  testimony  in  the  case. 

The  injured  woman  stated  that,  when  the  advancing 
section  of  the  freight  train  came  to  a  stop,  she  was  stand* 
ing  on  the  western  sidewalk  of  Sixth  street,  just  north 
of  the  first  track,  where  her  view  to  the  west  was  ob- 
structed by  the  line  of  box  cars;  that  she  looked  and 
listened,  as  best  she  could  at  that  point,  and  when  she 
'^didn't  hear  any  train  coming  and  didn^t  see  any,"  she 
Vol.  cclv— 24 
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''started  across  the  tracks."  PlaintiflE  said  further  that 
she  was  carrying  a  parasol  "to  protect  her  from  the  sun," 
which,  of  course,  at  the  time  of  the  accident,  was  in  the 
west,  the  direction  from  which  the  train  which  struck 
her  came;  'that,  since  she  stopped  before  entering  upon 
the  tracks,  she  thought  she  had  taken  all  the  precaution 
required  of  her;  and  that,  after  starting  across,  she  did 
not  "know  anything'*  until  struck  by  the  locomotive  of 
the  passenger  train.  The  witness  did  not  say  she  was 
confused  while  crossing  the  tracks,  and  the  whole  tenor 
of  the  testimony  tends  to  rebut  any  such  idea,  yet  she  not 
only  completely  failed  to  observe  the  train  which  subse- 
quently injured  her,  but  she  testified  that  she  did  not 
even  know  what  had  happened  until  some  time  after  the 
accident 

It  was  conceded  that  the  bell  was  rung  and  the  whistle 
sounded  as  the  passenger  train  neared  Sixth  street,  and, 
also,  that  a  brakeman,  on  the  rear  box  car  of  the  advance 
section  of  the  divided  freight  train,  called  to  Mrs.  Davi- 
son just  as  she  entered  the  first  track,  to  warn  her  against 
the  approaching  train;  but  she  said,  "I  didn't  think, 
when  I  had  looked  up  and  down  the  track  [referring  to 
her  observation  before  starting  across  the  railroad]  and 
saw  nothing  and  was  looking  in  front  and  the  track  was 
clear,  I  didn't  understand,  that  this  hollering  had  any 
reference  to  me."  Immediately  after  this,  in  answer  to 
the  question,  "As  a  matter  of  fact,  you  went  right  on 
and  didn't  pay  any  attention  to  it  [referring  to  the  ver- 
bal warning]  ?"  she  replied :  "I  presume  I  did.  I  didn't 
think  I  stopped  there  after  I  heard  the  hollering.  I 
stopped  before  I  entered  upon  the  tracks,  though.  I 
thought  I  had  taken  all  the  precauticm  anybody  possibly 
could  take." 

A  man  who  was  standing  with  Mrs.  Davison,  and  who 
started  across  the  railroad  directly  behind  her,  heard  the 
warning  uttered  by  the  railroad  employee,  and,  despite 
the  obstruction  on  the  first  track,  looking  to  the  west  he 
plainly  saw  the  smoke  of  the  advancing  passenger  train, 
"shooting  straight  up"  in  the  air.    This  witness  said  the 
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locomotive  was  then  75  to  80  feet  from  the  crossing; 
which  shows  that,  since  by  that  time  Mrs.  Davison  must, 
at  least,  have  cleared  the  first  track,  the  advancing  train 
was  directly  within  her  view.  In  addition,  the  witness 
said  he  likewise  called  to  Mrs.  Davison;  but  she  con- 
tinued on  her  way  until  hit  at  the  near  edge  of  the  third 
track  by  the  ^Thumper''  of  the  locomotive,  which  extended 
out  about  fourteen  inches.  This  bystander  also  observed 
that  Mrs.  Davison  was  walking  ^'reasonably  fast,''  and 
carrying  an  ''umbrella^  to  protect  her  from  the  sun.'' 

Another  witness  for  the  plaintiffs  said  that^  just  be- 
fore the  accident,  he  was  at  a  store  to  the  east  of  the 
railroad  station,  which  is  situated  south  of  the  tracks 
and  directly  east  of  Sixth  street.    He  testified,  "I  had 

some  letters  to  put  on  the  train and  I  waited  until 

the  train  whistled  for  Emlenton  before  I  left  the  store" ; 
that,  after  hearing  the  whistle,  he  walked  50  feet  or  more 
to  reach  the  station  platform ;  that,  as  he  arrived  at  this 
point,  the  freight  train  was  broken  in  two,  and  he  saw 
Mrs.  Davison  immediately  start  across  the  tracks.  Be- 
ing asked  the  question,  ''Where  was  the  passenger  train 
then?"  he  replied,  "The  passenger  train  was  very  near 
the  station ;  I  don't  know  exactly  how  close."  Although 
this  witness  expressed  the  opinion  that  the  plaintiff 
could  not  see  the  latter  train,  yet  his  testimony  plainly 
indicates  that  it  must  have  been  visible  to  her  after  she 
cleared  the  obstructed  first  track. 

Still  another  of  the  plaintiffs'  witnesses,  who  saw  the 
passenger  train  coming  and  heard  its  whistle,  stated  that 
Mrs.  Davison  walked  "at  a  good  gait"  across  the  tracks, 
and  never  stopped  until  struck;  and  this  witness  ex- 
pressed the  opinion  that  the  injured  woman  could  have 
seen  the  approaching  train  had  she  looked  after  clearing 
the  first  track. 

It  would  serve  no  useful  purpose  to  go  further  into 
the  testimony,  for  we  have  already  stated  enough  to 
show  beyond  any  reasonable  doubt,  that  Mrs.  Davison 
was  clearly  guilty  of  contributory  negligence ;  crossing 
the  railroad  as  she  did,  and,  notwithstanding  all  the 
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ordinary  and  extraordinary  warnings  given  her  as  to  the 
impending  danger,  walking  into  an  advancing  train 
which  must  have  been  clearly  within  her  view  had  she 
made  adequate  observation,  were  plain  carelessness,  and 
particularly  is  this  so  w^en  there  was  more  than  one 
place  of  safety  in  which  she  might  have  stood,  in  order  to 
avoid  the  manifest  danger  which  immediately  confronted 
her. 

The  first  assignment,  which  complains  of  the  refusal 
to  give  binding  instructions  for  the  defendant,  and  the 
third,  which  complains  of  the  refusal  to  enter  judgment 
n.  o.  v.,  are  both  sustained ;  this  makes  it  unnecessary  to 
consider  the  other  specifications  of  error. 

The  judgments  are  reversed  and  here  entered  for  the 
defendant. 


Harris,  Appellant,  v.  Keystone  Coal  and  Coke 
Company. 

Landlord  and  tenant — Leases — Mines  andf  mining — Mining  vH- 
lage — Highways — Ownership  hy  mining  company — Control. 

1.  Where  a  mining  company  owns  all  the  land  upon  which  a 
mining  village  has  heen  erected,  as  well  as  the  land  used  for  high- 
ways, and  leases  the  houses  in  the  village  to  tenants  upon  terms 
providing  in  effect  that  all  streets,  lanes  or  alleys  or  other  highways 
are  private  roads  and  are  the  property  of  the  party  of  the  first  part, 
subject  at  all  times  to  its  police  rules  and  regulations,  and  that  the 
lessor  may  keep  out  and  away  from  said  premises  any  person  or  per- 
sons whom  it  may  deem  necessary  and  expedient  in  the  exercise  of 
its  police  rights  the  lease  is  not  open  to  the  objection  that  it  offends 
against  public  policy,  and  is  valid. 

2.  Where  these  restrictions  are  clearly  imposed  there  is  no  occasion 
for  the  application  of  the  rule  that  a  covenant  relating  to  highways 
shall  be  construed  most  strongly  against  the  owner  of  the  premises ; 
nor  can  th6  company  be  deprived  of  control  of'the  highways  on  the 
grpund  that  the  right  of  way  is  appurtenant  to  the  leased  premises. 

8.  In  an  action  against  such  mining  company  and  its  officials  for 
wilfully  conspiring  to  injure  plaintiff's  business  it  apx)eared  that 
plaintiff  had  engaged  in  the  business  of  selling  a  high  explosive  to 
defendant's  employees  and  that  defendants  had  excluded  plaintiff 
from  the  village.  The  trial  judge  directed  a  verdict  for  defendants 
upon  which  judgment  was  entered.    Held,  no  error. 
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Argued  Sept.  28, 1916.  Appeal,  No.  81,  Oct.  T.,  191«, 
by  plaintiff,  from  judgment  of  C.  P.  Westmoreland  Co., 
Feb.  T.,  1915,  No.  676,  on  verdict  for  defendants,  in  case 
of  Louis  Harris,  Trading  as  Victor  Supply  Company  v. 
Keystone  Coal  and  Coke  Company,  a  Corporation,  and 
h!  p.  Bovard,  W.  E.  Henderson,  J.  A.  Willis  and  R.  W. 
Sterrett  Before  Brown,  C.  J.,  Mbstbbzat,  Pottbe, 
Stewart,  Moschziskbr,  Frazbr  and  Walling,  JJ.  Af- 
firmed. 

Trespass  for  conspiracy.    Before  Copbland,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  defendants  by  direction  of  the  court  and 
judgment  thereon.    Plaintiff  appealed. 

Error  assigned,  among  others,  was  in  directing  a  yer-  * 
diet  for  defendants. 

William  D.  Chimes,  with  him  Bernard  H.  Feldstein, 
Oregg  d  Potts  and  James  L.  Kennedy,  for  appellant. 

Robert  W.  Smith,  with  him  William  8.  Rial  and 
James  S.  Moorhead,  for  appellees. 

0pini6n  by  Mr.  Justice  Mbstrezat,  January  8, 1917 : 
It  is  conceded  that  there  was  no  direct  evidence  which 
established  a  conspiracy,  and  we  agree  with  the  learned 
trial  judge  that  the  facts  and  circumstances  in  evidence 
did  not  warrant  the  inference  of  a  conspiracy.  In  its 
charge  the  court  directs  attention  to  the  testimony,  which 
is  manifestly  inadequate  to  warrant  a  jury  in  finding 
the  existence  of  the  conspiracy  laid  in  the  statement. 
This  branch  of  the  appeal  was  not  argued  by  the  learned 
counsel  for  the  appellant. 

The  court  below  held  that,  notwithstanding  the  plain- 
tiff had  failed  to  sustain  the  charge  of  conspiracy,  he 
could  recover  from  one  or  all  of  the  defendants  if  it 
appeared  that  the  acts  of  which  he  complained  were  wil- 
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ful  a^d  calculated  to  injure  him  in  his  buainess  and  were 
committed  with  that  purpose. 

It  appears  from  the  evidence  that  the  plaintiff,  trading 
as  the  Victor  Supply  Company,  was  engaged  for  some 
years  in  conducting  a  general  retail  store  at  Crabtree, 
in  Westmoreland  County.  The  Keystone  Coal  and  Coke 
Company,  one  of  the  defendants,  has  a  plant,  near 
Greensburg,  at  which  are  employed  a  large  number  of 
persons  who  live  in  houses  erected  on  lots  owned  by  the 
company  at^  a  village,  near  the  plant,  which  is  called 
Bovard.  This  village  is  laid  out  in  streets  and  alleys, 
and  the  only  means  of  access  to  it  is  a  private  road  lead- 
ing from  the  public  road.  The  plaintiff  had  customers 
among  the  employees  of  the  defendant  company,  who  re- 
sided in  the  village,  and,  prior  to  January  13,  1915,  he 
solicited  orders  from  them  and  subsequently  delivered 
merchandise  at  their  homes  in  the  village.  He  alleges 
that,  on  the  date  named  and  since,  the  defendant  com- 
pany by  its  employees,  the  other  defendants,  has  pre- 
vented him  from  selling  and  delivering  merchandise  in 
the  village.  The  defendants  claim  that  the  plaintiff  was 
in  the  village  by  sufferance,  that,  as  the  defendant  com- 
pany owned  all  the  houses  and  lots,  which  were  occupied 
by  its  tenants,  the  company  had  the  right,  under  the 
leases,  when  it  deemed  it  necessary  and  expedient,  to 
deny  the  plaintiff  admission  to  the  village.  The  defend- 
ants allege  that  the  plaintiff  was  excluded  from  the  prem- 
ises because  he  was,  and  had  been  prior  to  January,  1915, 
selling  and  delivering  to  the  company^s  employees  in  the 
village  explosives  which  a  rule  or  regulation  of  the  com- 
pany, made  for  the  protection  of  its  employees  and  prop- 
erty, forbids  being  stored  in  the  dwelling  houses  of  the 
tenants  or  used  in  the  mines. 

A  covenant  contained  in  the  written  leases,  and  the  one 
on  which  the  defendant  company  claims  the  right  to  ex- 
clude the  plaintiff  from  the  village,  is  as  follows :  ^^It  is 
hereby  agreed  and  expressly  understood  between  the 
party  of  the  first  part  and  the  party  of  the  second  part, 
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that  any  and  all  streets,  lanes  or  alleys  op  other  highways 
in  and  about  said  premises  are  private  roads  and  are  the 
private  property  of  the  party  of  the  first  part,  subject  at 
all  times  to  such  police  rules  and  regulations  as  the  party 
of  the  first  part  may  adopt,  the  said  party  of  the  first  part 
reserving  to  itself  at  all  times  the  right  and  authority  to 
keep  out  and  away  from  said  premises  any  person  or 
persons  whom  it  may  deem  necessary  and  exi>edient  in 
the  exercise  of  this  reserved  right  of  policing  the  prem- 
ises and  for  the  peace,  comfort  and  safety  of  the  said 
first  party's  tenants,  and  the  party  of  the  second  part 
hereby  agrees  to  any  such  arrangement,  rules  or  regu- 
lations that  are  made,  or  that  may  hereafter  be  made  by 
the  said  first  party,  its  agents  or  superintendent.^' 

The  learned  trial  judge  instructed  the  jury  to  find  a 
verdict  for  the  defendants,  hoMing  that  the  evidence 
failed  to  show  any  actionable  wrong  on  the  part  of  any 
of  the  defendants.  He  held  that  any  right  which  the 
plaintiff  had  in  the  premises  was  necessarily  derived  from 
the  tenants,  as  customers,  and  that,  under  the  terms  of 
the  leases  and  the  circumstances  of  the  case,  the  defend- 
ant company  had  the  right  to  exclude  the  plaintiff  from 
the  villaga 

We  think  the  construction  of  the  contract  was  for  the 
court,  and  that  its  interpretation  is  correct  There  was 
no  question  of  fact  to  submit  to  the  jury  in  construing  the 
covenant  in  the  lease.  Its  language  is  clear  and  free  from 
all  ambiguity,  and  hence  there  is  no  room  for  construc- 
tion. As  suggested  by  the  court,  if  the  plaintiff  had  any 
rights  on  the  property  they  came  through  the' lessees  op 
tenants,  as  customers.  This  is  necessarily  so  and  must  be 
conceded.  The  premises  are  the  property  of  the  defendant 
company.  This  includes  the  streets  and  alleys  as  well  as 
the  lots  and  the  houses  erected  thereon.  The  company 
owned  and  had  the  control  and  supervision  of  the  prop- 
erty. It  was  a  mining  village  and  was  constructed  for 
the  use  of  the  defendant  company's  employees  working 
at  its  mines.    The  lease,  as  is  apparent  by  its  terms,  was 
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drawn  not  only  to  protect  the  employees,  but  also  to  re- 
tain such  control  and  supervision  of  the  property  in  the 
defendant  company  as  might  be  necessary  to  enable  it  to 
use  the  property  for  the. intended  purpose.  With  this 
object  in  view,  the  above  recited  provision  was  inserted 
in  the  lease.  It  declares  in  part  that  "any  and  all  streets, 
lanes  or  alleys  or  other  highways  in  and  about  the  said 
premises  are  private  roads  and  are  the  private  property" 
of  the  defendant  company,  and  reserves  to  the  company 
"the  right  and  authority  to  keep  out  and  away  from  said 
premises  any  person  or  persons  whom  it  may  deem  neces- 
sary or  expedient  in  the  exercise  of  this  reserved  right  of 
policing  the  premises  and  for  the  peace,  comfort  and 
safety"  of  the  defendant  company's  tenants.  This  lan- 
guage cannot  be  misunderstood.  It  shows  that  both 
parties  to  the  lease  intended  that  the  streets  and  alleys  of 
the  village  should  continue  to  be  the  private  property  of 
the  defendant  company  and  that  the  company  should  de- 
termine who  might  make  use  of  or  be  excluded  from  them. 
So  far  as  the  record  discloses  the  lessees  do  not  deny  this 
to  be  the  correct  interpretation  of  the  lease  or  allege  that 
it  does  not  carry  out  the  intention  of  the  parties,  while 
the  defendant  company  asserts  that  it  does. 

We  know  of  no  principle  of  law  and  have  been  cited  to 
no  decision  which  prevents  the,  enforcement  of  this  con- 
tract. The  parties  had  the  same  right  to  contract  for  the 
control  and  supervision  of  the  highways  in  the  village  as 
they  had  to  agree  to  the  terms  on  which  the  houses  and 
lots  were  held  by  the  tenants.  The  entire  premises  were 
the  private  property  of  the  defendant  company.  It  had 
the  right  to  impose  any  lawful  terms  as  to  any  part  of  the 
property,  and,  the  tenant  consenting  thereto,  the  contract 
became  obligatory  on  both  parties:  Thousand  Island 
Park  Association  v.  Tucker,  173  N.  Y.  203,  60  L.  R.  A. 
786.  This,  of  course,  assumes  that  the  restriction  placed 
upon  the  use  and  control  o^  the  highways  is  clearly  im- 
posed by  the  written  contract  and  not  left  open  to  im- 
plication.  In  such  case  there  is  no  occasion  for  the  appli- 
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cation  of  the  technical  rules  of  construction,  invoked  by 
the  appellant  to  sustain  his  interpretation  of  the  con- 
tract, that  the  covenant  relating  to  the  highways  shall 
be  construed  most  strongly  against  the  owner  of  the 
premises,  and  that  the  lessee  shall  not  be  deprived  of  the 
beneficial  use  of  the  premises  for  the  purposes  specified 
in  the  lease  unless  such  construction  is  unavoidable.  It 
is  equally  clear  that  the  company  cannot  be  deprived  of 
its  control  over  the  highways,  as  stipulated  in  the  lease, 
on  the  ground  that  the  right  of  way  is  appurtenant  to  the 
leased  premises.  These  reasons,  urged  by  the  appellant, 
have  no  application  in  this  case  if,  as  we  hold,  the  contract 
clearly  defines  the  rights  of  the  parties,  and  grants  or  re- 
serves to  the  owner  in  clear  and  unambiguous  terms  the 
supervision  and  control  of  the  highways. 

We  have  not  been  convinced  that,  under  the  circum- 
stances, the  restrictions  placed  upon  the  streets  and  al- 
leys of  the  village  are  unreasonable,  nor  that  the  pro- 
vision of  the  lease  imposing  the  restrictions  oflfends  pub- 
lic policy.  If,  as  we  think  is  apparent,  these  restrictions 
on  the  use  of  the  highways  were  inserted  in  the  contract 
for  the  purpose  of  protecting  the  property  of  the  defend- 
ant company  and  to  secure  "the  peace,  comfort  and 
safety'^  of  the  tenants,  they  did  not  invalidate  the  lease. 
These  were  objects  about  which  the  parties  could  prop- 
erly contract  and  about  which  they,  in  view  of  the  pur- 
pose for  which  the  village  was  constructed,  might  well 
be  expected  to  contract.  The  jury  would  have  been  jus- 
tified in  finding,  under  the  evidence,  that  the  plaintiff  was 
delivering  to  the  tenants  an  explosive  for  storage  in  their 
houses,  which  was  dangerous  to  the  tenants  and  injurious 
to  defeudant  company's  property  and  which  was  forbid- 
den by  an  order  or  regulation  of  the  company.  This  was 
persisted  in  for  such  a  length  of  time  as  to  convince  the 
defendant  company  and  its  officers  that  the  plaintiff 
could  not  be  trusted  to  go  upon  the  premises.  Such  con- 
duct clearly  justified  the  plaintifiPs  exclusion  from  the 
premises,  and  the  evidence  fails  to  show  that  the  defend- 
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ant  company  exercised  its  rights  under  the  contract,  to 
prohibit  any  person  from  selling  and  delivering  ordinary 
merchandise  on  the  premises.  We  may  quote  in  this  con- 
nection what  was  so  well  said  by  President  Judge  Riob 
in  an  analogous  case,  (Commonwealth  v.  Shapiro,  41  Pa. 
Superior  Ct.  96,  101:  "The  case  presents  the  further 
question  of  the  right  of  a  vendor  of  goods  to  drive  upon 
the  ways  for  the  purpose  of  soliciting  from  the  tenants 

orders  for  goods It  has  not  been  made  clear  that  a 

restriction  of  a  private  way  which  would  exclude  entry 
upon  the  land  for  such  purpose  would  be  invalid  upon 
any  ground  of  public  policy,  nor  can  we  see  that  itri  un- 
reasonableness is  apparent At  any  rate,  the  right  of 

the  lessee  to  accept  a  lease  of  the  premises  with  such  re- 
strictions of  the  private  way  must  be  conceded,  and  if  he 
has  done  so,  it  is  impossible  to  see  upon  what  principle  an 
entry  on  the  land  in  opposition  to  the  xestriction,  with- 
out the  permission  or  invitation  of  either  the  owner  or 
tenant,  and  with  actual  notice  of  the  owner's  objection, 
can  be  lawfully  justified.'* 

Commonwealth  v.  Burford,  225  Pa.  93,  does  not  aid 
the  appellant's  contention,  but  supports  the  defend- 
ants' position.  The  lease  in  that  case  contained  no  ref- 
erence to  any  public  or  private  ways,  and  there  were  no 
means  of  access  to  the  residences  of  the  tenants  other 
than  over  the  private  ways.  It  was  properly  held  by  the 
learned  Superior  Court,  affirmed  by  this  court,  that  the 
rights  of  way  were  appurtenant  to  the  leased  premises 
which  could  be  used  by  the  tenants  or  any  persons  visit- 
ing them  for  any  lawful  purpose.  This  right  to  the  use 
of  the  private  ways  appurtenant  to  the  land,  however, 
was,  as  said  by  the  Superior  Court,  in  the  tenant  '*in  the 
absence  of  an  express  reservation  or  agreement  on  the 
subject."  In  the  case  at  bar,  there  is  an  "express  reser- 
vation or  agreement  on  the  subject"  which  expressly 
authorized  the  defendant  to  exclude  the  plaintiff  from 
the  village. 

The  judgment  is  affirmed. 
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Kubrak,  Appellant,  v.  Pennsylvania  Bailroad 
Company. 

Negligence — Bailroad  companies — Crossing — Death — Evidence — 
Sufficiency — Judgment  for  defendant  n.  o.  v. 

Where,  in  an  action  of  trespass  to  recover  damages  for  the  death 
of  plaintifP's  husband,  who  was  killed  by  a  locomotive  while  en- 
deavoring to  cross  railroad  tracks  at  a  private  crossing,  there  was 
uncontradicted  testimony  that  warnings  were  given  by  two  distinct 
whistles  blown  before  the  train  reached  the  crossing  and  that  the 
bell  had  been  continuously  rung  for  fifteen  hundred  feet,  where 
the  only  witness  testifying  for  plaintiff,  although  stating  that  he 
did  not  hear  any  bell  also  admitted  that  he  was  busily  engaged  at 
work  on  a  flower  bed  at  the  time  of  the  accident,  the  evidence  of  such 
witness  was  merely  negative  in  character  and  was  not  sufficient  to 
overcome  the  testimony  of  defendant's  witnesses,  and  the  entry  of 
judgment  for  defendant  n.  o.  v.  was  proper. 

Argued  Oct.  9, 1916.  Appeal,  No.  17,  Oct  T.,  1916,  by 
plaintiff,  from  judgment  of  C.  P.  Allegheny  Co.,  Jan.  T., 
1914,  No.  920,  for  defendant  n.  o.  v.,  in  case  of  Mary  Ku- 
brat.  Widow  of  Vladislaw  Kubrak,  v.  Pennsylvania  Rail- 
road Company.  Before  Bbown,  C.  J.,  Mbstebzat,  Pot- 
ter, Stbwaet  and  Pbazbb,  J  J.   AflSrmed. 

Trespass  to  recover  damages  for  the  death  of  plaintiffs 
husband. 

The  facts  appear  in  the  following  opinion  of  Davis,  J., 
sur  defendant's  motion  for  a  new  trial  and  for  judgment 
n.  o.  V. : 

The*  husband  of  plaintiff  was  killed  on  the  14th  day  of 
May,  1913,  by  a  freight  train  of  the  defendant  company 
at  a  private  crossing  in  the  Borough  of  Tarentum,  in  the 
County  of  Allegheny. 

The  statement  of  plaintiff  alleges  that  the  death  of  her 
husband  was  caused  by  the  negligence  of  the  defendant 
company  in  running  said  freight  train  at  a  high  and 
dangerous  rate  of  speed,  and  in  not  giving  any  warning 
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of  its  approach  to  the  said  private  crossing.  This  alle- 
gation of  negligence  on  the  part  of  plaintiff  is  based  upon 
the  evidence  of  a  single  witness,  Mike  Abel-  He  testified 
in  reference  to  the  speed  of  the  train  (at  page  11)  as  fol- 
lows :"Q. — Was  the  train  that  killed  Kubrak  running 
slow  or  fast?  A. — Fast.  Q. — How  fast;  can  you  give  us 
an  idea?  A. — Just  as  it  usually  runs,  good  and  fast." 

This  witness  testified  as  to  the  warnings  that  were 
given  (at  page  10)  as  follows:  ''Q. — Did  the  train  that 
killed  Kubrak  blow  the  whistle  at  that  point?  A. — No. 
Q. — Did  it  ring  the  bell?  A. — No,  I  didn^t  hear  any. 
Q. — What  would  you  say,  whether  or  not  the  bell  was 
rung?  .  A. — When  I  didn't  hear  it  I  couldn't  say." 

On  cross-examination  (at  page'20),  the  same  witness 
testified :  "Q. — You  don't  know  whether  the  whistle  was 
blown  or  not,  do  you?   A. — No." 

This  question  on  cross-examination  does  not  contradict 
his  testimony  in  chief,  but  merely  explains  or  qualifies 
his  testimony,  making  it  purely  negative  testimony. 

The  defendant  has  filed  motions  both  for  a  new  trial 
and  for  judgment  n.  o.  v.,  and  on  argument  of  the  case 
in  court  in  banc  has  only  pressed  the  motion  for  judgment 
n.  o.  V.  The  question  in  the  mind  of  the  court,  on  review 
of  the  testimony  of  plaintiff,  is  whether  a  new  trial  should 
be  granted  or  judgment  be  entered  in  favor  of  the  defend- 
ant n.  o.  V.  Leaving  out  the  question  for  the  present 
whether  the  testimony  of  the  plaintiff  should  be  con- 
sidered as  positive  or  negative,  the  witnesses  on  the  part 
of  the  defendant,  both  in  relation  to  the  speed  of  the  train 
and  the  warnings  given,  exclude  any  negligence  upon  the 
part  of  the  defendant,  and  stands  uncontradicted. 
This  conclusion  arises  from  the  nature  of  the  ques- 
tion to  the  witness  Abel,  viz:  "Did  the  train  that 
killed  Kubrak  blow  the  whistle  at  that  point?"  The  wit- 
ness's testimony,  examination  and  attention  prior  to  this 
question  had  been  confined  to  what  occurred  at  the  cross- 
ing, and  his  answer  would  be  true  that  no  whistle  was 
blown  at  or  near  the  crossing.    This  lack  of  clearness  in 
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the  question  might  lead  us  to  grant  a  new  trial  in  this 
case  if  it  were  not  for  the  further  testimony  of  this  wit- 
ness that  would  indicate  his  entire  testimony  must  be 
considered  as  negative. 

The  witness  was  working  at  some  distance  and  within 
sight  oif  the  crossing  at  his  occupation  as  gardener  and 
stated  as  follows :  "Q. — ^What  were  you  doing*  at  the 
time?  A. — Fixing  a  bed  of  flowers.''  And  his  further 
testimony  shows  thatliiS  attention  was  merely  attracted 
to  the  deceased  running  to  the  crossing  and  stopping 
while  the  shifting  train  passed  over  the  crossing,  and  he 
further  testified  (page  18)  :  "Q. — When  did  you  first 
notice  this  freight  train  coming  which  killed  Kubrak? 
A. — ^When  it  caught  him.  Q. — Did  you  see  it  at  all  before 
itMthim?    A.— I  didn't." 

This  testimony  rebuts  any  inference  that  his  attention 
was  drawn  to  the  fatct  whether  warnings  either  by  the 
whistle  or  bell  were  given  by  the  approaching  train.  He 
was  not  in  a  position  of  a  witness  who  was  waiting  at  the 
crossing  and  where  his  attention  would  likely  be  attract- 
ed to  an  approaching  train. 

After  careful  consideration  of  the  entire  testimony  in 
this  case  bearing  upon  the  question  of  defendant's  negli- 
gence, we  are  of  the  opinion  that  the  evidence  is  not  suf- 
ficient to  carry  the  case  to  the  jury  as  indicating  tte  al- 
leged negligence  upon  the  part  of  the  defendant  com- 
pany; that  the  testimony  of  the  witness  Abel  is,  under 
all  the  facts  and  circumstances,  clearly  negative  testi- 
mony, and  that  he  was  not  in  a  position  as  a  person  who 
was  listening  and  would  have  heard  whether  the  warn- 
ings of  the  approaching  train  were  given.  The  testimony 
of  the  defendant's  witnesses  is  positive  that  warnings 
were  given  of  the  approaching  train  by  two  distinct 
whistles  blown  before  the  train  approached  the  crossing, 
and  that  the  bell  was  continuously  rung  for  at  least  a  dis- 
tance of  1,500  feet  as  it  approached  the  crossing. 

Negative  testimony  of  witnesses  in  a  grade  crossing 
accident  of  this  kind  that  they  did  not  hear  a  whistle 
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blown  or  a  bell  rung  is  not  enough  to  make  out  a  charge 
of  negligence  against  the  railroad  company,  as  against 
the  positive  affirmative  testimony  of  witnesses  who  did 
hear  the  signals,  and  who  were  in  a  position  to  know : 
Anspach  v.  Philadelphia  &  Reading  Ry.  Co.  and  cases 
therein  cited,  225  Pa.  528. 

Verdict  for  plaintiff  for  |6,000.  The  court  subsequent- 
ly entered  judgment  for  defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defendant 
n.  o.  V. 

Charles  H.  Sdchs,  for  appellant 

James  R.  Miller,  of  Patterson,  Crawford  d  Miller,  for 
appellee. 

Pbb  Cubiam,  January  8, 1917 : 

The  judgment  in  this  case  is  affirmed  on  the  opinion  of 
the  learned  court  below  directing  it  to  be  entered  for  the 
defendant  non  obstante  veredicto. 


Grossheim  v.  Pittsburgh  &  Allegheny  Telephone 
Co,,  Appellant. 

Negligence— Telephone  companiee — Broken  wire  —  Notice-r-In- 
jury  to  pedestrian — Contributory  negligence — Case  for  jury. 

1.  A  telephone  company  is  entitled  to  reasonable  time  and  oppor- 
tunity to  discover  and  repair  defective  wires ;  what  is  a  reasonable 
time  must  necessarily  vary  with  the  circumstances  of  each  case. 

2.  The  fact  of  the  break  of  a  telephone  wire,  although  it  does  not 
carry  electric  current  of  sufSdently  high  voltage  to  be  dangerous  un- 
less it  comes  in  contact  with  other  wires,  is  notice  that  it  might  be- 
come dangerous  and  imposes  the  duty  of  examination,  and  whether 
such  duty  had  properly  been  met  under  all  the  circumstances,  the 
lapse  of  time,  the  condition  and  population  of  the  neighborhood, 
the  urgency  of  the  possible  danger,  etc.,  are  questions  for  .the  jury. 

3.  A  person  injured  as  a  result  of  coming  in  contact  with  such 
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wires  is  entitled  to  the  benefit  of  every  inference  fairly  deducible 
from  the  testimony  submitted  in  his  favor. 

4.  In  an  action  against  a  telephone  company  to  recover  damages 
for  personal  injuries  sustained  as  a  result  of  the  plaintiff,  an  eight- 
year-old  boy,  coming  in  contact  with  a  fallen  wire,  heavily  charged 
with  electricity,  the  case  was  for  the  jury  and  a  verdict  and  judg- 
ment for  plaintiff  will  be  sustained  where  it  appeared  that  a  storm 
occurred  between  three  and  five  o'clock  in  the  afternoon,  causing 
the  wire  in  question,  which  was  of  small  voltage,  to  break  and  fall 
over  a  trolley  wire  of  high  voltage;  that  the  remainder  of  the  eve- 
ning was  clear;  that  it  was  the  custom  of  defendant  to  test  all  wires 
immediately  after  a  storm ;  that  other  wires  on  defendant's  system 
were  tested  inMnediately  after  the  storm  in  question,  but  such  wire, 
was  not  tested  until  the  following  morning  when  plaintiff  was  in- 
jured ;  and  that  had  the  wire  been  tested  the  break  could  have  been 
discovered. 

Argued  October  18,  1916.  Appeals,  Nos.  126  and  127, 
Oct.  T.,  1916,  by  defendant,  from  judgment  of  0.  P. 
Allegheny  Co.,  July  T.,  1915,  No.  1667,  on  verdicts  for 
plaintiffs  in  case  of  Walter  H.  Grossheim,  by  his  Father 
and  Next  Friend,  Henry  P.  Qrossheim,  and  Henry  P. 
Qrossheim  in  his  own  right,  v.  Pittsburgh  &  Allegheny 
Telephone  Company.  Before  Brown,  C.  J.,  Mbstrbzat, 
MoscHziSKEB,  Frazer  and  Walling,  J  J.   Afllrmed. 

Trespass  for  personal  injuries.    Before  Evans,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  Walter  H.  Grossheim,  plaintiff,  in  the  sum 
of  |12,500,  and  for  Henry  P.  Grossheim,  plaintiff,  in  the 
sum  of  |1,500.    Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

John^  S.  Weller,  with  him  John  0.  Wicks,  for  appel- 
lant— The  defendant  was  not  negligent  in  failing  to  in- 
spect the  line  in  question. 

The  maxim  res  ipsa  loquitur  has  no  application :  East 
Oil  Co.,  et  al.,  v.  Pennsylvania  Torpedo  Co.,  Ltd.,  190  Pa. 
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353;  Long  v.  St.  Clair  Borough,  253  Pa.  92;  Delahunt  v. 
Union  Telep.  &  Teleg.  Co.,  215  Pa.  241 ;  Patterson  Coal 
&  Supply  Co.  V.  Pittsburgh  Railways  Co.,  37  Pa.  Su- 
perior Ct.  212 ;  Aument  v.  Pennsylvania  Telephone  Co., 
28  Pa.  Superior  Ct.  610. 

H.  Fred  Mercer,  for  appellee. — Defendant  was  negli- 
gent in*  not  inspecting  the  wires  within  a  reasonable  time 
after  the  storm :  Dugan  v.  Erie  County  Electric  Co.,  241 
Pa.  259;  Wilhite  v.  Huntsville,  167  Mo.  App.  155;  God- 
frey V.  Streator  By.  Co.,  56  111.  App.  378;  Goodwin  v. 
Columbia  Teleph.  Co.,  157  Mo.  App.  596;  Anthony  v. 
Cass  County  Home  Teleph.  Co.,  165  Mich.  388 ;  Jackson- 
ville Ice  &  Elec.  Co.  v.  Moses,  134  S.  W.  Repr.  379 ;  Miller 
V.  Lewistown  Electric  Light,  Heat  &  Power  Co.,  212  Pa. 
593;  Fitzgerald  v.  Edison  Electric  Illuminating  Co.,  200 
Pa.  540;  Herron  v.  Pittsburgh,  204  Pa.  509 ;  Fedorawicz 
V.  Citizens'  Electric  Illuminating  Co.,  246  Pa.  141. 

Opinion  by  Mr.  Justice  Fbazer,  January  8, 1917 : 
Plaintiff,  a  boy  eight  years  of  age,  together  with  his 
father,  sues  to  recover  for  injury  to  the  former  by  coming 
in  contact  with  a  highly  charged  broken  telephone  wire 
of  defendant  company.  Defendant  owns  and  operates  a 
telephone  system  extending  through  several  counties  in 
Western  Pennsylvania  with  an  exchange  in  New  Ken- 
sington, Westmoreland  County,  with  which  lines  are  con- 
nected extending  through  the  Town  of  Arnold,  the  place 
in  which  plaintiffs  reside,  thence  across  the  Allegheny 
river  into  and  through  the  Borough  of  Natrona  to  the 
works  of  the  Allegheny  Steel  Company,  in  the  Town  of 
Brackenridge.  The  wire  connecting  with  the  works  of 
the  steel  company  crossed  the  trolley  line  of  the  West 
Penn  Traction  Company  in  Natrona,  at  which  point  it 
was  insulated  and  strung  six  or  eight  feet  above  the 
trolley  company's  high  voltage  wire.  During  the  after- 
noon of  Sunday,  August  9,  1914,  the  locality  was  visited 
by  quite  a  severe  storm  accompanied  by  lightning  and 
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among  the  damages  done  a  wire  of  defendant  company 
at  Arnold  was  broken,  one  end  of  which  fell  to  the  ground 
and  lay  in  a  path  paralleling  a  public  street.  During 
the  same  storm  the  lightning  cut  the  insulated  wire  near 
the  trolley  crossing  in  Natrona,  causing  the  line  to  fall 
and  rest  upon  the  trolley  wire  with  a  broken  end  reaching 
to  the  ground.  The  crew  of  a  passing  car,  noticing  the 
hanging  wire,  fastened  the  loose  end  to  an  adjoining 
fence,  permitting  the  wire  however  to  remain  resting  on 
the  trolley  line.  While  in  thi^  position  the  flanges  of  trol- 
ley wheels  attached  to  passing  cars  cut  the  insulation 
permitting  the  bare  wire  to  come  in  contact  with  the 
highly  charged  trolley  wire.  Both  broken  wires,  the  one 
in  Arnold  and  the  other  at  the  trolley  crossing,  remained 
in  this  condition  until  the  following  morning  when  plain- 
tiff while  walking  along  the  street  at  Arnold,  attempted 
to  push  aside  the  broken  wire  lying  in  the  path  adjoin- 
ing the  street,  and  was  seriously  and  permanently  in- 
jured by  the  current  transmitted  through  the  broken  wire 
from  the  highly  charged  trolley  line.  The  court  below 
submitted  the  case  to  the  jury  and  verdicts  were  rendered 
in  favor  of  plaintiffs.  From  judgment  entered  thereon 
defendant  appeals.  The  assignments  of  error  are  to  the 
refusal  of  the  court  below  to  direct  a  verdict  for  defend- 
ant and  the  subsequent  refusal  to  enter  judgment  (or  de- 
fendant non  obstante  veredicto. 

The  contributory  negligence  of  the  boy  it  is  conceded 
was  for  the  jury  and  the  sole  question  for  consideration 
here  is  whether  defendant  was  negligent  in  failing  to 
make  an  inspection  of  its  line  within  such  reasonable 
time  after  the  storm  as  the  circumstances  of  the  case  re- 
quired. In  considering  this  question  plaintiffs  are  en- 
titled to  the  benefit  of  every  inference  fairly  deducible 
from  the  testimony  submitted  in  their  favor. 

Plaintiffs'  evidence  shows  the  storm  occurred  between 

three  and  five  o'clock  in  the  afternoon  and  that  the 

broken  vrtre  was  seen  hanging  across  the  trolley  wire 

at  about  that  time.    After  the  storm  passed  the  weather 

Vol.  cclv— 25 
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was  clear  during  the  remainder  of  the  evening.  De- 
fendant admits  no  inspection  or  test  was  made  of  the 
steel  company  line  until  seven-thirty  o'clock  the  follow- 
ing morning.  Plaintiffs'  evidence  also  discloses  a  custom 
on  the  part  of  the  defendant  to  test  all  wires  imn^edi- 
ately  after  a  storm  to  determine  whether  or  not  any  were 
broken  or  their  efficiency  otherwise  impaired.  This  test 
was  usually  made  by  the  operator  at  the  New  Kensing- 
ton Exchange  and  while  the  nature  of  the  trouble  could 
not  be  determined  by  the  tests  so  made,  the  fact  that 
trouble  in  the  line  existed,  would  appear  at  once.  The 
operator  at  the  exchange  testified  to  testing  other  wires 
following  the  storm  of  that  Sunday  afternoon,  but  did 
not  test  the  one  running  to  the  plant  of  the  Allegheny 
Steel  Company.  Experts  offered  on  behalf  of  plaintiffs 
stated  that,  under  the  system  installed  in  defendant's 
exchange,  its  employees  could  not  have  failed  to  discover 
the  break  in  the  line,  had  a  proper  effort  been  made. 
Upon  a  test  being  made  the  following  morning  at  seven- 
thirty  by  defendant's  ^^trouble  man"  the  break  in  the 
line  became  apparent  at  once  and  the  necessary  repairs 
were  made  within  a  few  hours  thereafter. 

Although  defendant's  wires  did  not  carry  an  electric 
current  of  sufficiently  high  voltage  to  be  dangerous  they 
were  frequently  broken  during  electric  storms  and  for 
the  purpose  of  discovering  such  breaks  tests  of  the  lines 
are  made  immediately  following  each  storm.  Defendant 
was  bound  to  know  the  danger  likely  to  result  from 
broken  wires  at  places  where  they  might  come  in  con- 
tact with  other  wires  carrying  a  high  voltage  and  it  was 
bound  to  take  such  precaution  as  was  reasonably  neces- 
sary to  protect  the  public  from  danger  from  its  lines. 
The  wire  of  defendant  was  not  dangerous  in  itself  but 
only  became  so  when  strung  closely  to  highly  charged 
wires  with  which  it  might  come  in  contact  in  stormy 
weather  or  from  other  causes.  As  was  said  by  this  court 
in  Herron  v.  Pittsburgh,  204  Pa.  509,  513,  ''The  fact  of 
the  break,  therefore,  was  notice  that  it  might  become 
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dangerous,  and  imposed  the  duty  of  examination. 
Whether  that  duty  was  properly  met  under  all  the  cir- 
cumstances, the  lapse  of  time,  the  condition  and  popu- 
lation of  the  neighborhood,  the  urgency  of  the  possible 
danger,  etc.,  was  a  question  for  the  jury.'^  Defendant  is 
entitled  to  a  reasonable  time  and  opportunity  to  discover 
and  repair  defective  wires  and  what  is  a  reasonable  time 
must  necessarily  vary  with  the  circumstances  of  each 
case.  In  Zinkiewicz  v.  Citizens'  Electric  &  Illuminating 
Co.,  53  Pa.  Superior  Ct.  572,  and  Fedorawicz  v.  Citizens' 
Electric  Illuminating  Co.,  246  Pa.  141,  the  trial  judge 
left  to  the  jury  to  say  whether  four  hours  constituted  a 
suflScient  period  to  impute  knowledge  of  the  break  in  de- 
fendant's wires.  In  this  case,  according  to  plaintiffs' 
testimony,  the  jury  might  have  found  that  a  period  of 
sixteen  hours  elapsed  between  the  time  the  wire  was 
broken  and  the  time  plaintiff  received  his  injury.  While 
in  the  cases  just  cited,  the  wires  were  owned  by  the  de- 
fendant company  and  carried  a  high  voltage,  and  con- 
.  sequently  required  the  highest  degree  of  care,  yet  we 
cannot  say  as  matter  of  law  that  defendant  in  the  pres- 
ent case  was  not  obliged  to  anticipate  possible  danger  to 
the  public  from  its  broken  wires  coming  in  contact  with 
other  highly  charged  wires,  and  provide  for  inspection 
before  the  lapse  of  a  specified  number  of  hours  after  the 
storm  has  passed. 
Judgment  is  affirmed. 


Bostwick  V.  Pittsburgh  Railways  Co,,  Appellant. 

Negligence — Damages — Pain  and  suffering — Charge  of  court — 
Present  worth, 

1.  The  rule  requiring  the  trial  court  in  actions  for  personal  in- 
juries to  instruct  juries  as  to  the  present  worth  of  future  earnings 
will  not  be  extended  so  as  to  include  instructions  as  to  the  present 
worth  of  future  pain,  suffering  and  inconvenience. 

2.  In  actions  for  personal  injuries,  the  jury  should  add  for  pain 
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and  BufPering  such  reasonable  sum  as  they  find  from  all  the  evi- 
dence and  circimistances  will  fairly  compensate  the  plaintiff  for 
the  pain,  suffering  and  inconvenience  he  has  and  will  endure  as  a 
result  of  his  injuries.  Wljile  such  amount  is  primarily  for  the 
jury  to  ascertain,  it  is  the  duly  of  the  court  to  see  that  injustice  is 
not  done. 

Argued  Oct.  16, 1916.  Appeal,  No.  107,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
Oct.  T.,  1914,  No.  1561,  on  verdict  for  plaintiff  in  case  of 
Katherine  A.  Bostwick  v.  Pittsburgh  Railways  Com- 
pany. Before  Beown,  C.  J.,  Potter,  Moschziskbr, 
FbAzeb  and  Walung,  J  J.    Afllrmed. 

Trespass  to  recover  damages  for  personal  injuries..  Be- 
fore Evans,  J. 

The  facts  suflBiciently  appear  in  the  opinion  of  the  Su- 
preme Court. 

Verdict  and  judgment  for  plaintiff  for  |3,000.  De- 
fendant appealed. 

Error  assigned  was  the  failure  of  the  court  to  instruct 
the  jury  that  compensation  for  future  pain,  suffering  and 
inconvenience  must  be  reduced  to  its  present  worth. 

Craig  Smithy  with  him  Clarence  Burleigh  and  William 
A.  Challener,  for  appellant. 

Meredith  R.  Marshall^  with  him  Rody  P.  Marshall^  for 
appellee. 

Opinion  by  Mr.  Justice  Walung,  January  8, 1917 : 
This  was  an  action  of  trespass  for  personal  injuries, 
in  which  plaintiff  recovered  a  verdict  of  f3,000. 

The  only  question  raised  is  the  right  of  the  defendant 
to  instructions  from  the  trial  court  directing  the  jury  to 
allow  only  the  present  worth  of  damages  for  future  pain 
and  suffering.  Such  instructions  were  here  given  as  to 
damages  for  diminution  of  future  earning  i)ower,  but 
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declined  as  to  pain  and  suffering  because  of  the  imprac- 
ticability thereof. 

Where  the  evidence  enables  the  jury  to  find  the  loss  of 
earnings  or  other  element  of  damage,  that  a  plaintiff  will 
thereafter  sustain  from  year  to  year,  the  present  worth 
thereof  may  be  ascertained  but  pain  has  no  market  value 
and  cannot  be  accurately  estimated  in  dollars  and  cents. 
And  therefore  calling  upon  the  jury  to  fix  a  separate 
yearly  value  upon  plaintiff's  future  pain  and  suffering, 
and  reduce  each  of  said  annual  amounts  to  its  present 
worth,  and  then  add  the  sum  total,  as  a  step  in  arriving 
at  the  verdict,  would  be  a  vain  request,  and  tend  to  com- 
plicate instructions  to  juries  in  such  cases. 

"Pain  is  not  susceptible  of  exact  compensation  by  any 
pecuniary  standard.  It  is  however  an  element  to  be  con- 
sidered in  determining  the  amount  of  injury  which  the 
plaintiff  has  sustained.  It  should  be  considered  in  con- 
nection with  all  the  attending  circumstances,  with  a 
view  to  making  practical  compensation  to  the  plaintiff 
for  his  actual  loss'\-  Musick  v.  Latrobe  Borough,  184 
Pa.  375. 

"It  (the  allowance  in  such  case)  is  however  compen- 
sation, not  as  a  precise  equivalent  or  valuation  nor  com- 
pensation from  a  sentimental  or  benevolent  standpoint, 
but  such  amount  as  will  be  the  most  reasonable  approxi- 
mation the  circumstances  admit  to  a  pecuniary  compen- 
sation not  in  the  nature  of  things  capable  of  exact  meas- 
urement": Schenkel,  et  ux.,  v.  Pittsburgh  &  Birming- 
ham Traction  Co.,  194  Pa.  182-186. 

The  jury  should  add  for  that  element  of  damage  such 
reasonable  sum  as  they  find  from  all  the  evidence  and 
circumstances  will  fairly  compensate  plaintiff  for  the 
pain,  suffering  and  inconvenience  he  has  and  will  en- 
dure as  a  result  of  his  injuries.  Such  amount  being 
primarily  for  the  jury  to  ascertain,  subject  always  to  the 
duty  of  the  court  to  see  that  injustice  is  not  done. 

In  the  absence  of  precedent,  we  will  not  extend  the 
rule,  which  requires  courts  to  instruct  juries  to  allow 
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only  the  present  worth  of  future  damages,  so  as  to  in- 
clude the  element  of  pain,  suffering  and  inconvenience. 

The  assignment  of  error  is  overruled  and  the  judgment 
is  affirmed. 


Pennsylvania  Lubricating  Co.,  Appellant,  v. 
Wilhelm, 

Contracts — Meeting  of  minds — Invalid  contract — Sale  by  sample, 

1.  Where  a  sale  is  made  in  writing  ^'subject  to  approval  of  sample 
drawn  from  bulk"  and  no  sample  is  submitted  by  the  seller  to  the 
purchaser,  no  contract  exists  between  the  parties. 

2.  Where  the  minds  of  the  parties  have  not  met  on  the  quality 
of  a  commodity  offered  for  ^ale,  no  valid  contract  exists  between 
them. 

8.  If  a  contract  be  invalid  because  incomplete,  it  is  not  made 
valid  by  the  neglect  or  refusal  of  one  party  thereto  to  do  that 
which  would  enable  the  other  party  at  his  option  to  render  it  com- 
plete. 

Argued  Oct.  17, 1916.  Appeal,  No.  142,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  for  defendant  of  C.  P.  Alle- 
gheny Co.,  July  T.,  1916,  No.  1036,  in  case  of  Pennsyl- 
vania Lubricating  Company  v.  Walter  J.  Wilhelm, 
Quardian  of  the  Estate  of  Henry  Wilhelm.  Before 
Brown,  C.  J.,  Potter,  Moschzisker,  Frazer  and  Wal- 
UNG,  JJ.    Affirmed. 

Assumpsit  on  an  alleged  contract  for  the  sale  of 
grease.    Before  Rbid,  J. 

The  facts  in  the  case  appear  in  the  opinion  pf  the  Su- 
preme Court. 

The  court  below,  being  of  opinion  that  the  question  of 
law  raised  by  defendant's  affidavit  of  defense  filed  unfler 
Section  20  of  the  Practice  Act  of  May  14, 1915,  P.  L.  483, 
presented  a  good  defense  to  the  plaintiff's  whole  claim, 
entered  judgment  for  the  defendant.    Plaintiff  appealed. 
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Error  assigned  was  the  entry  of  judgment  for  the  de- 
fendant. 

David  A.  Reed,  of  Reed,  Smith,  Shaw  &  Beat,  for  ap- 
pellant.— The  contract  in  this  case  is  the  conventional 
sale  on  approval.  Such  a  contract  is  valid  in  Pennsyl- 
vania: Singerly  v.  Thayer,  108  Pa.  291;  Seeley  v. 
Welles,  120  Pa.  69;  Howard  v.  Smedley,  140  Pa.  81; 
Stutz  V.  Loyalhanna  Coal  &  Coke  Co.,  131  Pa.  267 ;  Dela- 
hunty  Dyeing  Mach.  Co.  v.  Penna.  Knitting  Mills,  19  Pa. 
Superior  Ct.  501;  27  Pa.  Superior  Ct.  433. 

R.  B.  Ivory,  of  Ivory  d  McKay,  for  appellee. — There 
was  no  actual  contract.  There  must  be  nothing  left  for 
future  negotiations :  Clements  v.  Bolster  &  Sons,  6  Pa. 
Superior  Ct.  411. 

No  contract  can  be  enforced  unless  both  its  subject- 
matter  and  consideration  are  clearly  defined :  Briggs  v. 
Morris,  244  Pa.  139. 

If  a  written  agreement  lacks  any  of  the  essentials  nec- 
essary to  make  it  a  complete  contract,  it  is  void :  Safe 
Deposit  &  Trust  Co.  of  Pittsburgh  v.  Diamond  Coal  & 
Coke  Co.,  234  Pa.  108. 


Opinion  by  Mr.  Justice  Walling<  January  8, 1917 : 

This  is  an  action  by  the  vendee  to  recover  damages  for 
the  breach  of  an  alleged  contract  for  the  sale  of  two  tank 
cars  of  Extraction  Grease.  The  contract  is  evidenced 
by  a  letter  from  defendant  to  plaintiff  of  October  9, 1915, 
as  follows : 

"Subject :  Extraction  Grease. 

"Reverting  to  telephone  conversation  with  our  Mr. 
Walter  J.  Wilhelm,  who  is  now  East,  we  confirm  sale 
of— 

"2  tank  cars  Extraction  Grease  at  |4.54  per  cwt. 

"Terms,  10  days  net  cash,  f .  o.  b.  Pittsburgh,  which,  in 
accordance  with  agreement^  is  subject  to  approval  of 
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type  sample  drawn  from  bulk^  which  will  be  submitted 
immediately  upon  receipt  from  the  plant  involved. 

"We  highly  appreciate  this  item  of  business  and  you 
may  rest  assured  that  every  effort  will  be  made  upon 
our  part  to  meet  your  entire  approval  at  all  points/' 

And  to  which  plaintiff  replied  October  11,  1916,  as 
follows : 

"Please  ship  the  following  goods  f .  o.  b.  Pgh. 

"2  tank  cars  Extraction  Grease. 

"Price  |4.54  cwt.  Pittsburgh. 

"The  above  subject  to  approval  of  sample  drawn  from 
bulk,  when  submitted." 

Plaintiflf's  statement  avers  inter  alia,  that  defendant 
never  delivered  said  grease  nor  any  part  thereof,  nor 
submitted  any  sample  of  it,  and,  on  April  29, 1916,  noti- 
fied plaintiff  that  he  would  not  perform  said  contract; 
whereupon  plaintiff  on  May  10,  1916,  after  notice  to  de- 
fendant, bought  a  like  quantity  of  such  grease  in  the 
open  market,  and  brings  this  suit  to  recover  the  loss 
thereby  sustained.  To  which  defendant  filed  an  affidavit 
of  defense,  in  the  nature  of  a  demurrer,  under  Section 
20  of  the  Practice  Act  of  May  14, 1915,  P.  L.  483 ;  alleg- 
ing among  other  things  that  said  correspondence  did  not 
constitute  a  valid  contract.  The  court  below  sustained 
the  diBmurrer  and  entered  judgment  for  defendant. 

The  contract  was  lacking  in  one  essential  particular, 
the  minds  of  the  parties  had  not  met  on  the  quality  of  the 
commodity,  as  that  was  to  be  determined  by  sample 
thereafter  to  be  submitted  for  plaintiffs  approval.  Un- 
til such  approval  there  was  no  completed  agreement. 
Should  plaintiff  disapprove  the  sample  drawn  from  bulk 
there  would  be  no  sale.  There  is  nothing  requiring  de- 
fendant to  submit  samples  from  successive  tank  cars 
until  two  were  found  that  would  meet  plaintiffs  ap- 
proval. 

This  stipulation  in  the  letters  indicates  that  there  are 
different  grades  of  extraction  grease,  or  at  least  that  the 
quality  thereof  varies,  hence  the  contract  was  subject  to 
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plaintifiTs  approval  of  the  sample.  It  is  somewhat  like 
an  agreement  for  the  sale  of  lumber,  subject  to  the  buy- 
er's approval  of  a  sample  thereof  to  be  submitted.  In 
such  case  the  approval  is  the  act  whereby  the  parties 
agree  upon  the  quality  of  the  commodity,  a^;id  until  that  is 
done  it  cannot  be  said  that  the  bargain  is  closed.  In  the 
case  at  bar  the  plaintiff  never  waived  the  production  of  a 
sample^  and  never  agreed  to  accept  extraction  grease 
without  reference  to  the  quality. 

This  is  riot  the  case  of  a  sale  of  property  subject  to  the 
buyer's  inspection  when  delivered,  if  so  the  contract 
would  be  valid :  Conrad  v.  Penna.  E.  E.  Co.,  214  Pa.  98. 
Nor  is  it  an  agreement  that  the  article  sold  should  be  sat- 
isfactory to  the  buyer ;  but  it  is  an  agreement  that  as  part ' 
of  the  sale  and  in  advance  of  the  delivery  of  the  com- 
modity its  quality  shall  be  determined  by  the  purchaser's 
approval  of  the  sample.  Certainly  defendant  could  not 
compel  plaintiff  to  accept  the  grease  without  its  previous 
approval  of  a  sample  thereof. 

Defendant's  letter  showing  that  the  grease  in  question 
was  not  in  his  possession,  before  he  would  be  liable  if  at 
all  for  not  furnishing  plaintiff  with  a  sample  thereof  it 
should  appear  that  such  failure  was  due  to  some  default 
on  his  part.  And  it  is  not  shown  that  plaintiff  would 
have  approved  such  sample  had  it  been  furnished,  or 
what  if  any  damage  it  sustained  by  losing  the  oppor- 
tunity of  deciding  whether  it  would  accept  or  reject  the 
sample.  If  a  contract  be  invalid  because  incomplete  it 
is  not  made  valid  by  the  neglect  or  refusal  of  one  party 
thereto  to  do  that  which  would  enable  the  other  party  at 
his  option  to  render  it  complete.  And  if  the  contract  be 
still  invalid  there  is  no  basis  for  a  recovery  of  damages 
because  of  defendant's  neglect  to  furnish  the  sample  in 
question. 

The  assignment  of  error  is  overruled  and  the  judgment 
is  affirmed. 
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Betcher  v.  McChesney,  Appellant. 

Negligence  —  Master  and  servant  —  Joint  tort  feasors  —  Suit 
against  master — Prior  suit  against  servant — Res  adjudicata — Bind- 
ing instructions  for  defendant, 

1.  Joint  tort  feasorship  can  only  be  affinned  when  the  parties 
charged  have  a  community  of  interest  in  the  object  and  purposes 
of  the  undertaking  and  an  equal  right  to  direct  and  govern  the 
movements  and  conduct  of  each  other  in  respect  thereto.  Master 
and  servant  cannot  be  said  to  be  engaged  in  a  conmion  enterprise, 
for  when  they  so  engage  they  cease  to  stand  in  that  relation  towards 
each  other. 

2.  Since  joint  tort  feasors  are  in  pari  delicto,  the  injured  party 
has  a  right  to  maintain  his  actfon  against  each,  and  although  he 
began  his  attempt  to  recover  his  compensation  by  suing  one,  his 
right  to  sue  each  of  the  others  in  separate  actions  can  be  barred  only 
as  meanwhile  he  has  received  compensation.  Where,  however,  a 
person  has  been  injured  through  the  negligence  of  a  servant  of  an- 
other, he  may  sue  either  master  or  servant,  the  one  for  actual  negli- 
gence, the  other  for  imputed  negligence,  but  if  he  sue  the  one  and 
obtain  judgment,  he  cannot  afterwards  sue  the  other,  although  he 
has  not  realized  on  the  judgment  obtained. 

3.  In  an  action  to  recover  damages  for  injuries  inflicted  upon 
plaintiff  through  the  negligence  of  defendant's  servant,  defendant 
offered  to  prove  by  a  court  record  that  plaintiff  had  recovered  judg- 
ment against  the  servant  for  the  same  act  for  which  the  action  was 
brought.  The  lower  court  excluded  the  evidence  and  the  jury  found 
a  verdict  for  plaintiff.  Held,  that  the  evidence  was  admissible  and 
the  judgment  was  reversed  with  a  venire  facias  de  novo. 

Argued  Oct.  9,  1916.  Appeal,  No.  43,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1914,  No.  159,  on  verdict  for  plaintiff,  in  case 
of  Walter  F.  Betcher  v.  Robert  P.  McChesney.  Before 
Beown,  C.  J.,  Mesteezat,  Potter,  Stbwaet  and  Feazer, 
JJ.    Reversed. 

Trespass  to  recover  damages  for  i)ersonal  injuries. 
Before  Macfaelanb,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiflf  for  |4,750  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned  were  in  refusing  to  direct  a  verdict  for 
defendant,  answers  to  points  and  instructions  to  the 
jury. 

James  T.  Buchanan,  for  appellant. — The  verdict  and 
judgment  for  plaintiff  in  his  suit  against  Bineman,  the 
alleged  servant  of  McChesney,  is  conclusive  in  this  suit 
against  McChesney  both  as  to  the  negligence  of  the  serv- 
ant and  the  injury  and  damages  sustained  by  plaintiff 
and  the  only  question  that  should  have  been  submitted  to 
the  jury  in  this  case  was  the  relationship  of  master  and 
servant:  Emery  v.  Fowler,  39  Me.  326;  Veazie  v.  Penob- 
scot E.  R.  Co.,  49  Me.  119;  City  of  Portland  v.  Richard- 
son, et  al.,  54  Me.  46 ;  Grand  Trunk  Ry.  Co.  v.  Latham, 
63  Me.  177 ;  Brookville  Borough  v.  Arthurs,  130  Pa.  501 ; 
Reading  City  v.  Reiner,  167  Pa.  41 ;  Fowler  v.  Borough 
of  Jersey  Shore,  17  Pa.  Superior  Ct.  366;  Mintzer  v. 
Greenough,  et  al.,  192  Pa.  137. 

Thomas  M.  Marshall,  Jr.,  with  him  Thomas  M,  Mar- 
shall, for  appellee. — The  verdict  and  judgment  against 
Rineman  the  alleged  independent  contractor  is  not  ad- 
missible in  evidence  in  a  suit  against  McChesney  his  em- 
ployee and  plaintiff  is  not  precluded  thereby  from  bring- 
ing an  action  against  McChesney :  Charles  Eneu  John- 
son Co.  V.  Philadelphia,  236  Pa.  510;  Seither  v.  Philadel- 
phia Traction  Co.,  125  Pa.  397;  Thorp  v.  Boudwin,  228 
Pa.  165. 

Opinion  by  Mb.  Justice  Stewart,  January  8, 1917  : 
The  immediate,  proximate  cause  of  plaintiff^s  injury 
was  the  negligent  act  of  one  Rineman,  who  at  the  time  of 
the  accident  was  an  employee  of  the  defendant  and  en- 
gaged about  the  latter's  business.  There  is  no  sugges- 
tion in  the  record  that  the  defendant  was  a  joint  tort 
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feasor  with  Rineman;  indeed,  such  suggestion,  if  ad- 
vanced, could  hardly  be  expected  to  meet  with  accept- 
ance, inasmuch  as  it  is  a  fact  insisted  upon  by  the  plain- 
tiff, and  established  by  the  finding  of  the  jury,  that  these 
men  stood  in  the  relation  of  master  and  servant  at  the 
time.  Joint  tort  feasorship  can  only  be  affirmed  when 
the  parties  charged  have  a  community  of  interest  in  the 
object  and  purposesof  the  undertakingand  an  equalright 
to  direct  and  govern  the  movements  and  conduct  of  each 
other  in  respect  thereto.  Master  and  servant  cannot  be 
said  to  be  engaged  in  a  common  enterprise,  for  when  they 
so  engage  they  cease  to  stand  in  that  relation  towards 
each  other.  Therefore  it  is  that  the  only  liability  with 
which  the  appellant  is  chargeable  in  this  separate  action 
against  himself  is  that  which  arises  out  of  the  master 
and  servant  relation.  Where  that  relation  exists  the  law 
imputes  to  the  master  the  negligence  of  the  servant,  and 
the  doctrine  of  respondeat  superior  applies.  This  does 
not  mean  that  the  master  in  such  case  is  only  secondarily 
liable.  He  is  made  primarily  liable,  and  the  injured 
party  may  sue  either  as  he  elects.  So  he  may  do  when  his 
injury  results  from  the  joint  negligence  of  several,  with 
this  distinction  however:  when  the  action  is  brought \ 
against  one  joint  tort  feasor  and  compensation  is  re- 
covered from  him,  the  one  so  compelled  to  pay  may  not 
enforce  contribution  from  the  others,  notwithstanding 
they  stand  in  like  transgression  with  himself,  whereas,  if 
the  party  sued  be  the  employer,  chargeable  only  with  im- 
puted negligence,  and  recovery  be  had  against  him,  he 
can  maintain  his  action  over  against  the  servant  for  in- 
demnity. It  is  important  to  observe  the  distinction,  for, 
while  the  attempt  here  is  to  recover  on  what  is  charged 
in  the  statement  filed  as  actual  and  direct  negligence  of 
the  employer,  it  will  be  found  that  this  is  but  the  split- 
ting up  of  a  single  cause  of  action  which  the  law  will  not 
allow.  On  the  trial,  the  defendant,  through  his  counsel, 
made  the  following  offer,  which,  under  objection,  was 
rejected  and  bill  sealed.    For  some  unexplained. reason. 
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the  oflfer  does  not  appear  in  the  record.  It  is,  however, 
made  the  subject  of  the  appellant's  second  assignment  of 
error  and  is  treated  by  both  sides  as  having  been  made, 
and  by  the  learned  trial  judge  as  well,  as  appears  by  the 
following  extract  from  his  opinion  overruling  the  motion 
for  a  new  trial :  ^'In  an  action  against  Ririeman,  there  was 
a  verdict  of  |771,  and  in  this  case  the  defendant  offered 
the  record  for  the  purpose  of  restricting  plaintifif  to  that 
amount  in  his  recovery.  An  objection  was  sustained,  the 
ruling  was  correct.''  The  action  of  the  court  in  refusing 
this  oflfer  of  evidence  is  made  the  subject  of  the  second 
assignment  of  error,  the  only  one  which  we  deem  it  nec- 
essary to  consider  for  reasons  which  will  later  appear. 
This  was  the  oflfer :  ^^It  appearing  from  the  evidence  in 
this  case  that  Walter  F.  Betcher,  the  plaintiflf  in  this 
case,  in  a  suit  against  Rineman,  the  alleged  servant  of 
defendant  in  this  case,  tried  in  this  court  at  No.  159, 
April  Term,  1914,  recovered  a  verdict  against  said  Joseph 
Rineman  on  January  25, 1915,  for  the  sum  of  |771,  upon 
which  said  verdict  judgment  has  been  entered,  and  that 
said  verdict  and  judgment  thereon  is  founded  upon,  and 
arises  out  of,  the  very  same  accident  and  injury  and 
damage  arising  therefrom  complained  of  in  this  suit,  and 
it  further  appearing  that  Robt.  P.  McChesney  had  notice 
of  and  was  present  at  the  trial  in  which  said  verdict  was 
obtained,  said  verdict  and  the  judgment  thereon  are  con- 
clusive against  both  the  plaintiflf  and  defendant  in  this 
case,  as  to  both  the  negligence  of  the  said  Joseph  Rine- 
man and  the  amount  of  damage  suflfered  thereby,  and 
therefore  the  verdict  in  this  case  cannot  be  for  more  than 
the  amount  of  the  verdict  in  the  other  case,  viz :  f  771 
with  interest  thereon  from  January  25, 1915,  the  date  of 
said  verdict." 

Why  was  not  this  oflfer  competent?  The  defendant,  as 
we  have  said,  is  not  charged  as  a  joint  tort  feasor ;  nor 
with  any  actual  negligence  of  his  own  which  was  alleged 
to  be  the  proximate  cause  of  plaintiflf's  injury,  but  with 
the  negligence  of  Rineman,  which  the  law  imputes  to  the 
defendant.    If  Rineman  answered  over  to  the  plaintiflf 
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for  his  negligence,  that  put  an  end  to  the  defendant's 
liability,  for  plaintiff  was  entitled  to  nothing  but  com- 
pensation for  his  injuries,  once  for  all.  By  compensation 
we  do  not  mean  money  paid  him  in  hand.  That  is  not  the 
meaning  of  the  word  as  it  applies  where  individuals  are 
sued  as  joint  tort  feasors.  In  that  case  if  one  be  sued,' 
and  iudgment  recovered'  against  him,  such  fact  will  not 
bar  a  suit  against  another  joint  tort  feasor  for  the  same 
cause  of  action,  except  as  the  judgment  be  paid ;  but  that 
does  not  mean  that  the  law  undertakes  to  see  that  com- 
pensation is  actually  realized  in  money.  All  it  does  mean 
is  that  since  joint  tort  feasors  are  in  pari  delicto,  the  in- 
jured party  has  a  right  to  maintain  his  action  against 
each,  and  though  he  begin  his  attempt  to  recover  his  com- 
pensation by  suing  one,  his  right  to  sue  each  of  the  others 
in  separate  actions  until  all  have  been  sued  can  be  .barred 
only  as  meanwhile  he  has  received  compensation.  The 
law  does  not  undertake  to  see  that  he  gets  his  compensa- 
tion. He  may  sue  them  all  unavailingly,  and  for  such  dis- 
appointing result  the  law  is  in  no  wise  responsible.  So  in 
this  case  the  law  gives  the  right  of  election,  the  party 
may  sue  either  master  or  servant,  the  one  for  actual  neg- 
ligence, the  other  for  imputed  negligence,  but  it  by  no 
mea'ns  follows  that  if  he  sue  the  one  and  obtain  judgment 
that  he  can  afterwards  sue  the  otiier  on  the  ground  that 
he  had  not  realized  on  the  judgment  obtained.  The  cases 
differ  in  the  fact  we  have  indicated.  No  joint  feasor  is 
sued  for  imputed  negligence,  but  for  his  own  actual  neg- 
ligence, and  he  can  have  no  recourse  on  his  fellow.  When  \\ 
it  is  the  case  of  master  and  servant,  recovery  against  the  11 
master  gives  the  latter  the  right  to  recover  from  the  serv-{| 
ant  in  turn.  This  circumstance  brings  the  master  in 
privity  with  the  servant  when  the  latter  has  been  sued. 
We  assume  that  the  record  offered  would  show  just  what 
it  was  offered  to  show — that  for  the  same  injury  for 
which  plaintiff  here  claims  compensation,  he  brought  his 
action  against  Bineman,  and  in  that  he  recovered  judg- 
ment.   Now  it  is  a  familiar  principle  that  a  single  tort 


Digitized  by  VjOOQ IC 


BETCHBR  v.  McCHESNEY,  Appellant.  399 

1917.]  Opinion  of  the  Court. 

can  be  made  the  basis  of  negligence  only  in  a  single 
action.  What  matters  that  in  the  present  action  the 
plaintiff  alleges  a  contributing  actual  negligence  on  the 
part  of  the  defendant?  How  does  that  negligence  con- 
cern the  plaintiff?  How  did  the  contributory  negligence 
of  the  master  increase  the  injury  suffered  by  the  plaintiff 
and  for  which  he  sought  compensation  in  the  former 
action?  It  was  a  single  injury  that  was  suffered,  a  single 
tort  that  caused  it,  and  a  single  comi)ensation  that  was 
claimed.  Every  element  of  negligence  that  contributed 
to  the  injury,  and  every  element  that  entered  into  the 
admeasurement  of  the  damages  in  order  to  determine  the 
compensation,  all  were  alike  adjudicated  in  the  action 
which  it  was  proposed  in  the  offer  to  show  had  been 
brought  by  the  plaintiff  against  the  defendant's  servant. 
The  record  of  the  trial  of  that  case,  if  upon  inspection 
it  appears  to  be  what  is  represented  in  the  offer,  was  en- 
tirely competent.  The  assignment  of  error  that  com- 
plains of  its  rejection  is  sustained,  the  judgment  is  re- 
versed and  a  venire  facias  de  novo  is  awarded. 


Kerr^s  Estate, 

Wills — Fraud — Undue  inflttence — Repuhlication — Issue  devisavit 
vet  non — Refusal. 

An  issue  devisavit  vel  non  prayed  for  on  the  ground  of  alleged 
lack  of  testamentary  capacity  in  testatrix  and  the  exercise  of  fraud 
and  undue  influence  by  the  person  named  as  executor  in  the  will 
was  properly  refused,  where  there  was  no  evidence  of  any  undue 
influence  exercised  by  the  person  named  as  executor  or  by  anyone 
else ;  and  it  appeared  that  such  person  subsequently  died  and  testa- 
trix added  a  codicil  to  her  will,  whereby  she  republished  the  entire 
will,  and  that  although  testatrix  had  bodily  infirmities  and  used 
morphia,  she  had  full  intelligence  and  exact  knowledge  of  her  prop- 
erty and  her  affairs  and  the  objects  of  her  bounty. 

Argued  Oct.  10,  1916.  Appeal,. No.  51,  Oct.  T.,  1916, 
by  Clifford  S.  Marshall,  Abbie  Cole  Logan  Dippold, 
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Margaret  Kerr  Cochran,  Archibald  H.  Kerr,  H.  O. 
Shanks,  John  I.  Shanks,  Elizabeth  K.  McC3ombs,  Wm.  C. 
Shanks,  H.  H.  Shanks,  Edna  S.  Haddock,  Chester  O. 
Marshall,  Sarah  C.  Wilson,  P.  D.  Cumming,  Mary  Mar- 
shall, Harry  Shroder,  Ida  Hesseltine,  Sarah  L.  Raw- 
house,  Sarah  B.  Behem,  Emma  S.  Bennett,  and  Cynthia 
J.  Harrison,  from  decree  ot  O.  C.  Allegheny  Co.,  March 
T.,  1915,  No.  262,  refusing  an  issue  devisavit  vel  non,  in 
Estate  of  Barbara  Kerr,  deceased.  Before  Beown,  C.  J., 
Mbstrbzat,  Potter,  Stewart  and  Frazbr,  JJ.  Af- 
firmed. 

Petition  for  issue  devisavit  vel  non.    Before  Miller,  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
The  court  refused  the  petition.    Cliflford  S.  Marshall, 
et  al.,  appealed. 

Errors  assigned  were  rulings  on  evidence  and  in  dis- 
missing the  petition. 

William  T.  Tredwapy  with  him  Rody  P.  Marshall  and 
Samuel  L.  Dille,  for  appellants. 

Oeorge  E.  Alter,  of  McKee,  Mitchell  &  Alter,  with  him 
Patterson,  Crawford,  Miller  cC-  Arensherg  and  William  A. 
Wilson,  for  appellees. 

Per  Curiam,  January  8, 1917 : 

An  issue  devisavit  vel  non  was  asked  for  by  the  appel- 
lants on  two  grounds:  (1)  Lack  of  testamentary  ca- 
pacity by  the  testatrix  at  the  time  the  will  was  executed ; 
(2)  the  procurement  of  the  execution  of  it  by  fraud  and 
undue  influence  on  the  part  of  George  A.  Lashell,  while 
acting  as  confidential  agent  of  the  testatrix.  The  will 
was  executed  April  11,  1901,  and  Lashell  was  named  as 
her  executor.  Its  execution  was  witnessed  by  two  mem- 
bers of  the  Allegheny  County  bar.  Lashell  died  Septem- 
ber 5, 1907.   On  November  9, 1910,  more  than  three  years 
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thereafter,  the  testatrix  added,  in  her  own  handwriting, 
the  following  codicil  to  her  will :  "As  George  A.  Lashell 
has  died,  I  hereby  appoint  Horace  J.  Thomas  to  be  the 
executor  of  this  will,  November  9, 1910.^'  This  act  of  the 
testatrix  is  in  itself  a  forceful  answer  to  the  allegation  of 
fraud  and  undue  influence  on  the  part  of  Lashell,  and  was 
a  republication  of  the  will :  Nefif's  App.,  48  Pa.  501 ;  De- 
Haven's  Est.,  207  Pa.  152. 

Errors  are  alleged  in  the  rulings  on  offers  of  evidence 
by  the  learned  judge  before  whom  the  testimony  in  the 
case  was  taken,  but  we  have  not  been  convinced  that  any 
of  the  assignments  relating  to  them  call  for  a  rehearing. 
The  appeal  is  dismissed,  at  appellants'  costs,  on  the  fol- 
lowing from  the  opinion  of  the  court  in  banc  dismissing 
the  exceptions  filed  to  the  rulings  on  offers  of  evidences 
by  the  judge  who  heard  the  case,  and  to  his  findings  of 
fact  and  conclusions  of  law.  "A  careful  and  exhaustive 
examination  of  the  entire  record  in  this  case  abundantly 
shows  that  the  conclusions  of  the  trial  judge,  based  upon 
the  weight  of  credible  testimony,  established  clearly  the 
proposition  that  there  was  no  evidence  of  undue  influence 
by  Lashell,  or  any  one  else,  over  the  mind  of  the  testatrix 
in  the  making  of  the  original  will ;  that  his  possible  in- 
terest'in  commissions  in  the  estate  did  not  constitute  him 
such  a  party  as  to  throw  upon  the  proponents  the  burden 
of  proving  want  of  undue  influence ;  that  his  death  and 
the  subsequent  making  of  the  codicil,  and  republishing 
of  the  entire  will,  demonstrate  the  want  of  undue  influ- 
ence by  Lashell,  and  that  the  testatrix,  notwithstanding 
her  infirmities,  her  use  of  morphia  and  her  family  his- 
tory, had  full,  intelligent  and  exact  knowledge  of  her 
property,  of  all  her  affairs,  and  of  the  objects  of  her 
bounty ;  that  she  possessed  testamentary  capacity,  and 
that  the  will  and  codicil  as  executed,  were  her  deliberate 
and  intelligent  acts,  she  possessing  a  capable  and  dis- 
posing mind  in  connection  therewith." 
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Commoiiwealth,  ex  rel.,  Appellant,  v.  Moore. 

Public  officers — Allegheny  County  —  Cqunty  controller  —  Eligir 
iility —Former  state  senators-Act  of  May  1, 1861,  P.  L.  Jt60,  Sec.  £ 
—Act  of  June  ^,  1896,  P.  L.  JtOSSiatutes—ConstrucHon^Local 
lath  repealed  by  subsequent  general  law. 

1.  It  is  a  rule  of  statutory  construction  that  an  earlier  law  will 
be  repealed  by  implication  by  an  act  covering  the  entire  subject- 
matter  of  the  former  law,  and  manifestly  intended  as  a  substitute 
for  it. 

2.  Where  the  clear  general  intent  of  the  legislature  is  to  estab- 
lish a  uniform  and  mandatory  system,  as  in  municipal  classification 
acts,  the  presumption  is  that  local  acts  are  intended  to  be  repealed. 

3.  The  Act  of  June  27,  1896,  P.  L.  403,  relating  to  county  con- 
trollers in  counties  containing  160,000  inhabitants  and  over,  was 
intended  to  establish  a  complete  system  for  the  election  of  county 
controllers  in  the  counties  to  which  it  applies,  and  repeals  the  Act 
of  May  1,  1861,  P.  L.  450,  relating  to  county  controllers  in  Alle- 
gheny and  Philadelphia  Counties,  rendering  ineligible  for  the  office 
of  county  controller  in  such  county  a  person  holding  an  office  under 
this  State  during  his  continuance  in  office  or  until  one  year  there- 
after. 

4.  In  quo  warranto  proceedings  to  oust  from  office  a  county  con- 
troller of  Allegheny  County,  who  had  held  the  office  of  State  senator 
within  one  year  previous  to  his  election,  it  appeared  that  relator 
had  been  appointed  to  fill  the  vacancy  in  the  office  of  county  con- 
troller and  that  respondent  had  been  elected  at  the  next  general 
election.  Relator  alleged  that,  under  the  Act  of  May  1, 1861,  P.  L. 
450,  Sec.  2,  respondent  was  ineligible  to  hold  office;  respondent 
contended  that  the  Act  of  1861  had  been  repealed  by  the  Act  of 
1895;  relator  demurred  to  respondent's  answer.  Held,  the  court 
properly  overruled  the  demurrer  and  entered  judgment  for  the  re- 
spondent. 

Argued  Oct.  20, 1916.  Appeal,  No.  170,  Oct.  T.,  1916, 
by  Commonwealth,  from  judgment  of  C.  P.  Allegheny 
Co.,  April  T.,  1916,  Docket  A,  No.  29,  on  judgment  for 
respondents  in  quo  warranto  proceedings  in  case  of  Com- 
monwealth of  Pennsylvania  ex  relatione  Hyatt  M. 
Cribbs  v.  John  P.  Moore.  Before  Brown,  C.  J.,  Potter. 
MoscHziSKBR,  Frazer  and  Walung,  JJ.   Aflirmed. 
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Quo  warranto  to  determine  respondent's  right  to  hold 
office  as  county  controller  of  AlUegheny  County.  Before 
Cabpentbb,  J. 

The  Commonwealth  demurred  to  respondent's  answer. 
The  court  overruled  the  demurrer  and  entered  judgment 
for  the  respondent.    The  Commonwealth  appealed. 

Error  assigned,  among  others,  was  in  overruling  the 
demurrer  and  entering  judgment  for  the  respondent. 

John  G.  Bane,  with  him  Charles  A,  Woods,  for  appel- 
lant.—The  Act  of  May  1, 1861,  P.  L.  150,  Sec.  2,  was  not 
repealed  by -the  Act  of  June  27, 1895,  P.  L.  403,  and  the 
respondent  is  therefore  ineligible  to  hold  the  office  of 
county  controller :  Brown  v.  Philadelphia  County  Com- 
missioners, 21  Pa.  37;  Street  v.  Commonwealth,  6  W.  & 
S.  209 ;  Malloy  v.  Reinhard,  115  Pa.  25 ;  Seif ried  v.  Com- 
monwealth, 101  Pa.  200 ;  City  of  Harrisburg  v.  Sheck, 
104  Pa.  53;  Evans  v.  Phillipi,  117  Pa.  226;  Common- 
wealth V.  Brown,  210  Pa.  29 ;  Bell  v.  Allegheny  County, 
149  Pa.  381. 

A  State  senator  is  an  officer  under  the  State :  Morril  v. 
Haines,  2  N.  H.  246;  People  ex  rel.  Kelly  v.  Common 
Council  of  the  City  of  Brooklyn,  77  N.  Y.  503 ;  People 
ex  rel.  Henry  v.  Nostrand,  46  N.  Y.  375;  Lamar  v. 
United  States,  241  U.  S.  103. 

John  8.  Welter,  with  him  John  0.  Wicks,  for  appellee. 
—The  Act  of  1861  is  repealed  by  the  Act  of  1895 :  Com- 
monwealth ex  rel.  HoUenbach  v.  County  Treasurer,  16 
D.  R.  481 ;  Commonwealth  ex  rel.  Walter  v.  Young,  253 
Pa.  356. 

While  the  rule  is  that  a  general  statute  does  not  by  im- 
plication repeal  a  local  act  with  inconsistent  provis- 
ions, yet  where  the  legislative  intent  is  clear  that  the  sub- 
sequent general  act  is  to  supplant  the  local  or  special  act 
the  presumption  of  there  being  no  repeal  must  give  way : 
Jadwin  v.  Hurley,  10  Pa.  Superior  Ct.  104;  Quinn  v. 
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Cumberland  County,  162  Pa.  55 ;  In  re  Contested  Elec- 
tion of  Martz,  110  Pa.  502;  Westfield  Borough  v.  Tioga 
County,  150  Pa.  152;  Commonwealth  v.  Weir,  165  Pa. 
284;  Commonwealth  ex  rel.  School  District  of  Butler 
Twp.  V.  Joyce,  18  Pa.  C.  C.  193;  Nusser  v.  Common- 
wealth, 25  Pa.  126;  Johnston^s  Est.,  33  Pa.  511;  Keller 
V.  Commonwealth,  71  Pa.  413 ;  Best  v.  Baumgardner,  122 
Pa.  17;  Commonwealth  ex  rel.  Peterson  v.  Couch,  209 
Pa.  354. 

Where  the  legislative  intent  is  to  establish  a  uniform 
and  mandatory  sj^stem,  as  in  classification  acts,  the  pre 
sumption  is  that  the  local  acts  are  intended  to  be  re 
pealed:  Commonwealth  ex  rel.  McKirdy  et  al.  v.  Mac 
ferron,  152  Pa.  244 ;  Bruce  v.  Pittsburgh,  166  Pa.  152 
Commonwealth  ex  rel.  Jones  v.  Blackley,  198  Pa.  372 
Quinn  v.  Cumberland  County,  162  Pa.  55 ;  Harrisburg  v, 
Harrisburg  Gas  Co.,  219  Pa.  76;  Comman  v.  Haggin 
botham,  227  Pa.  549 ;  Mohr  v.  Scherer,  30  Pa.  509 ;  Com 
mon wealth  v.  Brown,  210  Pa.  29;  Commonwealth  v. 
Heller,  219  Pa.  65. 

Opinion  by  Mr.  Justice  Pottbb,  January  8, 1917 : 
This  was  an  action  of  quo  warranto  brought  by  the 
Commonwealth  of  Pennsylvania  ex  relatione  Hyatt  M. 
Cribbs  against  John  P.  Moore  to  test  the  right  of  the  lat- 
ter to  hold  the  office  of  controller  of  Allegheny  County. 
A  vacancy  occurred  in  that  office  on  April  19,  1915, 
which  was  filled  by  the  ap()ointment  of  Hyatt  M.  Cribbs. 
At  the  general  election  in  November,  1915,  the  respon- 
dent, John  P.  Moore,  was  duly  elected  controller,  and,  on 
the  first  Monday  of  January,  1916,  having  first  taken  the 
prescribed  oath  and  filed  his  bond,  he  undertook  to  exer- 
cise the  functions  of  the  office  to  which  he  had  been 
elected.  Prior  to  October  6, 1915,  he  had  represented  the 
Forty-fifth  Senatorial  District  as  senator  in  the  (General 
Assembly  of  Pennsylvania,  but  on  the  date  last  men- 
tioned, and  prior  to  his  election  as  controller,  he  had  re- 
signed the  office  of  senator.    Claiming  the  right  under  his 
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appointment  to  hold  the  office  of  controller  until  a  suc- 
cessor was  duly  elected  and  qualified,  Hyatt  M.  Cribbs 
filed  a  suggestion  for  a  writ  of  quo  warranto,  alleging 
that,  under  Sec.  2  of  the  Act  of  May  1,  1861,  P.  L.  450, 
the  said  John  P.  Moore  was  not  eligible  to  the  office  of 
controller,  because  of  his  having  held  the  office  of  State 
senator  within  one  year  of  his  election.  That  section  is 
as  follows :  "No  person  holding  office  under  the  United 
States  or  this  State,  the  County  of  Allegheny,  or  any  city 
therein,  shall  be  eligible  to  the  office  of  county  controller 
during  his  continuance  in  office  as  aforesaid,  nor  until 
one  year  thereafter,  except  that  the  said  controller  shall 
always  be  eligible  for  reelection  or  appointment ;  and  the 
county  treasurers  and  commissioners  ^shall  be  ineligible 
to  said  office  for  two  years."  An  answer  was  filed  by 
John  P.  Moore,  averring  his  eligibility,  and  also  averring 
that  the  phrase  in  Sec.  2  of  the  Act  of  May  1, 1861,  which 
made  any  person  holding  office  under  "this  state"  ineligi- 
ble, had  been  rejlealed,  and  averring  further  that  Hyatt 
M.  Cribbs  had  no  such  right  to,  or  interest  in,  the  office 
as  made  him  a  proper  party  to  institute  these  proceed- 
ings. To  this  answer  a  demurrer  was  filed,  and  the  case 
was  heard  ui)on  the  demurrer.  The  court  held  that  the 
Act  of  1861  was  in  force,  and  that  Cribbs  had  such  an 
interest  as  qualified  him  to  institute  the  proceedings, 
but  the  court  reached  the  conclusion  that  a  State  senator 

was  not  a  "person  holding  office  under this  State," 

within  the  meaning  of  section  2  of  the  act.  The  demurrer 
was,  therefore,  overruled,  and  judgment  was  entered  for 
respondent.    The  Commonwealth  fias  appealed. 

The  first  question  which  arises,  is  whether  the  prohibi- 
tory phrase  in  the  earlier  act  has  lost  its  force  by  reason 
of  the  provisions  of  a  subsequent  statute.  The  Act  of 
May  1, 1861,  P.  L.  450,  is  by  its  title,  "an  act  relating  to 
Allegheny  County,"  and  by  its  terms  a  local  law.  Among 
other  things  it  established  in  Allegheny  County  the  office 
of  controller,  defined  the  powers  and  duties  of  that  officer, 
provided  for  his  appointment  and  election,  fixed  his  sal- 
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ary  and  abolished  the  office  of  (iounty  auditor  in  that 
county.  Prior  to  the  Act  of  1895,  the  only  counties  of 
Pennsylvania  in  which  the  office  of  county  controller  ex- 
isted, were  Allegheny  and  Philadelphia.  See  Lloyd  v. 
Smith,  176  Pa.  213. 

The  Act  of  June  27, 1895,  P.  L.  403,  is  entitled  ''An  Act 
creating  the  office  of  controller  in  counties  of  the  Com- 
monwealth containing  150,000  inhabitants  and  over,  pre- 
scribing his  duties  arid  abolishing  the  office  of  county 
auditor  in  said  counties.'^  A  comparison  of  the  acts, 
that  of  1861  and  that  of  1895,  shows  that  the  greater  part 
of  the  latter  act  has  been  copied  verbatim  from  the  former 
one.  It  was  evidently  intended  to  establish  a  complete 
system  for  the  election  of  a  county  controller  in  each  of 
the  counties  to  which  it  is  applicable,  and  to  provide  for 
the  conduct  of  his  office,  and  for  his  compensation,  etc., 
following  very  closely  all  the  essential  provisions  of  the 
Act  of  1861,  and  making  them  applicable  to  all  counties 
in  the  State  containing  150,000  inhabitants,  which  would, 
of  course,  include  the  two  counties  which  then  had  con- 
trollers. 

The  Act  of  1895  has  been  held  in  Lloyd  v.  Smith,  176 
Pa.  213,  to  be  a  classification  act  and,  therefore,  consti- 
tutional. ' 

In  the  leading  case  of  Com.  v.  Brown,  210  Pa.  29,  Mr. 
Chief  Justice  Mitchell  considered  the  entire  subject  of 
the  repeal  of  local  laws  by  general  statutes.  In  the  third 
clause  of  his  summary  of  the  result  of  the  cases,  he  said : 
"Where  the  clear  general  intent  of  the  legislature  is  to 
establish  a  uniform  aiid  mandatory  system,  as  in  munici- 
pal classification  acts,  the  presumption  must  be  that  the 
local  acts  are  intended  to  be  repealed.^^  We  think  this 
principle  governs  the  present  case,  as  the  Act  of  1895 
shows  clearly  a  general  intent  upon  the  part  of  the  legis- 
lature to  establish  a  uniform  and  mandatory  system, 
providing  controllers  in  all  counties  having  the  requisite 
population.  This  intention  was  carried  out  by  the  re- 
enactment  of  the  essential  provisions  of  the  earlier  local 
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act,  with  appropriate  changes  to  make  its  terms  appli- 
cable to  all  the  counties  in  the  class. 

There  is  a  marked  distinction  between  the  require- 
ments of  the  Act  of  1861  and  those  of  1895,  with  respect 
to  the  eligibility  of  a  candidate  for  the  office  of  county 
controller.  In  section  2  of  the  former  act  it  is  provided : . 
"No  person  holding  office  under  the  United  States  or  this 
State,  the  County  of  Allegheny  or  any  city  therein  shall 
be  eligible  to  the  office  of  county  controller  during  his 
continuance  in  office  as  aforesaid,  nor  until  one  year 
thereafter."  In  section  2  of  the  latter  act  the  provision 
is:  "No  person  holding  office  under  the  United  States 
shall  be  eligible  to  the  office  of  county  controller  dur- 
ing his  continuance  in  office  as  aforesaid,"  and  then  fol- 
lows a  provision  that  certain  county  officers  shall  not  be 
eligible  for  two  years.  The  Act  of  1895  omits  entirely 
the  provision  making  ineligible  a  "person  holding  office 

under. . this  State."    There  could  be  no  good  reaso^ 

for  retaining  a  requirement  in  this  respect  for  the  county 
of  AUegl^eny  different  from  that  applied  to  other  counties 
within  the  class.  While  the  Act  of  1895  covers  the  sub- 
jectmatter  of  the  Act  of  1861  referring  to  the  county 
controller,  it  was  manifestly  intended  to  extend  the  es- 
sential provisions  of  the  earlier  act  to  a  number  of  ad- 
ditional counties,  and  in  some  respects  it  did  enlarge  the 
scope  of  the  prohibitory  phrase.  To  the  county  treasurer, 
and  county  commissioners,  it  added  the  prothonotary, 
register  of  wills,  clerk  of  courts,  recorder,  sheriff,  district 
attorney,  and  their  chief  clerks  and  deputies,  its  being 
ineligible  to  the  office  of  controller  for  two  years.  It 
would  hardly  be  contended  that  this  prohibition  was  not 
intended  to  apply  to  Allegheny  County  as  being  one  of 
the  counties  containing  the  required  number  of  inhabit- 
ants. If,  as  we  have  endeavored  to  point  out,  the  Act  of 
1895  covers  the  same  subject-matter  as  the  Act  of  1861^ 
by  way  of  general,  instead  of  local  law,  unless  the  latter 
gives  way,  the  law  upon  the  same  subject  would  not  be 
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uniform  in  all  the  counties  included  in  the  class  to  which 
the  Act  of  1895  is  made  applicable. 

In  Long  V.  Phillips,  241  Pa.  246,  our  Brother  Mbstrb- 
ZAT  said  (p-  249) :  "It  is  a  rule  of  statutory  construction 
that  an  earlier  law  will  be  repealed  by  implication  by  an 
act  covering  the  entire  subject-matter  of  the  former  law, 
and  manifestly  intended  as  a  substitute  for  it.  But  this 
rule  is  founded  on  the  presumption  of  legislative  intent 
and  will  not  apply  where  a  contrary  intent  is  clearly 
apparent." 

There  is  certainly  no  "clearly  apparent"  intent  in  the 
Act  of  1895,  that  a  local  act  shall  not  be  repealed.  On 
the  contrary,  it  contains  the  provision  that  "all  acts  or 
parts  of  acts  inconsistent  herewith  are  hereby  repealed." 
It  would  be  diflftcult  to  find  anything  to Vhich  this  lan- 
guage can  apply,  unless  it  be  the  Act  of  1861.  The 
only  acts  then  in  existence  which  related  to  the  subject  of 
the  Act  of  1895,  were  local,  so  that,  if  the  repealing  clause 
operated  at  all,  it  must  have  been  upon  them.  While  the 
existence  of  the  repealing  clause  is,  of  course,  not  con- 
clusive of  the  question,  yet  it  should  not  be  entirely  ig- 
nored. The  court  below  refers  to  the  use  of  the  word 
"create"  in  the  title,  and  suggests  that  it  was  hardly  in- 
tended to  create  an  oflftce  in  Allegheny  County  which  was 
in  existence.  It  is  true  that  the  word  is  not  appropriate 
as  applied  to  two  of  the  counties,  but  it  was  proper  as  to 
the  remaining  counties  withiij  the  class  to  which  the  two 
belonged.  The  legislative  thought  may  have  been  cen- 
tered upon  the  class  of  counties.  The  creation  was  of  the 
office  of  controller  in  the  entire  class  as  distinguished 
from  its  creation  in  one  county.  In  any  event,  an  inaccu- 
rate use  of  a  word  is  not  sufficient  to  overcome  the  plain 
intention  of  the  act  to  provide  a  complete  uniform  sys- 
tem on  the  subject  with  which  it  deals.  That  the  legisla- 
tive emphasis  was  placed  upon  the  creation  of  the  class, 
appears  also  from  the  wording  of  the  amendment  of 
March  27, 1913,  to  this  identical  act.  It  is  there  said  in 
section  1 :  "The  office  of  county  controller  is  hereby  es- 
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tablished in  each  county which  shall  contain 

one  hundred  thousand  inhabitants  or  over.'^  It  was  only 
in  connection  with  the  new  class  that  the  office  could  be  . 
said  to  be  then  established,  for  in  many  of  those  counties 
the  office  of  controller  had  been  established  for  years  by 
the  terms  of  the  very  act  which  was  being  amended.  Nor 
does  the  fact  that  the  governor  did  not  exercise  in  Alle- 
gheny County  the  power  of  appointment  conferred  in  sec- 
tion 17,  aid  us  in  the  construction  of  the  act.  The  gover- 
nor may  have  erred  in  his  construction  of  the  statute,  or, 
as  Allegheny  County  then  had  a  controller,  he  may  have 
thought  it  advisable  to  raise  no  question  as  to  the  con- 
troller's right  to  retain  the  office  until  the  next  election^ 

Our  conclusion  is  that  the  Act  of  1895  covers  the  sub- 
ject-matter of  the  Act  of  1861,  in  so  far  as  it  relates  to 
county  controllers,  and  that  the  later  act  embraces  new 
provisions  which  plainly  show  that  it  was  intended  as  a 
substitute  for  the  earlier  act.  The  judgment  of  the  court 
below  should  be  sustained  on  the  ground  that  the  pro- 
vision of  the  Act  of  1861,  which  is  alleged  to  affect  the 
eligibility  of  respondent,  has  been  repealed  by  the  Act  of 
1895.  This  makes  it  unnecessary  to  consider  other  in- 
teresting questions  raised  by  the  appeal. 

The  assignments  of  error  are  dismissed,  and  the  judg- 
ment is  affirmed. 


Bhad  V.  Duquesne  Light  Co.,  Appellant. 

Negligence — Independent  agency — Automobiles  —  Child  playing 
ivith  brakes — Drift  down  grade — Pedestrian — Judgment  for  defend- 
ant n.  0.  V. — Injuries — Proximate  cause. 

1.  The  rule  is  well  settled  that  in  order  to  recover  for  injuries 
alleged  to  have  been  caused  by  negligence,  the  injury  must  be  the 
natural  and  probable  consequence  of  the  negligent  act,  and  if  the 
facts  as  to  the  cause  of  the  injury  are  not  disputed,  the  question 
of  proximate  cause  becomes  one  of  law  for  the  court. 

2.  It  is  not  sufficient  in  such  action  merely  to  prove  that  de- 
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fendant  was  negligent;  there  must  also  be  evidence  that  the  negli- 
gence was  the  proximate  cause  of  the  injury  sustained.  Where  it 
appears  that  the  injury  was  caused  by  the  independent  interven- 
tion of  an  agency  over  which  defendant  had  no  control,  binding 
instructions  should  be  given  for  defendant. 

3.  In  an  action  to  recover  damages  from  the  owner  of  an  auto- 
mobile, it  appeared  that  defendant's  chauffeur  had  set  the  brakes 
and  left  the  car  standing  at  the  curb,  on  a  down  grade,  that  a  boy 
in  passing  rattled  the  brake,  whereby  it  was  released  and  the  car 
started  down  the  street  striking  plaintiff.  Plaintiff  contended  that 
'  the  chauffeur  was  negligent  in  not  having  turned  the  front  wheel 
against  the  curbstone  before  he  left  the  car.  The  trial  judge  sub- 
mitted the  case  to  the  jury  which  found  a  verdict  upon  which 
judgment  was  entered.  Beld,  that  if  defendant  was  negligent  in 
leaving  the  car  as  shown  by  the  evidence,  yet  the  interference  of  the 
boy,  not  defendant's  negligence,  was  the  cause  of  the  injury  and 
the  judgment  was  reversed  and  entered  for  the  defendant. 

Mr.  Justice  Mestrbzat  dissents. 

Argued  Oct.  10,  1916,  Appeal,  No.  55,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
April  T.,  1914,  No.  83,  on  verdict  for  plaintiff,  in  case  of 
Youakin  Bhad  v.  Duquesne  Light  Company.  Before 
Brown,  C.  J.,  Mbstebzat,  Pottbb,  Stewart  and  Pbazbr, 
JJ.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Rbid,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |3,300  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned,  among  others,  were  in  refusing  to 
direct  a  verdict  for  defendant  and  in  refusing  to  enter 
judgment  for  defendant  n.  o.  v. 

Charles  F.  Patterson,  with  him  Francis  R.  Harbison, 
for  appellant. — The  facts  material  to  determine  the  ques- 
tion of  probable  cause  of  the  injury  are  not  in  dispute 
and  it  is,  therefore,  a  question  of  law  for  the  court: 
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West  Mahoning  Township  v.  Watson,  116  Pa.  344 ;  Doug- 
lass V.  N.  Y.  Central  &  Hudson  River  B.  B.  Co.,  209  Pa. 
128. 

The  proximate  cause  of  an  event  is  that  which,  in  a 
natural  and  continuous  sequence,  unbroken  by  any  new 
independent  cause,  produces  that  event  and  without 
which  that  event  would  not  have  occurred :  Wallace  v. 
Keystone  Automobile  Co.,  239  Pa.  110;  Dannehower  v. 
Western  Union  Telegraph  Co.,  218  Pa.  216 ;  Finkbeiner 
V.  Solomon,  225  Pa.  333;  Carpenter  v.  John  M.  Miller 
&  Son,  232  Pa.  362;  Twut  v.  Philadelphia  Electric  Co., 
236  Pa.  506;  Widger  v.  Philadelphia,  217  Pa.  161;  Ber- 
man  et  al.  v.  Schultz,  40  N.  Y.  Misc.  212;  Herman  et 
al.  V.  Schultz,  84  N.  Y.  Supp.  292 ;  Vincent  &. Seymour  v. 
Cranda^l  &  Godley  Co.,  131  N.  Y.  App.  Div.  200;  Keber 
V.  Central  Brewing  Co.  of  N.  Y.,  150  N.  Y.  Supp.  986; 
Sorrusca  v.  Hobson,  155  N.  Y.  Supp.  364 ;  Frashella  v. 
Taylor,  157  N.  Y.  Supp.  881. 

The  fact  that  the  person  responsible  for  the  interven- 
ing act  is  a  child  does  not  affect  the  case,  but  if  the  act 
itself  is  an  intervening  efficient  cause  it  will  break  the 
causal  connection  between  the  defendant's  negligence 
and  the  plaintiff's  injury,  even  though  it  is  the  act  of  an 
irresponsible  child :  Otten  v.  Cohen  et  al.,  1  N.  Y.  Supp. 
430;  Loftus  et  al.  v.  Dehail  et  al.,  133  Cal.  214; 
Stephenson  v.  Corder,  71  Kansas  475 ;  Ebright  v.  Miner- 
al B.  B.  &  Mining  Co.,  15  Atl.  Bepr.  709 ;  George  et  al. 
V.  Los  Angeles  By.  Co.,  126  Cal.  357;  Board  of  Trade 
Hldg.  Corp.  V.  Cralle,  22  L.  B.  A.  (N.  S.)  297;  O'Connor 
V.  Hrucker,  117  Ga.  451;  Jutein  v.  Hurley  et  al.,  98 
Mass.  211. 

It  was  error  to  allow  the  jury  to  determine  that  it  was 
the  duty  of  the  defendant's  chauffeur  to  anticipate  inter- 
ference with  the  machine  by  strangers :  Lewis  v.  Wood, 
247  Pa.  545;  Philadelphia  &  Beading  B.  B.  Co.  v.  Hum- 
mell,  44  Pa.  375 ;  Ebright  v.  Mineral  B.  B.  &  Mining  Co., 
15  Atl.  Bepr.  709 ;  Biddle,  et  ux.,  v.  Hestonville,  Mantua 
&  Pairmount  Pass.  By.  Co.,  112  Pa.  551 ;  Burt  v.  Adver- 
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tisep  Newspaper  Co.,  154  Mass.  238;   Cole  v.  German 
Sat^ngs  &  Loan  Soc.,  124  Fed.  Repr.  113. 

The  plaintiflPs  evidence  that  the  exercise  of  due  care 
on  the  part  of  the  defendant  required  it  to  turn  the  front 
wheel  into  the  curb  was  based  upon  the  false  theory 
that  it  was  defendant's  duty  to  exercise  extra  precaution 
against  the  interference  of  boys:  Berman  et  al.  v. 
Schultz,  40  N.  Y.  Misc.  212 ;  Berman  et  al.  v.  Schultz,  84 
N.  Y.  Supp.  292;  Keber  v.  Central  Brewing  Co.  of  N. 
Y.,  150  N.  Y.  Supp.  986;  Vincent  &  Seymour  v.  Crandall 
&  Godley  Co.,  131  N.  Y.  App.  Div.  200;  Sorrusca  v.  Hob- 
son,  155  N.  Y.  Supp.  364;  Prashella  v.  Taylor,  157  N.  Y. 
Supp.  881. 

Meredith  R.  Marshall,  with  him  Rody  P.  Marsliall,  for 
appellee. — The  application  of  proximate  and  remote 
cause  is  often  very  difficult.  There  seems  to  be  no  defi- 
nite rule  to  determine  it.  Each  case  seems  to  have  been 
decided  on  its  own  special  circumstances.  A  cause  is 
not  too  remote  to  be  looked  to  merely  because  it  produces 
the  damage  by  means  of  intermediate  agency :  Loughlin 
V.  Penna.  R.  B.  Co.,  240  Pa.  174;  Butterman  v.  Mc- 
Clintic-Marshall  Consti-uction  Co.,  206  Pa.  82;  Wide- 
man  V.  Smith,  1  Lack.  Jur.  203 ;  Henry  v.  Klopf er,  147 
Pa.  178;  Rachmel  v.  Clark,  205  Pa.  314;  Duflfy  v.  Sable 
Iron  Works,  210  Pa.  326;  McBride  v.  McNally,  243  Pa. 
206;  Mulligan  V.  Homestead  Boro.,  243  Pa.  361 ;  Kitch- 
en V,  Union  Twp.,  171  Pa.  145;  Burrell  Twp.  v.  TJn- 
capher  et  al.,  117  Pa.  353 ;  Koelsch  v.  Philadelphia  Oo., 
152  Pa.  355;  Addis  v.  Hess,  29  Pa.  Superior  Ct.  505; 
Kreiner  v.  Straubmuller,  30  Pa.  Superior  Ct.  «09. 

Opinion  by  Mb.  Justice  Pottbb,  January  8,  1917 : 
This  is  an  action  of  trespass  brought  to  recover  dam- 
ages for  personal  injuries  suffered  by  plaintiff,  which 
he  alleges  resulted  from  the  negligence  of  an  employee  of 
the  defendant.  The  circumstances  attending  the  acci- 
dent, as  disclosed  by  the  testimony,  were  substantially 
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these :  On  September  12,  1913,  about  midday,  an  auto- 
mobile, belonging  to  defendant.  In  charge  of  an  experi- 
enced chauffeur,  was  driven  on  Bedford  avenue  up  to  the 
curb,  headed  down  street,  at  a  point  where  there  was  a 
considerable  grade.  The  driver  stopped  the  car,  put  on 
the  brake,  shut  off  the  engine,  and  went  into  a  restaurant 
for  lunch,  A  nurse  girl,  who  was  in  charge  of  a  child, 
was  sitting  upon  a  door  step  at  that  point.  She  stepped 
to  the  automobile  at  the  edge  of  the  sidewalk  and  placed 
the  child  upon  the  seat.  A  twelve-year-old  boy,  passing 
by,  stopped,  put  his  hand  upon  the  brake,  rattled  it, 
either  for  his  own  amusement  or  that  of  the  child,  and, 
as  a  consequence,  the  brake  was  released.  The  car 
started  down  the  hill,  along  the  curb,  and  ran  a  short  dis- 
tance when  a  stranger  got  upon  the  car  and  attempted 
to  stop  it;  but,  before  he  could  get  it  under  control,  it 
struck  and  injured  the  plaintiff,  who  was  pushing  a  fruit 
cart  in  the  street.  At  the  trial,  plaintiff  contended  that 
in  addition  to  the  use  of  the  brake,  the  car  should  have 
been  more  securely  guarded  against  the  possibility  of 
movement  by  having  its  front  wheel  turned  against  the 
curbstone.  The  defendant  set  up  the.  exercise  of  due 
care  upon  the  part  of  the  chauffeur,  in  that  he  put  on  the 
brake  and  left  the  automobile  in  a  safe  position,  from 
which  it  would  not  have  moved  had  it  not  been  for  the 
interference  of  the  boy.  It  was  further  contended,  that 
the  unwarranted  interference  of  the  boy,  in  releasing  the 
brake,  was  the  proximate  cause  of  the  injury,  and,  as  the 
facts  in  this  respect  were  not  in  dispute,  it  was  urged 
that  the  question  of  proximate  cause  was  one  of  law  for 
the  court,  and  should  not  have  been  left  to  the  jury.  In 
West  Mahanoy  Township  v.  Watson,  116  Pa.  344,  Gor- 
don, J.,  speaking  for  the  court,  said :  "It  is  also  urged 
that  the  question  of  remote  or  proximate  cause  was  for 
the  jury  and  was  properly  submitted.  This  would  be  so 
were  there  any  dispute  about  the  facts,  but  where,  as  in 
this  case,  they  are  not  disputed,  the  court  should  deter- 
mine the  question  as  a  matter  of  law.''    In  Douglass  v. 
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N.  Y.  Cent.  &  Hudson  River  B.  B.  Co.,  209  Pa.  128,  it 
was  said  (p.  131) :  "The  rule  is  well  settled  that  the  in- 
jury must  be  the  natural  and  probable  consequence  of  the 
negligent  act  without  probable  foresight,  and  if  the  facts 
as  to  the  cause  of  the  injury  are  not  disputed  the  ques- 
tion of  proximate  cause  becomes  one  of  law  for  the  de- 
termination of  the  court.'^ 

In  Nirdlinger  v.  American  District  Telegraph  Co.,  245 
Pa.  453,  plaintiff  sued  to  recover  damages  for  loss  by 
theft  of  various  articles  from  his  house  which  defendant 
had  undertaken  to  equip  with  electrical  burglar  alarms. 
There  was  evidence  that  defendant  had  negligently  failed 
to  set  the  alarms,  and  on  the  same  night  the  burglary 
was  committed.  The  court  below  refused  to  instruct  the 
jury  that  the  damages  recoverable  were  only  those  which 
were  sustained  as  a  result  of  defendant's  breach  of  con- 
tract, but  submitted  to  the  jury  the  question  whether  the 
negligence  t)f  defendant  was  the  proximate  cause  of  the 
burglary  and  permitted  recovery  of  the  value  of  the  ar- 
ticles stolen.  The  judgment  of  the  lower  court  was  re- 
versed by  this  court,  and,  in  the  opinion  by  Mr.  Justice 
Stewart,  he  said  (p.  459) :  "It  is  to  be  observed  that  on 
this  particular  question  of  proximate  cause  there  was  no 
conflict  of  testimony  whatever,  and  the  fact  of  an  inter- 
vening agency  was  manifest.  A  submission  of  the  ques- 
tion therefore  was  unwarranted;  it  was  clearly  within 
the  province  and  duty  of  the  court  to  decide  it."  He 
further  said :  "The  result  of  the  court^s  submission  of 
the  question  to  the  jury  was  a  recovery  by  plaintiff  for  an 
act  of  negligence  which  at  best  was  a  remote  cause  of  the 
loss.  Admitting  the  facts  to  be  as  claimed  by  the  plain- 
tiff, the  learned  trial  judge  should  have  held  that  they 
did  not  show  defendant's  negligence  to  have  been  the 
proximate  cause  of  plaintiflPs  loss." 

In  the  present  case,  it  is  undisputed  that  the  chauffeur 
left  the  car  with  the  brake  set,  and  that  it  stood  in  that 
position  until  the  boy  interfered  with  it.  The  boy  testi- 
fied that  he  put  his  hand  on  the  brake,  shoved  it,  and  rat- 
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tied  it,  and  the  automobile  started  to  go.  He  said,  "I 
ffuess  it  started  from  me  playing  with  the  levers."  Here 
then  we  have  a  new,  independent  and  unexpected  factor, 
which  was  in  itself  the  real  occasion  of  the  mischief.  The 
effective  cause  of  the  injury  was  shown  to  be  the  interfer- 
ence of  the  boy,  and  it  was  not  the  failure  of  the  chauf- 
feur to  use  the  additional  precaution  of  turning  the  front 
wheel  against  the  curb.  Suppose  that,  instead  of  merely 
turning  the  car  adrift,  as  he  did,  the  boy  had  gotten  into 
the  seat,  and  started  the  car,  and  had  run  over  some  one. 
Could  the  owner  of  the  car  have  justly  been  held  re- 
sponsible? The  car  in  question  was  left  in  a  position 
analogous  to  that  of  a  horse  tied  to  a  hitching  post.  It 
could  not  start  until  it  was  unfastened.  If  a  wilful  or 
careless  boy  untied  the  horse,  his  action  in  so  doing 
would  be  the  proximate  cause  of  any  injury  which  might 
follow.  The  car  did  not  start  itself.  It  was  started  as 
a  result  of  the  independent  intervention  of  the  boy,  and 
his  action  must,  therefore,  be  regarded  as  the  effective 
legal  cause  of  the  injury.  The  precise  question  here  in- 
volved was  before  the  courts  of  New  York  in  two  late 
cases.  In  Sorrusca  v.  Hobson,  155  N.  Y.  Supp.  364,  de- 
fendant's auto  truck  was  stopped  by  his  employee,  who 
left  the  machine  standing  in  the  street  with  the  brakes 
set.  Some  children  playing  in  the  street  in  some  man- 
ner started  it  and  plaintiff  sustained  the  injuries  com- 
plained of.  The  court  said :  '*We  thus  have  the  case  of 
a  machine  which  was  stopped  with  the  brakes  set,  and 
remaining  in  that  position  for  15  or  20  minutes,  starting 
— which  it  manifestly  could  not  do  of  its  own  accord — 
while  children  were  playing  aroynd  it,  and  when  one  of 
them  was  just  descending  from  it.  Manifestly  the  ma- 
chine was  set  in  motion  by  a  cause  for  which  defendant 
was  not  responsible  after  it  had  been  stopped  so  carefully 
as  to  discharge  him  from  responsibility." 

In  Prashella  v.  Taylor,  157  N.  Y.  Supp.  881,  defend- 
ant's car  was  started  by  some  boys  while  the  driver  was 
in  the  act  of  delivering  some  goods  in  front  of  plaintiff's 
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premises.  The  facts  and  law  were  thus  stated  in  the 
opinion  of  the  Supreme  Court  (p.  882) :  '^At  the  trial  it 
appeared  undisputed  that  the  automobile  stopped  in 
front  of  the  plaintiffs  place  of  business.  A  helper  left 
the  truck  to  deliver  some  goods.  While  the  helper  was 
delivering  the  goods,  the  chauffeur  left  his  seat  and 
busied  himself  in  the  rear  of  the  car  with  the  goods  in  the* 
car.  Prom  that  position  he  could  not  see  the  driver's 
seat.  While  doing  this  work  he  felt  the  car  start.  He 
then  jumped  off  the  truck,  ran  to  the  front,  and  jumped 
on  again,  and  backed  the  truck  out.  At  that  time  two 
little  boys  were  on  the  driver's  seat.  It  appears  that 
these  boys  were  playing  on  the  street,  and  had  jumped 
on  the  truck  and  started  it  by  pulling  the  controller  and 
the  brake.  I  cannot  find  that  the  plaintiff  has  either 
pleaded  or  proven  any  cause  of  action.  The  automobile 
was  started  by  the  wilful  act  of  the  boys,  and  cpncededly 
the  defendant  is  not  responsible  for  their  act.  The  only 
negligence  which  the  plaintiff  has  attempted  to  plead  or 
prove  is  negligence  in  leaving  the  automobile  in  a  situa- 
tion where  the  boys  could  reach  the  lever  without  being 
seen  or  stopped.  Such  an  act  does  not  constitute  negli- 
gence. The  defendant  was  not  bound  to  provide  against 
the  act  of  wilful  wrongdoers,  even  though  the  wrong- 
doers were  small  boys.'' 

In  the  case^  at  bar,  we  see  no  escape  from  the  conclu- 
sion that  the  proximate,  cause  of  the  injury,  was  the  in- 
terference of  the  boy,  over  whom  the  defendant  had  no 
control  and  for  whose  act  it  was  not  responsible. 

The  first  and  second  assignments  of  error  are  sus- 
tained. The  judgment  is  reversed,  and  is  here  entered 
for  defendant." 

Dissenting  Opinion  by  Mr.  Justice  Mbstrbzat  : 
The  majority  opinion  rules  the  case  against  the  de- 
fendant solely  on  the  ground  that,  as  a  matter  of  law, 
the  defendant  company's  negligence  was  not  the  proxi- 
mate cause  of  his  injuries.    I  agree  with  the  learned 
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court  below  that,  under  the  facts  found  by  the  jury,  this 
position  is  untenable.  The  legal  principle  applicable  to 
the  facts  of  this  phase  of  the  present  case  is  well  settled 
and  is  thus  stated  in  Shearman  &  Bedfield  on  Negligence, 
3d  Ed.,  p.  10 :  "Negligence,  however,  may  be  the  proxi- 
mate cause  of  an  injury  of  which  it  is  not  the  sole  or  im- 
mediate cause.  If  the  defendant's  negligence  concurred 
with  some  other  event  (other  than  the  plaintiflf's  fault) 
to  produce  the  plaintiffs  injury,  so  that  it  clearly  ap- 
pears that  but  for  such  negligence  the  injury  would  not 
have  happened,  and  both  circumstances  are  closely  con- 
nected with  the  injury  in  the  order  of  events,  the  defend- 
ant is  responsible  even  though  his  negligent  act  was  not 
the  nearest  cause  in  the  order  of  time.''  In  1  Thompson 
on  Negligence  (2d  Ed.),  p.  55,  Sec.  52,  the  same  doctrine 
is  announced  in  the  following  language :  "Whoever  does 
a  wrongful  act  is  answerable  for  all  the  consequences 
that  may  ensue  in  the  ordinary  and  natural  course  of 
events,  though  such  consequences  be  immediately 
brought  about  by  interveninjg  causes,  if  such  intervening 
causes  were  set  in  motion  by  the  original  wrongdoer." 
These  excerpts  from  the  text  books  have  been  quoted  and 
approved  time  and  again  in  the  decisions  of  this  court, 
the  most  recent  of  which  are  Cameron  v.  Citizens  Trac- 
tion Co.,  216  Pa.  191,  and  Loughlin  v.  Pennsylvania  R. 
R.  Co.,  240  Pa.  174,  where  it  was  held  that  the  question 
of  the  proximate  cause  of  the  injury  was  for  the  jury.  I 
would  affirm  the  judgment  on  the  opinion  of  the  learned 
court  below  refusing  defendant's  motion  for  judgment 
non  obstante  veredicto. 


Kniss,  Appellant,  v.  Borough  of  Duquesne. 

Municipaliiie8 — Streets — Dedication — Subsequently  incorporated 
horoughr^A  cceptance — Evidence— User  —  Negligence  —  Failure  to 
repair, 

1.  In  an  action  by  a  widoW  against  a  borough  to  recover  dmnagea. 
Vol.  cclv — 27 
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for  the  death  of  her  husband,  alleged  to  have  been  caused  by  the 
defective  condition  of  a  road  which  plaintiff  contended  was  a  public 
street,  the  question  of  defendant's  obligation  to  maintain  the  high- 
way is  for  the  jury  and  a  verdict  for  the  plaintiff  is  sustainable 
where  the  substantially  imcontradicted  evidence  of  the  plaintiff  is 
suflScient  to  prove  that  the  road  in  question  was  plotted  by  the 
property  owners  on  a  plan  of  partition  of  lands,  and  that  subse- 
quently it  was  graded  by  such  owners  and  opened  to  public  use  to 
facilitate  the  sale  of  the  property,  as  part  of  a  continuous  thorough- 
fare from  the  opened  streets  of  the  borough  to  the  adjoining  town- 
ships; that  this  highway  was  used  by  the  public  generally  and 
continuously,  and  that  after  the  incorporation  of  the  borough  every 
street  commissioner  had  done  work  on  the  road ;  and  the  only  one 
having  an  interest  in  the  real  estate  who  testified  stated  that  after 
opening  the  road  he  used  it  '^the  same  as  the  public  did." 

2.  Where  in  such  case  the  evidence  is  sufficient  to  justify  the 
conclusion  that  the  original  owners  when  they  opened  the  road 
intended  to  set  it  apart  for  public  use,  the  fact  that  there  was  no 
municipal  corporation  then  existing  will  not  defeat  the.  dedication, 
for,  upon  such  a  corporation  coming  into  existence,  it  could  take 
advantage  of  the  situation. 

Argued  Oct.  16, 1916.  Appeal,  No.  136,  Oct.  T.,  1916, 
by  plaintiflP,  from  judgment  of  C.  P.  Allegheny  Co.,  Oct. 
T.,  1914,  No.  2276,  for  defendant  non  obstante  veredicto 
in  case  of  Bosa  Kniss  v.  Borough  of  Duquesne.  Before 
Brown,  C.  J.,  Potter,  Mosghzisker,  Frazer  and  Wal- 
ling, JJ.    Eeversed. 

Trespass  to  recover  damages  for  death  of  plaintilFs 
husband.     Before  Macfarlanb,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiflP  for  f5,096,  which  the  court  subse- 
quently set  aside  and  entered  judgment  for  defendant 
n.  o.  V.     Plain tiflf  appealed. 

Error  assigned  waa  in  entering  judgment  for  the  de- 
fendant n.  o.  V. 

George  C.  Bradshaw,  with  him  A.  C.  Purdy,  for  appel- 
Jant,  cited :  Ackerman  v.  City  of  Williamsport,  227  Pa. 
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591;  Kennedy  v.  Citj  of  Williamsport,  11  Pa.  Superior 
Ct.  91 ;  Washington  Borough  v.  Steiner,  25  Pa.  Superior 
Ct  392. 

W.  M.  Swing,  for  appellee^  cited :  Commonwealth  v. 
Llewellyn,  14  Pa.  Superior  Gt.  214;  Silva  v.  Spangler, 
43  Pac.  Repr.  617;  Mayor  &  City  Council  of  Baltimore 
V.  Broumel,  86  Md.  153 ;  Russel  v.  Chicago  &  Milwaukee 
Electric  Ry.  Co.  et  al.,  205  111.  155;  Steel  et  ux.  v. 
Huntington  Borough  et  al.,  191  Pa.  627;  Pittsburgh  v. 
Epping-Carpenter  Co.,  194  Pa.  318;  Weiss  v.  Borough 
of  South  Bethlehem,  136  Pa.  294;  Washington  Female 
Seminary  v.  Washington  Borough,  18  Pa.  Superior  Ct. 
555;  Grant  v.  Dickson  City  Borough,  235  Pa.  536; 
Downing  v.  Coatesville  Borough,  214  Pa.  291. 

Opinion  by  Mr.  Justice  Moschziskbb,  January  8, 
1917: 

On  March  6, 1914,  the  plaintiffs  husband  lost  his  life 
by  the  overturn  of  a  wagon  which  he  was  driving  along 
wTiat  was  claimed  to  be  a  public  street  in  the  Borough  of 
Du.quesne,  Allegheny  County,  this  State ;  plaintiff  brought 
the  present  action,  averring  that  the  borough  had  negli- 
gently failed  to  maintain  its  roadway  in  a  condition  safe 
for  travel,  and  recovered  a  verdict;  the  court  below  en- 
tered judgment  n.  o.  v.  in  favor  of  the  defendant,  upon 
the  ground  that  the  evidence  was  insufficient  to  show  a 
dedication  and  acceptance  of  the  allied  highway;  the 
plaintiff  has  appealed. 

The  substantially  uncontradicted  evidence  adduced  by 
the  plaintiff  was  sufficient  to  prove  the  following  facts : 
The  western  part  of  the  Borough  of  Duquesne  is  largely 
made  up  of  land  which  at  one  time  was  a  farm  belonging 
to  Robert  Oliver,  now  deceased ;  in  1886,  this  farm  was 
partitioned  between  the  Oliver  heirs,  by  a  division  into 
large  purparts  separated  by  open  ways,  or  unnamed 
streets,  properly  drawn  on  the  plan  of  partition;  this 
plan  was  duly  recorded,  and  one  of  the  ways  indicated 
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thereon  corresponds  with  what  is  here  called  Meadow 
stl-eet^  upon  which  the  accident  happened,  except 
that  the  present  street  is  ten  feet  narrower  than  that 
shown  on  the  partition  plan,  Ave  feet  having  been  taken 
off  each  side  in  some  unexplained  manner ;  in  1889  an 
actual  roadway  was  constructed  upon  what  is  now  the 
part  of  Meadow  street  with  which  we  are  here  concerned, 
the  grading  being  done  by  one  of  the  Oliver  heirs  under 
agreement  with  the  others;  in  the  same  year,  another 
roadway,  called  William  street,  was  constructed  in 
like  manner,  the  latter  not  being  shown  on  the  plan  of 
1886 ;  both  William  and  Meadow  streets  run  out  of  the 
borough  in  a  northwesterly  direction,  but  (the  trend  of 
the  former  being  mostly  toward  the  west  and  of  the  lat- 
ter toward  the  north),  about  100  feet  within  the  borough 
limits,  they  unite  with  one  another,  and  have  the  aspect 
of  one  unbroken  way  with  a  bend  at  the  junctional  point ; 
the  upper,  or  southeasterly,  end  of  William  street  con- 
nects with  a  series  of  open  highways  in  the  borough, 
while  Meadow  street,  from  its  point  of  union  with  Wil- 
liam street,  covering  the  before-mentioned  one  hundred 
feet,  leads  northwestwardly  out  of  the  borough  into  a 
thoroughfare  now  called  Oliver  avenue,  but  formerly 
known  as  Township  road,  running  southwestwardly 
into  the  open  country;  William  street  and  the  part  of 
Meadow  street  here  in  question  are  popularly  designated 
by  the  name  of  the  former,  and  this  united  highway  has 
been  used  by  the  public,  generally  and  continuously,  for 
travel  both  into  and  out  of  the  borough,  since  1889 ;  it 
was  not  paved  at  the  time  of  the  accident,  but  one  of  the 
witnesses  for  the  defendant  described  it  as  "a  very  fair 
mud  street,"  while  another  said  it  was  "a  pretty  safe 
road  to  drive  on,''  adding  that  he  *Tiad  seen  lots  of  i)eo- 
ple  drive  on  it,  winter  and  summer" ;  the  plaintiff's  hus- 
band was  killed  when  his  wagon  fell  over  an  unguarded 
declivity  at  the  easterly  side  of  Meadow  street,  near  its 
point  of  junction  with  William  street,  or  between  tliat 
point  and  Oliver  avenue;  this  part  of  Meadow  street  is 
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divided  from  the  remaining  portion  thereof  shown  on  the 
partition  plan  (the  latter  running. in  a  southeasterly  di- 
rection from  the  aforesaid  point  of  junction  with  Wil- 
liam street)  by  a  hill  which  is  alleged  incapable  of  being 
graded  into  a  useful  highway,  but  on  the  other  side  of 
this  hill  Meadow  street  has  been  paved  and  sewered ;  the 
borough  was  incorporated  in  1891,  and  there  was  testi- 
mony to  the  effect  that  every  street  commissioner  from 
that  time  on  worked  upon  the  roadway  of  both  William 
and  Meadow  streets  in  the  general  locality  of  the  acci- 
dent, but  there  was  nothing  to  show  that  this  was  done 
by  direction  of  the  borough  council  or  that  money  was 
specifically  appropriated  by  that  body  to  pay  therefor ; 
finally,  there  was  evidence  that  the  streets  in  question 
were  graded  by  the  Oliver  heirs  in  1889,  to  help  bring 
about  the  sale  of  their  property,  and  that  certain  sales 
did  take  place  after  1896,  in  which  year  other  plans  of 
the  respective  heirs  were  made  and  duly  filed  of  record 
showing  both  William  and  Meadow  streets  as  of  their 
present  width  and  otherwise  as  before  described.  While 
William  Oliver  was  the  only  heir  called  as  a  witness,  he 
testified  that  "the  street"  [meaning  thereby  the  combina- 
tion of  William  and  Meadow  streets]  had  been  traveled 
by  the  public  continuously  since  it  was  originally  graded 
in  1889 ;  furthermore,  that  it  was  then  opened  for  public 
use  and  he  "drove  over  it  the  same  as  the  public  did," 
that  is  to  say,  his  use  of  the  roadway  was  not  a  private 
one,  but  in  common  with  the  rest  of  the  public. 

The  court  below  took  the  view  that  there  was  not  suf- 
ficient evidence  to  show  a  dedication  and  acceptance  of 
the  street  prior  to  the  date  of  the  incorporation  of  the 
borough  in  1891,  and,  therefore,  held  that  the  plaintiff 
could  not  recover ;  but,  in  making  this  ruling,  the  learned 
court  seems  to  have  entirely  overlooked  the  fact  of  the 
long  continued  user  of  the  street  by  the  public  and  the 
legal  effect  thereof,  under  the  law  as  established  in  this 
State. 

Our  latest  case  upon  the  subject  in  hand  is  Ackerman 
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V.  Williamsport,  227  Pa.  591,  594,  which,  like  the  one  at 
bar,  was  an  action  to  recover  for  personal  injuries  occa- 
sioned by  the  defective  condition  of  an  alleged  public 
highway,  and  where  the  principal  defense  consisted  in 
the  contention  that  there  was  not  sufficient  evidence  to 
show  a  dedication  and  acceptance  of  the  street  involved. 
We  there  said :  "Where  dedication  is  once  established, 
it  becomes  simply  a  question  of  acceptance  by  the  pub- 
lic; either  can  be  established  by  proof  of  user.  As 
against  the  owner  of  the  soil,  who  would  reassert  his 
right  in  the  way,  an  adverse  user  for  the  statutory  period 
must  be  shown;  but  as  against  a  municipality  which 
disclaims  all  duty  in  connection  with  the  way,  the  dedi- 
cation by  the  owner  not  being  in  dispute,  acceptance  by 
the  municipality  may  be  shown  by  proof  of  public  use 

for  a  much  shorter  period In  the  present  case  the 

user  was  continued  and  uninterrupted  for  more  than 
thirty  years;  a  conclusive  presumption  arises  that  the 
street  was  originally  dedicated,  and  the  owners  of  the 
soil  are  precluded  from  asserting  any  other  right  therein 
than  what  is  common  to  the  public.  The  same  evidence 
which  concludes  the  owners  and  establishes  a  dedication 
is  more  than  sufficient  to  warrant  a  presumption  of  ac- 
ceptance of  the  way  by  the  municipality." 

When  the  principles  just  stated  are  kept  in  mind  and 
applied  to  the  facts  which  the  evidence  produced  by  the 
plaintiff  tended  to  establish,  it  becomes  apparent  that  the 
verdict  rendered  by  the  jury  was  sustainable  uinm  the 
theory  of  an  accepted  dedication ;  but,  since  the  defend- 
ant cites  other  authorities,  including  some  of  our  own 
oases,  to  sustain  its  contention  to  the  contrary,  we  shall 
give  further  consideration  to  the  relevant  rules  of  law 
which  must  guide  us  in  determining  the  alleged  public 
character  of  the  road  upon  which  the  accident  happened. 

To  begin  with,  the  initial  question,  as  to  whether  or 
not  there  had  been  a  dedication,  was  one  to  be  deter- 
mined upon  the  evidence  in  the  case,  and  it  depended 
largely  upon  the  intention  of  the  Oliver  heirs  as  shown 
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by  their  actions  in  plotting  and  laying  out  the  road  in 
question,  and  their  subsequent  conduct  in  connection 
therewith.  "Dedications  have  been  established  in  every 
conceivable  way  by  which  the  intention  of  the  party  can 
be  manifested ; .  .The  intention  may be  estab- 
lished by  parol  evidence  of  acts  op  declarations  which 
show  an  assent  on  the  part  of  the  owner  of  the  land  that 

the  land  should  be  used  for  public  purposes Where 

the  question  is  as  to  an  intent  on  the  part  of  the  owner 
to  d^licate^  user  by  the  public  for  a  period  less  than  that 
limiting  real  actions  is  important  as  evidence  of  such 
intention,  and  as  one  of  the  facts  from  which  it  may  be 
inferred No  dedication  is  complete  until  accept- 
ance by  the  public ;  but  in  the  absence  of  a  statutory  re- 
striction or  provision  to  the  contrary,  the  acceptance 

may  be  by  the  public  at  large,  and  need  not  be  by 

municipal  or  corporate  authorities  acting  on  behalf  of 
the  public In  the  absence  of  a  statutory  restric- 
tion or  prohibition,  it  is  generally  held  that  acceptance 
by  the  public  may  be  shown  by  long  continued  user  with- 
out any  acts  or  conduct  on  behalf  of  the  municipal  cor- 
poration. Whether  the  user  by  the  public  is  of  such  a 
nature  as  to  constitute  an  acceptance  is  a  question  of  fact, 
depending  upon  the  circumstances  of  the  particular 
case'\*  3  Dillon  on  Municipal  Corporations  (5th  Ed.), 
Sees.  1079, 1081, 1086.  "Generally  an  intent  to  dedicate 
land  for  a  street  or  highway  may  be  inferred  where  the 
owner  suffers  it  to  be  used  by  the  public  for  that  purpose 
for  a  great  length  of  time Acceptance  of  a  dedica- 
tion  may  be  im|)lied  from  long  user  of  the  way  by 

the  public  as  of  right,'^  and  this  ^^has  been  held  sufficient 
even  where  the  effect  is to  hold  the  munici- 
pality  responsible  for  injuries  resulting  from  fail- 
ure to  repair User  may  always  be  considered 

in  con^ection  with  acts  of  the  public  authorities 

which  indicate  an  intention  to  accept The  length 

of  time  necessary  to  raise  a  presumption  of  dedication 
from  user  depends  on  the  circumstances  of  each  particu- 
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lar  case The  general  rale  seems  to  be  that  it  is  the 

intention  of  the  proprietor  of  the  land,  rather  than  the 
time  of  sufferance,  which  must  determine  the  fact  of 
dedi9ation,  and  hence  proof  of  user  for  a  period  much 
shorter  than  that  required  to  show  title  by  prescription 
may  be  sufficient.  Such  use,  however,  ought  to  be  for 
such  a  length  of  time  that  the  public  accommodation  and 
private  rights  might  be  materially  aflfected  by  an  inter- 
ruption of  the  enjoyment" :  13  R.  C.  L.,  Sees.  24,  25,  29. 
"In  such  cases  the  owner^s  intention  to  dedicate  is  mani- 
fested either  by  his  affirmative  acts  whereby  the  public 
use  is  invited  and  his  subsequent  acquiescence  in  such 
use,  or  by  his  express  assent  to  or  deliberate  allowance 
of  the  use,  or  merely  by  liis  acquiescence  therein ;  but, 
generally,  the  law  regards  the  user  as  mere  evidence, 
and,  accordingly,  where  it  is  sought  to  establish  an  in- 
tention to  dedicate  from  the  fact  of  user,  {ill  the  circum- 
stances have  to  be  looked  at  to  see  whether  they  disclose 

such  an  intention The  weight  of  authority  is  to 

the  effect  that  acceptance  may  be  predicated  on  user,  and 
the  general  current  of  modern  authorities  sustains  the 
proposition  that  dedication  may  be  accepted  merely  by 
long  continued  public  user,  without  any  formal  act  of 
acceptance,  even  to  the  extent  of  charging  the  public  au- 
thorities with  liability  for  failure  to  keep  in  repair": 
8  R.  C.  L.  16,  25.  See  also  Sees.  18-20,  22-24  and  27-29, 
for  useful  discussion  upon  the  subject  in  hand,  contain- 
ing statements  of  law  consistent  with  the  above  quoted 
excerpts.  Finally,  see  Sec.  30,  which  treats  of  the 
distinction  between  those  cases  where  a  prescriptive 
right  in  a  highway  is  claimed,  requiring  proof  of  twenty- 
one  years'  exclusive  and  adverse  user  by  the  public,  and 
the  other  class  of  cases,  in  which  the  effort  is  to  establish 
dedication  and  acceptance,  where  the  proof  of  user  may 
be  for  a  less  period ;  in  this  connection,  see  opinion  by 
President  Judge  Rice  in  Washington  Borough  v.  Steiner, 
25  Pa.  Superior  Ct.  392,  399.  When  the  question  of  the 
real  character  of  an  alleged  highway  is  collaterally 
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raised^  ^*as  in  an  action  for  its  negligent  maintenance/' 
that  it  actually  is  an  open,  public  way  is  sufficiently 
shown,  ^^so  as  to  shift  the  burden  of  proof,''  by  the  facts 
that  "it  has  been  open  and  the  public  permitted  or  in- 
vited to  use  it  for  travel" :  2  Shearman  &  Redfleld  on 
Negligence  (6th  Ed.),  Sec.  334. 

It  will  be  observed  that  the  above  quotations  sustain 
the  law  as  laid  down  by  this  court  in  Ackerman  v.  Wil- 
liamsport,  supra,  and  our  attention  has  not  been  called 
to  any  Pennsylvania  authority  in  conflict  therewith. 
The  report  in  Steel  v.  Huntingdon  Borough,  191  Pa.  627, 
indicates  that  the  plaintiff  depended  upon  proof  of  mu- 
nicipal acts  of  some  sort  to  show  acceptance,  and  not,  as 
here,  upon  long  continued  user ;  hence,  all  we  there  said 
must  be  considered  with  this  distinction  in  mind.  More- 
over, the  case  last  cited  must  now  be  read  in  connection 
with  Ackerman  v.  Williamsport,  supra,  and  Grant  v. 
Dickson  City  Borough,  235  Pa.  536,  where  we  again 
recognize  that  the  acceptance  of  a  dedication  may  be 
shown  by  user  of  long  duration.  Weiss  v.  South  Bethle- 
hem Borough,  136  Pa.  294,  explaining  Comm.  v.  Cole,  26 
Pa.  187,  in  no  wise  conflicts  with  the  law  as  an- 
nounced in  Ackerman  v.  Williamsport,  supra.  Steel  v. 
Huntingdon  Borough,  supra,  and  Grant  v.  Dickson  City 
Borough,  supra,  both  state  that  proof  of  repairs  made  by 
a  street  commissioner  upon  an  apparently  open  highway, 
even  when  accompanied  by  municipal  payment  of  ex- 
penses thus  incurred,  is  not,  per  se,  sufficient,  but  that, 
to  prove  acceptance  of  an  alleged  dedication,  there 
must  be  also  proof  that  the  municipal  council  had  or- 
dered or,  at  the  time,  was  aware  it  was  in  fact  paying 
for  the  particular  repairs  in  question;  but  in  each  of 
those  cases  the  plaintiff  depended  upon  implied  accept- 
ance through  municipal  acts  and  not,  as  here,  upon  long 
continued  public  use  of  the  street.  In  the  present  case, 
although  the  evidence  concerning  the  work  done  upon 
the  roadway  by  the  various  commissioners  may  not  have 
be^  sufficient  in  itself  to  show  acceptance  of  the  alleged 
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dedication,  yet  in  connection  with  the  proof  of  user,  the 
continued  making  of  repairs  by  the  successive  street  com- 
missioners was  some  evidence  for  the  jury  to  consider  in 
determining  whether  or  not  the  public  generally  looked 
upon  and  treated  this  alleged  street  as  an  open,  public 
highway;  but,  of  course,  in  this  class  of  cases,  the  evi- 
dence depended  ui)on  to  show  the  character  of  the  Mgh- 
way,  when  taken  as  a  whole,  must  be  clear  and  convinc- 
ing in  order  to  sustain  a  verdict  against  the  municipal- 
ity: Verona  Borough  v.  Allegheny  Valley  R.  R.,  152 
Pa.  368.  If,  however,  the  evidence  be  sufficient  to  jus- 
tify a  conclusion  that  the  original  owners,  when  they 
opened  the  road,  intended  to  set  it  apart  for  public  use 
(as  it  is  in  the  present  case),  then  the  fact  that,  at  the 
'place  in  question,  there  was  no  municipal  corporation 
then  existent^  will  not  defeat  the  dedication,  for,  upon 
such  corporation  coming  into  existence,  it  could  take  ad- 
vantage of  the  situation :  3  Dillon  on  Municipal  Corpora- 
tions (5th  Ed.),  Sec.  1086;  Klinkener  v.  McKeesport 
School  Directors,  11  Pa.  444,  449. 

There  is  only  one  assignment  of  error,  and  that  com- 
plains of  the  action  of  the  court  below  in  entering  judg- 
ment for  the  defendant  n.  o.  v. ;  hence,  neither  the  man- 
ner in  which  the  case  was  conducted  at  trial  nor  the  form 
in  which  it  was  finally  submitted  to  the  jury,  is  before  us 
for  review  at  the  present  time.  On  the  record  as  brought 
here,  the  sole,  ultimate  question  upon  which  we  have  to 
pass  is  merely  this :  under  the  law,  was  there  sufficient 
evidence  to  support  the  verdict  rendered  by  the  jury? 
As  already  indicated,  this  must  be  answered  in  the  af- 
firmative, because,  on  the  controlling  points  discussed  in 
this  opinion,  i.  e.,  dedication  and  acceptance,  the  plaintiff 
made  out  a  prima  facie  case  and  the  defendant  presented 
no  evidence  sufficient  to  overcome  it. 

The  assignment  of  error  is  sustained,  the  judgment  re- 
versed and  the  record  remitted  to  the  court  below,  with 
directicms  to  enter  judgment  on  the  verdict  in  favor  Of 
the  plaintiff. 
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Kradel  v.  Pittsburgh,  Harmony,  Butler  and  New 
Castle  Railway  Company,  Appellant* 

Negligence — Street  railway  companies — Faesengere — Intoxicated 
pasaengera — Ejection  from  car — Death — Proximate  cause, 

1.  If  a  passenger  is  reeeiyed  upon  a  street  car,  in  an  intoxicated 
condition,  which  is  apparent  to  the  carrier's  employee,  a  higher  de- 
gree of  care  toward  him  is  required  than  in  the  case  of  a  passenger 
in  full  possession  of  his  faculties. 

2.  Where  a  passenger  who  is  intoxicated  is  removed  from  a  car 
by  the  carrier's  employee,  and  is  thereafter  injured,  the  questions 
whether  the  carrier  exposed  such  passenger  to  danger,  which  be- 
cause of  his  intoxication  he  was  unable  to  guard  against,  and 
whether  that  exposure  was  the  proximate  cause  of  his  injury,  are 
usually  questions  for  the  jury;  where  however  it  cannot  be  said 
that  the  only  reasonable  reference  to  be  drawn  from  the  evidence 
is  that  defendant's  act  was  the  sole  and  proximate  cause  of  the  in- 
jury it  is  error  to  submit  the  casie  to  the  jury  to  guess  as  to  proxi- 
mate cause. 

8.  Where,  in  an  action  to  recover  damages  for  the  death  of  plain- 
tiffs husband,  it  appeared  that  deceased  had  boarded  a  street  car  in 
an  intoxicated  condition ;  that,  after  failing  to  leave  the  car  at  the 
proi>er  station,  deceased  was  removed  from  the  car  at  another  sta- 
tion by  the  conductor;  that  he  started  to  walk  home  and  increased 
his  intoxication  on  the  way  by  taking  additional  drinks ;  that  he 
was  familiar  with  the  locality  and  indicated  his  knowledge  of 
where  he  was  going;  that  he  an  hour  later  left  the  road  and  started 
to  walk  upon  the  street  railway  track  where  he  fell  and  was  in- 
jured by  an  approaching  car,  whereby  his  death  resulted,  binding 
instructions  should  have  been  given  for  defendant. 

Argued  Oct.  3, 1916.  Appeal,  No.  93,  Oct  T.,  1916,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  March  T., 
1914,  No.  45,  on  verdict  for  plaintiff,  in  case  of  Sarah 
Agnes  Kradel  v.  Pittsburgh,  Harmony,  Butler  and  'New 
Castle  Railway  Company.  Before  Mbstrbzat,  Potter, 
Stewart,  Mosghzisker  and  Frazer,  JJ.    Beyersed. 

Trespass  to  recover  damages  for  the  death  of  plaintiff's 
husband.    Before  Bbiber,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
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Verdict  for  plaintiff  for  |1,800  and  judgment  thereon. 
Defendant  appealed. 

Errors  assigned^  among  others^  were  in  refusing  to  di- 
rect a  verdict  for  defendant  and  in  refusing  to  enter 
judgment  for  defendant  n.  o.  v. 

T.  C.  Campbell,  with  him  W.  D.  Brandon  and  J.  C. 
Brandon,  for  appellant. — The  eviction  of  plaintiff's  in- 
testate from  defendant's  car  was  not  the  proximate  cause 
of  the  injury:  Hamilton  et  al.  v.  Pittsburgh  &  Lake 
Erie  R.  R.  Co.,  183  Pa.  638;  Johnson  v.  Chester  Traction 
Co.,  209  Pa.  189;  Louisville  &  Nashville  R.  R.  Co.  v.  Lo- 
gan, 88  Ky.  232  (10  S.  W.  Repr.  655);  Louisville  & 
Nashville  R.  R.  Co.  v.  Johnson,  92  Ala.  204  (9  So.  Repr. 
269) ;  Roseman  v.  Carolina  Central  R.  R.  Co.,  112  N.  C. 
709  (16  S.  E.  Repr.  766) ;  Railway  Co.  v.  Vallely,  32  Ohio- 
345;  Edgerly  v.  Union  St.  R.  R.  Co.,  67  N.  H.  312  (36 
Atl.  Repr.  558). 

Plaintiff's  intestate  was  guilty  of  contributory  negli- 
gence. 

John  R.  Henninger,  with  him  W.  Z.  Murrin  and  John 
Murrin,  for  appellee. — Where  a  man  under  the  influence 
of  liquor  is  accepted  as  a  passenger  and  his  condition 
becomes  known  to  the  carrier  it  becomes  the  carrier's 
duty  not  to  eject  him  at  a  place,  not  his  destination,  that 
is  dangerous  for  a  man  in  his  condition:  Tilburg  v. 
Northern  Central  Ry.  Co.,  217  Pa.  618;  Donovan  v. 
Greenfield  &  Turner's  Falls  St.  Ry.  Co.,  183  Fed.  Repr. 
526 ;  Sullivan  et  al.  v.  Seattle  Electric  Co.,  44  Washing- 
ton 53  (86  Pac.  Repr.  786) ;  Mobile,  Jackson  &  Kansas 
City  R.  R.  Co.  v.  Jackson,  92  Miss.  517  (4«  So.  Repr. 
142). 

Opinion  by  Me.  Justice  Frazeb,  January  8, 1917 : 
Plaintiff  sued  to  recover  damages  for  the  death  of  her 
husband  caused  by  being  struck  by  one  of  defendant's 
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cars.  On  the  morning  of  the  day  of  the  accident  Kradel 
left  his  home  at  Eberhart  station  on  the  line  of  defend- 
ant's railway  for  Warrendale  in  Allegheny  County,  at 
which  latter  place  he  became  somewhat  under  the  influ- 
ence of  liquor.  In  the  afternoon  while  in  that  condition 
he  boarded  one  of  defendant's  cars  at  Warrendale  to  re- 
turn home.  He  was  obliged  to  change  cars  at  Evans 
City  and  upon  entering  the  car  at  this  point  handed  the 
conductor  twenty-five  cents,  but  refused  to  state  his  des- 
tination, whereupon  the  conductor  assumed  that  to  be 
Butler,  the  end  of  the  line,  the  fare  to  that  place  being 
twenty-five  cents.  Kradel  was  seated  in  the  smoking 
compartment  and  when  the  car  reached  Eberhart  a  stop 
was  made  to  take  on  a  passenger.  Immediately  after 
leaving  the  station  the  conductor  was  informed  by  an- 
other passenger  that  Krabel  lived  at  Eberhart,  where- 
upon the  car  was  stopi)ed  about  a  car  length  from  the 
station  platform.  Kradel  went  to, the  rear  platform  but 
refused  to  alight,  demanding  that  the  car  be  backed  to 
the  station.  The  conductor  refused  to  comply  with  this 
request  and  signaled  the  motorman  to  go  ahead.  The 
next  stop  was  Ferguson,  one  and  one-half  miles  from 
Eberhart  by  the  railway  and  two  miles  by  the  wagon 
road.  A  short  distance  before  reaching  Ferguson  Sta- 
tion is  a  siding  known  as  "Kohlers"  at  which  place  the 
conductor  intended  to  transfer  Kradel  to  a  car  bound  in 
the  opposite  direction  and  return  him  to  Eberhart.  In 
the  meantime  Kradel  engaged  in  a  dispute  with  the  con- 
ductor using  vile  and  abusive  language  in  the  presence  of 
other  passengers ;  the  conductor  thereupon  decided  not 
to  attempt  to  transfer  him  at  Kohlers  siding  but  to  con- 
tinue to  Ferguson  Station  where  there  is  a  shelter  shed 
for  use  of  passengers.  When  the  car  reached  Ferguson 
that  conductor  informed  Kradel  he  must  leave  the  car 
and  took  him  by  the  arm ;  Kradel,  offering  no  resistance, 
said  "All  right"  and  left  without, further  dispute.  At 
this  station  a  public  road  crosses  defendant's  railway 
and  parallels  it  for  some  distance  when  it  again  cross^ 
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to  the  opposite  side  and  continues  on  to  Eberhart  where 
Kradel  resided.  There  was  also  a  driveway  along  de- 
fendant's track  which  was  occasionally  used  and  leading 
directly  from  the  station  to  the  public  road  where  it 
again  crosses  the  railway.  Kradel  was  well  acquainted 
with  the  neighborhood  and  the  roads  and  on  leaving  the 
car  at  Ferguson  Station  walked  either  on  the  track  or  on 
the  adjoining  road  in  the  direction  of  his  home.  Upon 
reaching  the  public  road  at  the  point  it  crosses  the  track, 
he  continued  along  the  railway  instead  of  following  tiie 
road,  stopping  at  the  house  of  an  acquaintance  and  in- 
viting the  latter  to  drink  with  him  from  a  bottle  which 
Kradel  carried ;  both  drank  and  Kradel  continued  along 
the  track  for  a  short  distance,  when  he  was  seen  to  again 
drink  from  the  bottle,  and,  after  walking  a  short  distance 
further,  fall,  and  before  he  could  arise  was  struck  by  a 
car  that  came  over  the  crest  of  a  hill,  receiving  injuries 
from  which  he  died  in  a  very  short  time.  This  occurred 
when  deceased  was  in  the  neighborhood  of  a  half  mile 
from  his  home,  and  about  one  hour  after  leaving  defend- 
ant's car  at  Ferguson. 

The  lower  court  submitted  the  case  to  the  jury  and  the 
verdict  wjis  returned  for  plaintiflf  which  was  sustained 
by  the  court  on  motion  for  judgment  non  obstante  vere- 
dicto. 

The  rule  is  well  settled  that,  where  a  carrier  accepts,  as 
a  passenger,  a  person  known  to  be  afifected  by  physical 
or  mental  disability  whereby  the  hazards  of  travel  arc  in- 
creased, it  is  liable  to  a  greater  degree  of  care  fcH*  the 
safety  of  such  passenger  than  is  ordinarily  required. 
Under  this  rule  if  a  passenger  is  received  in  an  intoxi- 
cated condition,  which  is  apparent  to  the  carrier's  em- 
ployee, a  higher  degree  of  care  toward  him  is  required 
than  in  case  of  a  passenger  in  full  possession  of  his  facul- 
ties (Warren  v.  Pittsburgh  &  Butler  Ry.  Co.,  243  Pa- 
15)  and,  in  case  of  injury,  the  question  whether  the  car- 
rier exposed  the  passenger  to  danger  against  which  be- 
cause of  his  intoxication  he  was  unable  to  guard  and 
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whether  that  exposure  was  the  proximate  cause  of  his 
death,  are  usually  questions  for  the  jury:  Warren  v. 
Pittsburgh  &  Butler  Ry.  Co.,  supra.  The  court  below 
relied  upon  the  above  decision  as  ruling  here  and  sub- 
mitted the  case  to  the  jury. 

A  careful  study  of  the  facts  shows  the  present  case  is 
distinguishable  from  the  Warren  case.  There,  deceased 
was  ejected  from  the  car  while  in  a  stupid  drunken  con- 
dition and  left  standing  in  the  roadway  opjKwsite  a  small 
station  platform.  The  accident  occurred  when  he  was 
but  a  few  hundred  feet  from  the  station,  walking  along 
the  track  in  the  direction  of  his  home.  In  the  present 
case,  although  deceased  used  vile  and  profane  language 
and  bore  evidence  of  intoxication,  he  was  able  to  alight 
from  the  car  without  assistance  and  travel  for  a  distance 
of  almost  a  mile,  when  he  reached  a  public  highway 
crossing.  He  was  familiar  with  the  locality  and  indi- 
cated his  knowledge  of  where  he  was  going.  In  the  mean- 
time, and  previous  to  the  accident,  he  had  taken  at  least 
two  additional  drinks  of  liquor  and  after  stopping  to 
converse  with  a  neighbor,  had  again  started  along  the 
track  in  the  direction  of  his  home  and  proceeded  a  short 
distance  when  he  fell  and  was  injured  by  an  approach- 
ing car.  Under  these  facts  it  not  only  appears  he  was  in 
a  physical  condition  to  know  where  he  was  going  and  to 
take  care  of  himself  when  he  left  the  car,  but  had,  sub- 
sequent to  leaving  it,  added  to  his  already  intoxicated 
condition  by  his  voluntary  act.  We  would  be  carrjring 
the  rule  of  Warren  v.  Pittsburgh  &  Butler  Ry.  Co. 
(supra)  further  than  was  intended  to  hold  that  the  jury 
should  be  permitted,  under  the  facts  of  this  case,  to  say 
that  defendant's  servants  failed  in  their  duty  to  deceased 
and  that  their  acts  were  the  proximate  cause  erf  his  death 
nearly  an  hour  later.  The  case  falls  rather  within  Ham- 
ilton V.  Pittsburgh  &  Lake  Erie  R.  R.  Co.,  183  Pa.  638, 
where  this  court  held  that,  since  deceased  was  not  in  a 
helpless  condition  of  intoxication  when  ejected  from  the 
train  and  appeared  to  walk  without  difficulty,  defend- 
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ant  was  not  liable  for  injury  received  some  hours  later. 
There  was  also  evidence  that  he  had  been  drinking  subse- 
quent to  leaving  the  train,  and  in  the  meantime  had 
reached  a  place  of  safety,  which  he  left  to  walk  along  the 
tracks  of  another  railroad. 

The  burden  was  on  plaintiff  to  show  not  only  that  de- 
fendant was  negligent  in  ejecting  deceased  from  its  car 
at  Ferguson  Station  and  under  the  circumstances  de- 
scribed by  the  witnesses,  but  also  that  such  negligence 
was  the  proximate  cause  of  death.  In  view  of  the  undis- 
puted evidence  that  deceased  increased  his  intoxication 
by  taking  at  least  two  drinks  of  liquor  subsequent  to  the 
time  of  his  removal  from  the  car  at  a  regular  station  of 
defendant  it  cannot  be  said  that  the  only  reasonable  in- 
ference to  be  drawn  from  the  evidence  was  that  defeiid- 
ant's  act  was  the  sole  and  proximate  cause  of  the  injury 
and  it  was  error  to  give  the  jury  an  opportunity  to  guess 
which  was  the  correct  theory :  Glancy  v.  McEees  Bocks 
Borough,  243  Pa.  216. 

The  judgment  is  reversed. 


Shupe  V.  Rainey,  et  al.,  Appellants. 

Dower — Mineral  lands — Separation  of  coal  from  surface — Wid- 
ow's  dower  in  coal — Partnership — Assignment  for  creditors — As- 
signing dower — Date  of  assignment, 

1.  Where  the  owner  of  coal  lands  separates  the  coal  from  the  sur- 
face by  a  conveyance  of  the  coal  in  which  his  wife  has  not  joined, 
the  wife's  dower  rights  therein  are  not  affected  by  a  subsequent  as- 
signment for  the  benefit  of  creditors  in  which  the  wife  joins. 

2.  A  conveyance  of  land  to  a  partnership  of  which  the  grantor  is 
a  member  does  not  affect  the  dower  rights  of  the  grantor's  wife 
therein  unless  she  joins  in  the  conveyance.  The  firm  takes  the  land 
subject  to  the  dower  of  the  wife,  which  cannot  be  impaired  by  any 

.  subsequent  conversion  thereof  for  partnership  purposes. 

3.  A  widow  is  entitled  to  dower  in  such  mines  and  quarries  as 
were  actually  opened  and  used  during  the  lifetime  of  her  husband. 

4.  When  a  widow  is  entitled  to  dower,  particular  Vauds  $h6u]<l> 
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if  possible,  be  designated  by  metes  and  bounds  as  the  dower  lands 
of  the  widow,  but  if  this  is  not  practicable  the  dower  may  be  as- 
signed to  her  in  money  or  by  giving  to  her  the  right  to  receive  one- 
third  of  the  rents  and  profits  for  life. 

5.  In  a  suit  in  equity  brought  by  a  widow  for  partition  of  land 
in  which  she  claimed  a  dower  interest  and  for  an  accounting  it 
appeared  that  a  part  of  the  property  consisted  of  a  vein  of  coal 
which  might  not  be  of  uniform  thickness  and  which  might  be  inter- 
rupted by  faults,  and  be  less  valuable  in  some  parts  than  others ;  the 
lower  court  found  that  the  vein  was  of  such  a  character  that  the 
dower  interests  of  the  wife  could  not  be  set  apart  by  metes  and 
bounds  and  decreed  that  plaintiff  was  entitled  to  one-third  of  the 
rents,  issues  and  profits  of  such  vein  and  awarded  her  dower  inter- 
est from  the  date  when  the  bill  was  filed.  "^Held,  that  the  method 
of  assigning  the  widow's  dower  was  correct,  but  that  she  was  only 
entitled  to  it  from  the  date  of  the  decree,  and  the  decree  so  modified 
was  affirmed. 

Argued  Sept.  28,  1916.  Appeal,  No.  15,  Oct.  T.,  1916, 
by  defendants,  from  decree  of  C.  P.  Westmoreland  Co., 
No.  869,  Equity  Docket,  for  partition  and  for  an  account- 
ing, in  case  of  Rebecca  Shupe,  widow  of  Peter  L.  Shupe, 
deceased,  v.  Roy  A.  Rainey,  Paul  J.  Rainey  and  Gracfe 
Rainey  Rogers,  Surviving  Trustees  under  the  Will  of 
William  J.  Rainey,  deceased.  Before  Brown,  C.  J., 
Mestrezat,  Potter,  Stewart,  Moschziskeb,  Fbazeb 
and  Walling,  J  J.    Modified  and  affirmed. 

Bill  in  equity  for  partition  and  for  an  accounting. 
Before  Ruppel,  P.  J. 

From  the  record  it  appeared  that  the  bill  was  filed  in 
the  Court  of  Common  Pleas  of  Westmoreland  County  by 
Rebecca  Shupe,  widow  of  Peter  L.  Shupe,  deceased, 
against  Roy  A.  Rainey,  et  al.,  surviving  trustees  under 
the  will  of  William  J.  Rainey,  decease<l.  The  complain- 
ant alleged  that  she  had  a  dower  interest  in  an  undivided 
one-quarter  of  the  coal  under  a  tract  of  land  in  East 
Huntingdon  Township,  Westmoreland  County,  contain- 
ing 84  acres  and  13  perches,  and  also  in  an  undivided 
one-quarter  of  an  adjoining  tract,  containing  three  acres 
Vol.  cclv — 28 
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and  71  perches,  and  prayed  for  partition  and  an  account- 
ing. 

The  findings  of  Ruppbl,  P.  J.,  were  substantially  as 
follows : 

Peter  L.  Shupe  and  complainant  were  married  Novem- 
ber 3, 1864,  and  lived  together  as  husband  and  wife  until 
the  death  of  the  former,  which  occurred  December  18, 
1911.  During  the  coverture  Peter  L.  Shupe  was  the 
owner  of  a  tract  of  land  containing  about  100  acres  in 
East  Huntingdon  Township,  Westmoreland  County, 
which  wa^  underlaid  by  a  vein  of  coal.  On  October  28, 
1872,  he  entered  into  a  partnership  with  four  other  per- 
sons, Neel,  Stoner,  Hurst  and  Schall,  for  the  purpose  of 
mining  and  selling  coal  and  manufacturing  coke  under 
the  name  of  the  Union  Coke  Works.  He  agreed  to  con- 
tribute to  the  partnership  the  coal  under  84  acres  and  13 
perches  of  his  land  and  also  the  surface  tract  above  men- 
tioned. 

On  June  11, 1873,  Shupe  cotiveyed  to  his  four  partners 
an  undivided  three-fourths  interest  in  the  coal  underly- 
ing the  84-acre  tract  and  a  similar  interest  or  fee  in  the 
surface  of  the  three-acre  tract,  his  wife,  the  present  com- 
plainant, joining  in  the  deed.  On  January  1,  1880,  he 
conveyed  to  William  J.  Rainey  his  undivided  one-fourth 
interest  in  the  coal  under  the  84-acre  tract,  and  on  April 
19, 1889,  he  conveyed  to  Gilbert  T.  Rafiferty  his  undivided 
one-fourth  interest  in  the  three-acre  tract,  with  42  coke 
Qvens  and  other  improvements  thereon.  His  wife  did  not 
join  in  either  of  these  deeds.  The  title  of  all  other  par-  ' 
ties  in  interest  in  both  properties  afterwards  became 
vested  in  William  J.  Rainey. 

On  January  22, 1886,  Shupe  made  a  deed  of  general  as- 
signment for  the  benefit  of  his  creditors  in  which  his  wife 
joined.  This  deed  purported  to  convey  his  tract  of  100 
acres  in  East  Huntingdon  Township,  and  contained  no 
reservations  or  exceptions,  and  made  no  mention  of  pre- 
yious  sales  of  land  or  of  coal.  The  description  did  not 
include  the  tract  of  three  acres  71  perches,  but  did  in- 
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elude  the  tract  of  84  acres  13  perches  which  was  under- 
laid by  the  coal  previously  conveyed.  The  land  described 
in  the  deed  was  afterwards  sold  and  conveyed  by  the 
assignees. 

As  already  stated,  Shupe  died  December  18, 1911,  and 
William  J.  Rainey  has  also  died,  and  the  title  to  the 
properties  in  question  has  become  vested  in  defendants  as 
trustees  under  his  will,  subject,  complainant  alleges,  as 
to  aa  undivided  one-fourth  part  of  each,  to  her  claim  for 
dower.  Bainey's  title  was  acquired  in  part  under  pro- 
ceedings in  partition  which  were  before  this  court  in 
Hurst  V.  Brenner  (No.  1),  239  Pa.  216.  That  case,  how- 
ever, has  no  bearing  on  the  questions  raised  on  the  pres- 
ent appeal. 

The  bill  in  this  case  was  filed  July  20, 1914,  and  there 
is  no  evidence  of  any  previous  demand  for  assignment  of 
dower  having  been  made  by  complainant. 

The  trial  judge  decided  that  complainant  was  entitled 
to  the  relief  prayed  for,  and  entered  a  decree  ordering 
that  one-third  of  the  tract  of  three  acres  and  71  perches 
should  be  admeasured  and  set  oflE  by  metes  and  bounds  to 
secure  her  dower  therein,  and  that,  as  to  the  coal  under- 
lying the  other  tract,  there  should  be  assigned  and  set 
apart  for  her  use  a  money  value  equal  to  one-third  of  the 
rents,  issues  and  profits  thereof,  from  July  20, 1914,  the 
date  when  the  bill  was  filed,  and  for  the  future,  one-third 
of  the  rents,  issues  and  profits  should  be  set  apart  for  her 
during  her  lifetime. 

The  court  dismissed  exceptions  to  various  findings  of 
fact  and  law. 

Errors  assigned  were  in  dismissing  the  exceptions  and 
the  decree  of  the  court. 

Paul  H.  Oaither,  with  him  C.  Andrade  and  Charles  E. 
Whitten,  for  appellants. — The  lower  court  erred  in 
awarding  an  annual  money  charge  to  the  plaintiff,  there 
being  no  proof  that  their  portion  could  not  be  laid  off 
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by  metes  and  bounds :  Thompson  v.  Morrow,  5  S.  &  B. 
289;  Benner  v.  Evans,  3  P.  &  W.  454;  Shirtz  v.  Shirtz, 
5  Watts  255 ;  Lineweaver  v.  Stoever,  17  S.  &  B.  297 ;  Bar- 
net  V.  Barnet,  15  S.  &  B.  72;  Sharp  v.  Pettit,  3  Yeates 
38;  Gannon  v.  Widman,  15  Pa.  C.  C.  474^ 

PlaintiflPs  joinder  in  a  deed  of  assignment  for  the  bene- 
fit of  creditors  divested  the  plaintiflf  of  her  dower  rights 
in  a  parcel  of  land  which  had  previously  been  conveyed : 
Gray  v.  McCune,  23  Pa.  447;  McKee  v.  Brown,  43  111. 
130;  Frey  v.  Boylan  et  ux.,  23  N.  J.  Eq.  90:  Hoogland 
V.  Watt,  et  al.,  2  Sand.  Ch.  ( N.  Y. )  148 ;  Boorum  v.  Tuck- 
er,  et  ux.,  51  N.  J.  Eq.  135. 

The  creation  of  the  partnership  worked  an  equitable 
conversion  of  the  real  estate  contributed  thereto  and 
barred  the  plain tiflPs  dower  therein :  Patterson  v.  Silli- 
man,  28  Pa.  304;  Williams'  App.,  122  Pa.  472;  Moder- 
well  V.  Mullison,  21  Pa.  257;  West  Hickory  Mining 
Assn.,  V.  Beed,  80  Pa.  38. 

Jno.  E.  Kunkle,  with  him  J.  Harry  Pershing  and 
Christ.  C.  Walthour,  for  appellee. —  The  deed  of  assign- 
ment did  not  affect  the  widow's  dower :  Lazear  v.  Porter, 
87  Pa.  513;  Winters  v.  DeTurk,  133  Pa.  359;  In  re 
Chotiner,  62  Pitts.  L.  J.  593 ;  Mills  v.  Bitter,  197  Pa.  353 ; 
Gray,€t  ux.,  v.  McCune,  23  Pa.  447. 
-  The  conveyance  of  the  real  estate  to  the  partnership 
did  not  bar  the  widow's  dower  therein :  10  Am.  &  Eng. 
Enc.  of  Law,  159,  citing  Foster's  App.,  74  Pa.  391; 
Cundey  v.  Hall,  208  Pa.  335;  Painter  v.  Painter,  220  Pa. 
82;  Fidelity  Title  &  Trust  Co.,  Admr.,  v.  Bell  et  al.,  188 
Pa.  637;  Account  of  Welles  (Haeberly's  App.),  191 
Pa.  239. 

Opinion  bt  Mb.  Justice  Pottbb,  January  8, 1917 : 
In  the  first,  second,  and  third  assignments,  It  is  alleged 
that  the  court  below  erred  in  overruling  certain  excep- 
tions to  findings  of  fact.    These  assignments  cannot  be 
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sustained,  as  our  examination  of  the  record  shows  that 
the  findings  were  fully  justified  by  the  evidence. 

The  fourth  assignment  is  to  the  dismissal  of  appel- 
lants' exception  to  the  conclusion  of  law  that  the  court 
could  enter  only  an  interlocutory  decree  establishing  the 
right  of  the  plaintiff  to  dower  in  the  premises,  leaving 
the  amount  or  value  of  the  dower  to  be  thereafter  ascer- 
,  tained.  This  assignment  is  without  merit,  and  counsel 
for  appellants  made  no  effort  to  support  it  by  argument 

The  fifth,  sixth,  seventh,  twelfth,  fourteenth  and  six- 
teenth assignments  of  error  all  relate  to  the  effect  of  the 
joinder  of  the  plaintiff  in  an  assignment  made  by  her 
husband,  Peter  L.  Shupe,  for  the  benefit  of  his  creditors. 
The  court  held  that  the  joinder  of  the  wife  in  the  assign- 
ment did  not  affect  her  right  to  dower  in  real  estate 
which  the  husband  had  previously  aliened  by  convey- 
ances in  which  she  did  not  join.  With  this  conclusion  we 
agree.  There  had  been  a  severance  of  the  coal  from  the 
surface  of  the  tract  of  land  in  question,  and  the  husband, 
by  his  deed  dated  January  1,  1880,  had  conveyed  his  in- 
terest in  the  coal  to  William  J.  Rainey.  The  deed  of  as- 
signment for  the  benefit  of  creditors  was  not  made  until 
January  22,  1886,  at  which  time  the  husband  had  no 
interest  in  the  coal.  The  wife  joined  in  the  deed  of  as- 
signment merely  for  the  purpose  of  releasing  her  in- 
choate right  of  dower  in  the  land  which  was  thereby  con- 
veyed. Had  she  not  joined  in  the  deed,  her  right  of 
dower  would  not  have  passed  to  a  purchaser  from  the 
assignees:  Mills  v.  Bitter,  197  Pa.  353;  McFadden  v. 
McFadden,  32  Pa.  Superior  Ct.  534.  The  deed  shows  no 
intention,  upon  the  part  of  the  wife,  of  releasing  her 
dower  interest  in  the  coal  which  had  some  years  before 
been  deeded  to  another  party,  and  in  which  the  assignees 
acquired  no  interest  whatever.  We  think  the  court  be- 
low was  right  in  holding  that  the  deed  of  assignment  in 
no  way  affected  the  dower  right  of  the  wife  in  the  coaL 

In  the  eighth  and  eleventh  assignments  of  error  the 
question  is  raised,  of  the  effect,  if  any,  of  Shupe's  action 
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in  contributing  his  interest  in  the  mine  and  the  three- 
acre  tract  of  land  to  the  partnership,  known  as  the  Union 
Coke  Co.  Appellants  claim  that  the  real  estate  so  con- 
tributed became  partnership  assets  and  was  converted 
into  personalty,  and  that,  therefore,  Shupe's  widow  can 
have  no  dower  in  it.  The  court  below  held  that,  while 
the  real  estate  may  have  been  converted  as  between  the 
partners  and  those  dealing  with  the  firm,  it  "did  not  be- 
come personal  property  as  to  the  plaintiff,.  Rebecca 
Shupe."  And  further  that  there  was,  in  any  event,  a  re- 
conversion into  realty  "as  is  evidenced  by  the  partition 
proceedings  in  Hurst  v.  Brennen  (No.  1),  239  Pa.  216.*' 
It  is  apparent  that,  as  Mrs.  Shupe  was  not  a  party  to  the 
transfer  of  her  husband's  real  estate  to  the  partnership, 
her  rights  could  not  be  affected  by  anything  which  he 
might  do  in  that  respect.  Except  as  she  voluntarily  re- 
leased her  right,  the  parties  taking  the  property  would 
take  it  subject  to  her  inchoate  right  of  dower. 

As  early  as  Kirk  v.  Dean,  2  Binn.  341,  it  was  held  that 
even  where  a  wife  joined  with  her  husband  in  a  convey- 
ance of  his  land,  but  failed  to  acknowledge  the  deed  in  ac- 
cordance with  the  act  of  assembly,  her  right  of  dower  was 
not  impaired.  To  the  same  effect  is  Thompson  v.  Mor- 
row, 5  S.  &  R.  289.  In  Winters  v.  DeTurk,  133  Pa.  359, 
Mr.  Chief  Justice  Paxson  stated  the  law  as  follows  (p. 
364) :  ^^At  common  law  a  wife  was  entitled  to  dower  out 
of  any  lands  of  which  her  husband  was  seised  at  any  time 
'  during  coverture.  Under  our  law,  the  wife  may  convey 
her  right  to  dower  by  joining  with  her  husband  in  the 
deed.  But  if  the  husband  convey  his  land  without  his 
wife  so  joining  and  executing  the  deed  as  prescribed  by 
the  act  of  assembly,  her  dower  rights  do  not  pass,  and 
she  can  claim  them  after  the  death  of  her  husband.'' 

The  subject  of  conversion  of  partnership  real  estate, 
and  its  reconversion,  is  considered  in  the  leading  case  of 
Foster's  App.,  74  Pa.  391,  cited  by  the  court  below  and 
by  both  parties  in  this  appeal. 

In  a  later  case.  Account  of  Welles,  191  Pa.  239,  Mr. 
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Justice  MiTCHBLL  said  (p.  248) :  "Land  held  by  partners 
as  partnership  assets  is  to  be  treated  as  if  it  were  per- 
sonalty to  the  extent  demanded  by  the  purpose  with 
which  it  is  put  into  the  common  stock,  but  no  further. 
How  far  that  shall  go  is  largely  a  matter  of  intention,  but 
the  presumption  is  that  it  shall  extend  to  all  the  regular 
and  legitimate  uses  of  the  business,  and  it  may  be  that  as 
to  creditors  this  presumption  must  be  held  conclusive. 

The  realty  involved  in  the  present  case  was  put 

into  the  partnership  assets  for  use  by  the  firm  in  the  busi- 
ness, and  so  long  as  the  business  continued  it  was  liable 
to  be  treated  for  all  necessary  business  purposes  as  part 
of  the  general  stock.  But  its  status  as  personalty  even 
during  the  continuance  of  the  business  was  temporary 
and  restricted,  and  the  moment  the  necessity  for  so 
treating  it  ceased,  its  quasi  character  ceased  and  it  re- 
sumed its  normal  position  as  land.  To  extend  the  oper- 
ation of  the  conversion  so  as  to  alter  the  devolution  of 
title  would  be  to  pervert  an  equitable  fiction  from  the 
very  purpose  of  its  invention." 

The  question  of  conversion  and  reconversion  is  per- 
haps not  important  in  the  present  case,  as  the  property 
in  question  did  not  come  to  the  partnership  from  an  out- 
sider, but  was  contributed  by  one  of  the  partners,  it  being 
at  the  time  subject  to  the  wife's  right  of  dower.  The 
firm  took  it,  subject  to  that  right,  which  could  not  be  im- 
paired by  any  subsequent  conversion  for  partnership 
purposes.  Nor  is  there  any  merit  in  the  suggestion  that 
the  wife's  right  of  dower  was  barred  by  previous  pro- 
ceedings and  sale  in  partition.  It  does  not  appear  that 
either  complainant  or  her  husband  was  a  party  to  that 
proceeding.  Her  interest  could  not  have  been  affected  by 
sales  made  as  the  result  of  litigation  among  other  parties. 

At  common  law,  mines  were  subject  to  dower,  if  opened 
in  the  lifetime  of  the  husband.  In  Stoughton  v.  Leigh,  1 
Taunt.  402,  the  leading  English  case  on  the  subject,  the 
syllabus  reads :  "Dower  is  due  of  mines  wrought  during 
the  coverture,  whether  by  the  husband  or  by  lessees  for 
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years, and  whether  the  mines  are  under  the  hus- 
band's own  land  or  have  been  absolutely  granted  him  to 

take  the  whole  stratum  in  the  land  of  others But 

dower  is  not  due  of  mines  or  strata  unopened,  whether 
under  the  husband's  soil  or  under  the  soil  of  others." 

In  2  Snyder  on  Mines  (1902),  Sec.  932,  Stoughton  v. 
Leigh,  supra,  is  said  to  be  the  best  considered  English 
case  and  "to  be  generally  recognized.''  The  author  then 
says  (Sec.  933) :  "The  rule  seems  to  be  well  settled  by 
all  the  courts  in  this  country  that  have  had  occasion  to 
consider  the  question,  that  in  all  cases  where  the  mines 
have  been  opened  in  the  lifetime  of  the  husband  and  the 
right  of  dower  exists,  the  widow  becomes  seised  of  her 
dower  interest  therein." 

In  10  Am.  &  Eng.  Ency.  (2d  Ed.),  158,  it  is  said:  "It 
is  well  settled  that  a  widow  is  entitled  to  dower  in  such 
mines  and  quarries  as  were  actually  opened  and  used 
during  the  lifetime  of  her  husband." 

In  the  present  case  the  court  below  has  found  that 
during  coverture,  complainant's  husband,  together  with 
his  partners,  began  to  operate  the  coal  mine,  the  opening 
being  on  the  84-acre  tract,  and  that  operation  of  the  mine 
has  continued  dowTi  to  the  present  time.  Without  doubt, 
therefore,  the  complainant  is  entitled  to  dower  in  the 
mine. 

In  several  of  the  assignments  of  error  the  question  is 
raised  whether,  conceding  that  complainant  has  estab- 
lished her  right  to  dower,  the  court  below  adopted  the 
proper  method  of  assigning  it.  There  is  no  question  as 
to  the  tract  of  land  of  three  acres  and  seventeen  perches. 
As  to  the  mine,  the  decree  is  as  follows :  "And  as  to  the 
nine-foot  seam  of  coal  on  the  tract  containing  84  acres, 

13  perches, there  is  to  be  assigned  and  set  apart 

for  the  use  of  the  widow,  Rebecca  Shupe,  a  money  value 
equal  to  one-third  of  the  rents,  issues  and  profits  in  said 
tract,  from  the  20th  day  of  July,  1914,  to  the  present 
time ;  and,  for  the  future,  one-third  of  the  rents,  issues 
and  profits  thereof  from  this  date  for  and  during  the 
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lifetime  of  the  said  Rebecca  Shupe.'-  Counsel  for  appel- 
lants contend  that  this  portion  of  the  decree  is  erroneous  : 
(1)  Because  the  dower  in  the  coal  should  be  admeasured 
and  set  apart  by  metes  and  bounds  if  practicable,  and  it 
does  not  appear  that  this  method  is  impracticable;  and 
(2),  because,  if  rents,  issues  and  profits  are  allowed  at 
all,  they  should  be  calculated  from  the  date  of  the  decree, 
and  not  from  July  20, 1914,  which  was  the  date  when  the 
bill  was  filed  and  demand  first  made. 

In  Stoughton  v.  Leigh,  1  Taunt.  402,  cited  above,  Lord 
Mansfield  said  (p.  409)  :  ^^Though  all  lands  and  tene- 
ments are  subject  to  dower,  and  assignment  is  to  be  made 
by  metes  and  bounds  where  it  can,  yet  it  is  no  impediment 
to  dower  that  the  tenements  are  of  such  a  nature  as  that 
they  cannot  be  assigned  by  metes  and  bounds;  but  in 
those  cases  it  shall  be  assigned  as  well  as  it  can  be  as  by 
the  third  toll  dish  of  a  mill,  or  the  like." 

In  Bainbridgeon  Mines  (4th  Eng.  Ed.  1878),  381,  it  is 

said :  "When  there  is  but  one  mine, it  is  obvious 

that  the  ordinary  mode  of  assignment  by  metes  and 
bounds  is  impracticable,  and  some  other  means  must  be 
resorted  to  for  determining  the  estate  of  the  dowress. 

But  the  sheriff  may divide  the  enjoyment 

and  perception  of  the  profits  of  the  mine  between  the 
parties,  viz:  by  directing  the  separate  alternate  enjoy- 
ment of  the  whole  for  short  periods,  proportioned  to  the 
share  each  party  had  in  the  subject,  or  by  giving  to  the 
widow  an  adequate  share  of  the  profits." 

In  14  Cyc.  L.  &  Pr.  1005,  it  is  said :  "The  rule  in  re- 
spect to  the  assignment  of  dower  in  open  mines  as  laid 
down  at  an  early  date  in  England  and  as  adopted  to  a 
certain  extent  in  this  country  is  that  the  sheriff  or  com- 
missioners, in  setting  off  the  dower,  shall  estimate  the  an- 
nual value  of  such  mines  as  part  of  the  estate  of  which 
the  widow  is  dowable  and  a\i^rd  the  widow  her  i)ortion 
of  such  mines  by  metes  and  bourds,  if  practicable,  and,  if 
not,  to  allot  her  a  proportion  of  the  profits,  or  a  separate 


Digitized  by  VjOOQ IC 


442  SHUPE  V.  RAINEY,  et  al.,  Appellants. 

Opinion  of  the  Court.  [266  Pa. 

alternate  enjoyment  of  the  whole  for  short  proportionate 
periods." 

In  9  Ruling  Case  Law,  609,  it  is  said:  "If  possible, 
particular  land  should  be  designated  as  the  dower  land 
of  the  widow  by  metes  and  bounds;  but,  if  this  is  not 
practicable,  and  the  statute  does  not  forbid,  the  dower 
may  be  assigned  to  her  in  money,  or  by  giving  to  her  the 
right  to  receive  one-third  of  the  rents  and  profits  for 
life." 

In  Howells  v.  McGraw,  97  App.  Div.  (N.  Y.)  460,  Pat- 
terson, J,,  said  (p.  465) :  "At  common  law  the  rule  is 
well  established  that  when  property  out  of  which  doT«^er 
is  to  be  assigned  is  indivisible  and,  therefore,  will  not 
admit  pf  setting  apart  a  portion  by  metes  and  bounds,  an 
allotment  may  be  made  to  the  widow  of  her  proi)ortionate 
share  of  rents  and  profits  issuing  from  the  entire  proper- 
ty."   Citing  the  following  New  York  cases : 

Ooates  V.  Cheever,  1  Cowen  (N.  Y.)  460,  where  the 
questions  relating  to  dower  in  mines  were  elaborately 
considered  and  Stoughton  v.  Leigh,  supra,  cited  (p.  479) 
as  authority.  Savage,  C.  J.,  said  (p.  477) :  "The  ad- 
measurers ought  to  have  assigned  to  the  widow 

one-third  of  the  whole  estimated  value  of  the  property, 
deducting  the  value  of  the  improvements  made  since  the 
sale  by  her  husband.  If  practicable,  they  should  have 
given  her  a  proi)ortion  of  the  ore  bed,  assigning  to  the 
tenant  his  own  improvements.  If  such  a  division  was  im- 
practicable, then  they  should  have  directed  an  alternate 
occupancy  of  the  whole,  or  a  share  of  the  profits,  always 
securing  to  the  tenant  his  own  improvements,  or  a  suit- 
able allowance  for  the  use  of  them." 

Van  Gelder  v.  Post,  2  Edw.  Ch.  577,  which,  while  it 
does  not  relate  to  mining  property,  resembles  the  present 
case  in  the  two  particulars  (p.  579)  that  the  dower  con* 
sisted  "in  the  use  of  an  undivided  fourth  part  of  the  prem- 
ises of  which  her  husband  was  seised  in  common  with 
others,"  and  that  there  had  previously  been  a  sale  under 
partition  proceedings  among  the  tenants  in  common. 
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The  vice-chancellor  said  (p.  579) :  "It  was  judicially 
ascertaincfd  at  that  time  that  the  property  could  not  be 
divided  into  parts  requisite  for  the  partition,  without 
great  prejudice  to  the  owners ;  and  therefore  a  sale  was 
ordered.  It  is  manifest  now  that  to  assign  or  admeasure 
to  the  complaina];it  an  equal  twelfth  part  by  metes  and 
bounds  would  be  giving  to  her  what  would  be  useless  for 
occupancy  or  renting.  The  bill  prays  an  assignment  of 
her  dower  specifically,  or  an  equivalent  in  money. 
Where,  from  the  nature  of  the  property,  dower  cannot 
be  assigned  by  metes  and  bounds  of  the  land,  it  may  be 
held  to  attach  to  the  rents  and  profits  or  other  produce, 
as  in  the  working  of  mines,  and  any  equitable  mode  of 
compensating  the  widow  can  be  adopted.  But  the 
amount  of  her  compensation  must  be  regulated  by  the 
value  of  the  lands  at  the  time  of  the  alienation  by  the 
husband.  This  is  now  the  fixed  and  settled  rule  where 
the  husband  aliened  in  his  lifetime.'' 

White  V.  Story,  2  Hill  543,  where  Bronson,  J.,  said  (p. 
548) :  "And  in  mines  which  have  been  opened  in  the  life- 
time of  the  husband,  if  dower  cannot  be  assigned  by 
metes  and  bounds,  the  parties  may  have  an  alternate  oc- 
cupancy of  the  whole,  or  the  widow  may  take  a  third  of 
the  rents  and  profits.  These  are  cases  where  the  thing 
is  of  such  a  quality  that  no  division  can  be  made  which 
will  give  the  parties  the  enjoyment  of  their  respective 
shares  in  severalty." 

Only  two  of  our  own  cases  bearing  upon  this  question 
have  been  cited  or  found.  They  are  Kelso's  App.,  102 
Pa.  7,  and  Borland  v.  Murphy  (Supreme  Ct.),  4  W.  N.  C. 
472.  In  these  cases  the  power  of  the  court  to  award  a 
share  of  the  rents  and  profits  or  the  payment  of  an  an- 
nual sum  in  lieu  of  dower  is  recognized,  but  they  do  not 
relate  to  a  mine,  nor  define  the  conditions  under  which 
such  award  may  be  made. 

In  the  present  case,  we  think  the  finding  of  the  trial 
judge  that  it  was  impracticable  to  assign  complainant's 
dower  in  the  mine  by  metes  and  bounds,  was  obviously 

Digitized  by  VjOOQ IC 


444  SHUPE  V.  RAINEY,  et  al.,  AppeUants. 

Opinion  of  the  Court.  [266  Pa, 

correct.  There  is  but  one  mine,  which  is  operated  in  k 
single  vein  of  coal,  underlying  some  84  acres  of  land. 
The  vein  may  not  be  of  uniform  thickness,  and  it  may  at 
places  be  interrupted  by  faults.  Any  definite  portion  of 
the  vein  might  prove  to  be  more  or  less  valuable  than 
the  average.  In  the  partition  suit  of  Hurst  v.  Brennen 
(No.  1),  239  Pa.  216,  it  was  judicially  determined  that 
this  same  proi)erty  could  not  be  divided  without  .preju- 
dice to,  or  spoiling  the  whole.  Even  if  to  the  widow 
should  be  allotted  her  one-third  of  one-fourth  of  the  mine, 
it  would  not  be  practicable  for  her  to  work  that  portion 
by  itself.  Maijifestly,  under  the  circumstances,  the  fair 
and  reasonable  method  will  be  for  the  owners,  as  they 
work  the  mine,  to  account  to  complainant  for  her  share 
of  the  value  of  the  coal  which  is  taken  out.  She  is  not 
entitled  to  share  in  the  profits  of  the  coke  business,  nor 
does  the  decree  require  an  accounting  for  them.  Her  In- 
terest is  in  the  rents,  issues  and  profits  of  a  coal  mine, 
which  is  a  going  concern.  As  the  trial  judge  says,  the 
value  of  that  interest  must  be  determined  by  future  pro- 
ceedings, unless  the  parties  can  agree  upon  the  amounts. 
We  think,  however,  that  the  court  below  erred  in  direct- 
ing that,  in  accounting  to  the  widow  for  her  share  of  the 
rents,  issues  and  profits  of  the  mine,  the  computation  was 
to  be  made  from  July  20,  1914,  the  date  when  the  bill 
was  filed.  The  rule  in  Pennsylvania  is  that,  in  assigning 
dower  in  lands  which  have  been  aliened  by  the  husband 
and  during  the  coverture,  the  value  shall  be  ascertained 
as  of  the  time  when  the  assignment  is  made :  Sharp  v. 
Pettit,  3  Yeates  38 ;  Thompson  v.  Morrow,  5  S.  &  R.*289 ; 
Benner  v.  Evans,  3  P.  &  W.  454 ;  Shirtz  v.  Shirtz,  5  Watts 
255.  Where  the  assignment  is  by  metes  and  bounds,  the 
widow's  use  of  the  land  cannot,  of  course,  b^in  before 
it  is  actually  set  apart  for  her.  If,  instead  of  this  method, 
a  proportionate  share  of  the  rents,  issues  and  profits  of 
the  land  is  given  to  her,  it  naturally  follows  that  she 
should  receive  it  only  from  a  date  upon  which  she  could 
have  taken  possession  of  the  land,  had  it  been  assigned  to 
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her.  It  is  the  date  of  the  assignment  that  governs,  which 
in  this  case  was  September  6,  1915,  when  the  decree  of 
the  court  below  was  confirmed  absolutely.  The  eight- 
eenth specification  of  error  is,  therefore,  sustained. 

The  remaining  specifications  of  error  are  all  overruled, 
and  the  decree  of  the  court  below  is  affirmed,  save  as  to 
the  date  from  which  the  value  of  the  dower  interest  is  to 
be  computed.  As  above  stated,  the  proper  date  is  Sep- 
tember 6,  1915.  This  appeal  is  dismissed  at  the  cost  of 
appellants. 


Kuhn  V.  Ligonier  Valley  Bailroad  Company, 
Appellant. 

Evidence — Witnesses — Expert  testimony — Admissibility. 

1.  As  necessity  is  the  ground  of  admissibility  of  expert  testimony, 
the  moment  the  necessity  ceases,  the  exception  to  the  general  rule 
that  requires  of  a  witness  facts  and  not  opinions,  ceases  also.  Hence, 
whenever  the  circumstances  can  be  fully  and  adequately  described 
to  the  jury,  and  are  such  that  their  bearing  on  the  issues  can  be 
estimated  by  all  men,  without  special  knowledge  or  training, 
opinions  of  witnesses,  expert  or  other,  are  not  admissible. 

2.  In  a  suit  by  an  engineer  to  recover  damages  for  personal  in- 
juries caused  by  the  collision  of  his  train  and  another  train,  where 
the  single  question  of  fact  involved  was  whether  a  verbal  order  re- 
quired plaintiff  to  hold  the  train  or  to  proceed,  it  was  error  to  per- 
mit an  expert  to  testify  that,  in  the  operation  of  trains,  written 
orders  are  safer  than  verbal  ones. 

3.  Such  expert  evidence  was  not  only  inadmissible,  but  it  was 
calculated  to  mislead,  as  it  carried  an  implied  suggestion  to  the 
juiy  that,  although  plaintiff  received  a  definite  order  to  hold  his 
train,  yet  because  that  order  was  not  in  writing,  they  were  at  liberty 
to  find  that  plaintiff  was  excusable  if  he  obeyed  the  order. 

Evidence — Objection — Appeal. 

4.  Where  it  is  uncertain  from  the  record  whether  any  reason  was 
stated  for  objection  to  the  admission  of  evidence,  the  consideration 
of  the  case  on  appeal  will  not  be  limited  to  any  particular  ground 
of  objection,  as  it  would  be,  if  particular  ground  had  been  specified 
when  the  evidence  was  admitted. 
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Argued  Sept.  29, 1916.  Appeal,  No.  100,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Westmoreland  Co., 
Aug.  T.,  1913,  No.  410,  on  verdict  for  plaintiJff,  in  case 
of  Charles  H.  Kuhn  v.  Ligonier  Valley  Railroad  Com- 
pany. Before  Brown,  C.  J.,  Mbstbbzat,  Potter,  Stew- 
art, MosGHZiSKER  and  Walung,  JJ.    Reversed. 

Trespass  to  recover  damages  for  i)ersonal  injuries.  Be- 
fore McCONNBLL,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  flO,000  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned  was  ip  the  admission  of  evidence  re- 
ferred to  in  the  opinion  of  the  Supreme  Court. 

James  8.  Moorhead,  with  him  Edward  E.  RohbinSy  A. 
M.  Wyant  and  Roht.  W.  Smith,  for  appellant. — It  was 
error  to  admit  expert  evidence  to  the  effect  that  written 
orders  are  safer  than  verbal  ones :  McGeehan  v.  Hughes, 
217  Pa.  121 ;  Dooner  v,  Delaware  &  Hudson  Canal  Co., 
164  Pa.  17 ;  People  v,  Mofrigan,  et  al.,  29  Mich.  4. 

Charles  E.  Whitten  and  Paul  H,  Oaither,  with  them 
John  8,  Lightcap  and  Eugene  Warden,  for  appellee. 

Opinion  by  Mr.  Justice  Potter,  January  8, 1917 : 
Defendant  owns  and  operates  a  railroad  extending 
from  Latrobe,  on  the  main  line  of  the  Pennsylvania  Rail- 
road, to  Ligonier,  a  distance  of  about  ten  miles,  and  also 
a  single  track  branch  line  to  Wilpen,  about  five  miles  in 
length,  on  which  passenger  trains  are  run  twice  a  day 
each  way.  Plaintiff  was  a  conductor  in  the  employ  of  de- 
fendant. It  was  his  duty  to  run  an  afternoon  train  from 
Latrobe  to  Ligonier,  arriving  at  the  latter  station  at  3 :  10 
p.  m.,  and  then  to  take  charge  of  a  train  on  the  Wilpen 
branch,  which  was  scheduled  to  leave  Ligonier  at  3 :  20 
p.  m. 
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On  July  5,  1912,  after  3  p.  m.  a  freight  train  loaded 
with  coke  left  Wilpen  for  Ligonier.  Defendant's  train, 
under  the  charge  of  plaintiff  as  conductor,  started  from 
Ligonier  at  3 :  22  p.  m.,  two  minutes  after  the  schedule 
time.  The  two  trains  collided  about  a  mile  and  a  half 
from  Ligonier  at  a  curve  in  the  railroad,  and  plaintiiBf 
was  seriously  injured.  Claiming  that  the  collision  was 
due  to  the  negligence  of  the  defendant  company,  the 
plaintiff  brought  this  action  to  recover  damages  for  the 
injuries  which  he  suffered.  The  substantial  charge  of 
negligence  against  defendant  was  failure  to  notify  plain- 
tiff, its  employee  in  charge  of  the  passenger  train,  that 
the  freight  train  was  upon  the  track  which  his  train  was 
to  take.  At  the  trial,  Russell  S.  Minech  testified  that  he 
was  a  clerk  employed  in  the  railroad  office  at  Ligonier 
upon  the  day  of  the  accident,  and  that,  after  being  in- 
structed to  d6  so  by  the  train  despatcher,  he  immediately 
notified  plaintiff  to  hold  the  passenger  train  at  Ligonier 
until  the  freight* from  Wilpen  had  arrived,  repeating  the 
order  to  him  a  second  time.  In  this  testimony  Minech 
was  corroborated  by  J.  W.  Clopp,  defendant's  freight 
agent,  and  by  William  Fortney,  the  baggage  master  at 
the  station.  Plaintiff  admitted  that  he  received  a  verbal 
order  from  Minech,  but  said  "he  told  me  as  soon  as 
Naugle  was  out  of  the  road,  I  could  go."  It  appears  that 
Naugle  was  a  conductor  who  was  waiting  for  the  freight 
train  in  question  to  arrive  from  Wilpen,  to  take  it  from 
Ligonier  to  Latrobe.  There  is  nothing  in  the  testimony 
to  show  that  Naugle  was  shifting  cars  at  the  time,  or  that 
his  engine  was  in  the  way  of  the  passenger  train.  He  tes- 
tified that  his  engine,  with  one  car  attached,  was  at  the 
time  upon  a  siding  waiting  for  the  arrival  of  the  freight 
train  from  Wilpen.  Plaintiff  denied  that  he  received  any 
notice  that  the  freight  train  from  Wilpen  was  occupying 
the  track,  and  was  on  the  way  to  Ligonier,  or  that  Minech 
told  him  not  to  start  until  the  freight  train  had  come 
down  from  Wilpen.  This  was  the  substantial  question 
of  fact  in  the  case.    If  the  order  to  wait  until  the  freight 
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train  had  arrived  from  Wili)en,  was  given  to  plaintiff  as 
defendant's  three  witnesses  testified,  the  accident  was 
due  to  plaintiff's  own  negligence,  and  he  had  no  rigl;it  to 
recover.  If  no  such  order  was  given  to  him,  then  defend- 
ant was  negligent.  The  issue  was  plain  and  simple  and 
we  are  at  a  loss  to  know  why  it  was  confused  by  the  in- 
troduction, of  expert  testimony  as  to  whether  a  written 
order  was  a  safer  means  of  communication  than  a  verbal 
order.  It  appears  from  the  record  that  the  plaintiff 
called  a  witness  to  testify  as  an  expert  in  the  oi)eration 
of  railroads.  The  single  assignment  of  error  shows  that 
plaintiff's  counsel  stated  to  this  witness  the  facts  that 
had  been  shown  in  regard  to  what  had  transpired  before 
the  notice  was  given  by  Minech  to  plaintiff,  and  that  the 
notice  given  was  verbal  and  not  in  writing.  The  witness 
was  then  asked  "whether  the  verbal  order  was  as  safe  as 
a  written  order  under  the  circumstances."  Objectibn 
was  made  to  the  question  by  defendant's  counsel  on  two 
grounds,  first,  because  the  statement  on  which  it  was 
based  did  not  include  a  certain  fact,  which  counsel  sub- 
sequently incorporated  in  it,  and,  secondly,  because  the 
question  was  directed  "to  the  setting  up  of  a  standard  of 
safety  which  may  be  far  beyond  that  required  by  the  law 
and  existing  only  in  the  opinion  of  the  witness." 

The  ruling  of  the  trial  judge  was  as  follows:  ^'With 
the  offer  amended,  we  think  the  question  should  be,  what 
dangers  were  incident  to  that  state  of  facts  that'  are  re- 
cited in  the  question,  then  how  can  they  be  obviated  by 
any  less  dangerous  method  that  is  in  practical  use  to  his 
knowledge.  The  objection  [to  the  question]  that  is  put 
at  the  end  of  the  recital  of  facts  is  sustained.  An  excep- 
tion may  be  noted  to  this  ruling,  in  behalf  of  the  defend- 
ant." We  have  inserted  the  words  "to  the  question"  in 
brackets  in  order  to  express  more  clearly  the  sense,  but 
the  statement,  as  a  whole,  is  confusing.  Sustaining  the 
objection,  which  was  made  by  defendant,  called  for  the 
allowance  of  an  exception  in  favor  of  plaintiff.  But 
when  support  of  the  objection  was  followed  by  the  allow- 
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ance  of  an  exception  in  behalf  of  defendant,  we  think  the 
trial  judge  must  have  had  in  mind  his  own  suggestion  as 
to  what  he  thought  the  question  ought  to  be.  As  we  un- 
derstand his  ruling,  the  trial  judge  expressly  sustained 
the  objection  to  plaintifiPs  question,  but  held,  neverthe- 
less, that  the  witness  might  testify  "what  dangers  were 
incident  to  that  state  of  facts  that  are  recited  in  the  ques- 
tion, then  how  can  they  be  obviated  by  any  less  dangerous 
method  that  is  in  practical  use  to  his  knowledge.^'  An- 
ticipating that  defendant  would  object  to  this  ruling, 
he,  seemingly  of  his  own  accord,  directed  that  an  excep- 
tion to  it  should  be  noted  on  defendant's  behalf.  Plain- 
tifiPs counsel  then  put  the  question  suggested  by  the 
judge,  and  defendaut's  counsel  made  no  objection,  evi- 
dently supposing  that  defendant  was  protected  by  the  ex- 
ception already  noted,  when  the  judge  ruled  that  the 
question;  as  framed  by  him,  would  be  admissible.  The 
witness  replied  that  written  orders  were  safer  ihan  ver- 
bal ones,  and  gave  his  reasons  for  that  opinion.  He  thus 
answered  the  question  which  had  been  excluded,  as  well 
as  the  one  that  was  asked  in  pursuance  of  the  suggestion 
made  by  the  judge.  While  the  assignment  of  error  isi  not 
in  satisfactory  form,  yet  we  think  it  may  fairly  be  re- 
garded as  raising  the  question  which  counsel  for  appel- 
lant present,  whether,  under  the  circumstances,  expert 
testimony  as  to  ,the  relative  safety  of  verbal  and  written 
orders,  was  competent.  Counsel  for  appellee  suggest 
that  the  assignment  cannot  be  sustained,  because  no  spe- 
cific objection  was  made  to  the  ruling  on  the  ground  that 
expert  testimony  on  the  subject  was  inadmissible.  But 
the  specific  objections  made  by  defendant's  counsel  were 
to  the  original  question,  which  was  not  admitted.  No 
specific  objection,  in  fact  no  objection  at  all,  was  made 
to  the  proof  allowed.  The  judge  evidently  took  it  for 
granted  that  objection  would  be  made  to  his  ruling,  and 
directed  an  exception  to  be  noted  on  behalf  of  defendant, 
without  an  objection  having  been  actually  made.  De- 
fendant acquiesced  in  this  action,  and  made  no  formal 
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objection  and  stated  no  reasons.  Under  such  circum- 
stancesy  we  feel  that  the  defendant  should  not  be  con- 
fined to  any  particular  ground  or  grounds  of  objection  on 
appeal.  It  may  be  noted  further,  that  the  objection  made 
did  specify  that  the  witness  was  asked  to  testify  as  to 
something  which  was  "not  measured  by  any  practice  but 
by  his  opinion."  This  was  in  substance  an  objection  to 
his  testifying  as  an  expert,  or  to  his  giving  opinion  evi- 
dence. 

The  rule  as  to  the  admissibility  of  expert  evidence 
was  clearly  presented  by  Mr.  Justice  Mitchell  in  Gra- 
ham V.  Penna.  Co.,  139  Pa.  149,  where  he  reviewed  the 
prior  decisions  on  the  subject,  and  concluded  as  follows 
(p.  159) :  "As  necessity  is  the  ground  of  admissibility, 
the  moment  the  necessity  ceases,  the  exception  to  the  gen- 
eral rule  that  requires  of  a  witness  facts  and  not  opinions 
ceases  also.  Hence,  whenever  the  circuuustances  can  be 
fully  and  adequately  described  to  the  jury,  and  are  such 
that  their  bearing  on  the  issue  can  be  estimated  by  all 
men,  without  special  knowledge  or  training,  opinions  of 
witnesses,  expert  or  other,  are  not  admissible.^^  In  our 
latest  case  on  the  subject.  Chambers  v.  Mesta  Machine 
Co.,  251  Pa.  618,  Mr.  Justice  Moschziskbb  said  (p.  623) : 
"The  facts  at  bar  were  of  a  character  that  rendered  them 
susceptible  of  full  and  adequate  development  before  a 
court,  so  that  their  bearing  upon  the  isi^es  involved 
could  reasonably  be  estimated  by  the  jury ;  hence  expert 
testimony,  or  testimony  in  the  nature  thereof,  was  not 
essential,  and,  therefore,  not  admissible." 

In  the  present  case,  the  reasons  given  by  the  expert 
witness,  Thomas,  for  his  opinion  that  written  orders  were 
safer  than  verbal  orders,  show  clearly  that  ^o  special 
knowledge  or  experience  was  required  to  determine  that 
question.  He  said,  what  was  perfectly  obvious,  that  men 
are  liable  to  forget,  and  that  "you  can  understand  it  [a 
writteij  order]  better  because  you  have  got  it  with  you, 
and  if  you  are  not  sure  you  can  take  it  out  and  read  it.*' 
The  jury  needed  no  expert  to  tell  them  that,  if  this  matter 
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was  proper  for  their  consideration.  But  it  was  not.  The 
introduction  of  such  testimony  was  an  implied  sugges- 
tion to  the  jury  that,  although  plaintiff  received  a  clear 
and  definite  order  to  hold  his  train  until  the  freight  train 
had  come  down  and  cleared  the  track,  yet  because  the^ 
order  was  not  in  writing  they  were  at  liberty  to  find  that 
plaintiff  was  excusable,  if  he  forgot  the  order,  or  placed 
some  construction  of  his  own  upon  it.  This  was  an  action 
by  an  employee  against  his  employer,  in  whose  service  he 
had  been  for  many  years.  He  was  thoroughly  familiar 
with  the  local  conditions  and  with  the  methods  of  oper- 
ation of  the  road.  He  received  a  verbal  order  which,  ac- 
cording to  the  testimony  of  three  witnesses  for  defendant, 
was  clear  and  explicit,  and  directed  him  to  hold  his  pas- 
senger train  at  Ligonier  until  the  freight  train  from 
Wili)en  arrived.  Plaintiff  admits  the  receipt  of  an  order, 
but  says  that  it  permitted  him  to  go  when  "Naugle  was 
out  of  the  road,"  whatever  that  may  mean;  the  testi- 
mony shows  that  Naugle  was  waiting  with  his  engine 
upon  a  side  track,  for  the  arrival  of  the  same  freight 
train  for  which  plain  tiff's  .train  was  to  be  held.  A  feature 
of  the  testimony  that  should  have  been  clearly  presented 
to  the  jury  as  having  an  important  bearing  upon  the 
plaintiff's  state  of  mind  at  the  time,  and  as  affecting  his 
ability  to  understand  or  remember  correctly  the  order, 
was  the  admitted  fact  that  he  had  been  drinking  whiskey 
both  in  the  morning  and  afternoon  of  the  day  of  the  ac- 
cident. The  head  Jbrakeman  on  the  train  testified  that 
upon  the  trip  up  from  Latrobe  he  noticed  that  plaintiff 
was  under  the  influence  of  liquor.  The  plain  question 
of  fact  for  the  jury  to  determine,  was,  whether  the  order 
to  hold  his  train,  and  wait  for  the  arrival  of  the  freight 
train,  was  given  to  plaintiff,  as  the  witnesses  for  defend- 
ant testified.  If  it  was,  then  the  accident  was  due  to  his 
own  negligence  in  disregarding  the  order.  If  he  received 
a  verbal  order,  and  violated  its  plain  terms,  it  could  make 
no  difference,  as  to  his  responsibility  for  his  own  care- 
lessness or  forgetf ulness,  that  the  order  was  not  in  writ- 
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ing.'  The  single  qu^tion  of  fact  involved  should  have 
been  submitted  without  being  complicated  by  expert  tes- 
timony as  to  the  best  methods  of  operating  railroads. 
Such  testimony  had  no  proper  place  in  determining  the 
.simple  issue  here  presented. 

The  assignment  of  error  is  sustained,  and  the  judgment 
is  reversed  with  a  venire  facias  de  novo. 


Kerr  v.  Frick,  Appellant. 

Negligence — Damages — Loss  of  earning  power. 

In  an  action  to  recover  damages  for  permanent  injuries  sus- 
tained by  plaintiff  in  consequence  of  defects  in  defendant's  eleva- 
tor, where  it  appeared  that  at  the  time  of  the  injury  plaintiff  was 
about  fifty-eight  years  of  age  and  in  good  health,  that  she  had  for 
several  years  been  engaged  in'  the  business  of  entertaining  summer 
boarders  and  transient  guests,  and  that  she  not  only  transacted  the 
business  but  assisted  in  the  housework,  that  some  time  after  the 
accident  she  discontinued  keeping  boarders  and  entertaining  the 
public,  it  being  fairly  deducible  from  the  evidence  that  she  did  so 
because  of  the  injury  which  she  had  sustained,  it  was  not  error  to 
permit  the  jury  to  award  damages  for  loss  of  plaintiff's  earning 
power. 

Argued  Oct.  9,  1916.  Appeal,  No.  39,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1914,  No.  2500,  on  verdict  for  plaintiff,  in  case 
of  Lizzie  W.  Kerr  and  Edward  C.  Kerr,  her  Husband,  v. 
Henry  Clay  Frick.  Before  Brown,  C.  J.,  Mestrbzat, 
Potter,  Stewart  and  Frazer,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Macparlanb,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |3,856  and  judgment  thereon. 
Defendant  appealed. 
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Errors  assigned  were  rulings  on  evidence  and  instruc- 
tions to  the  jury. 

Stephen  Stone,  of  Stone  &  Stone,  for  appellant,  cited : 
Goodhart  v.  Penna.  R.  R.  Co.,  177  Pa.  1;  McKenna  v. 
Citizens'  Natural  Gas  Co.,  198  Pa.  31;  Frysinger  v. 
Philadelphia  Rapid  Transit  Co.,  249  Pa.  555;  Helm- 
stetter  v.  Pittsburgh  Rys.  Co.,  243  Pa.  422;  McHugh  v. 
Schlosser  et  al.,  159  Pa.  480;  Wallace  v.  Penna.  R.  R. 
Co.,  195  Pa.  127. 

Thomas  M.  Marshall,  with  him  Thomas  M.  Marshall, 
Jr.,  for  appellee,  cited :  Simpson  v.  Penna.  R.  R.  Co.,  210 
Pa.  101;  McGonnell  v,  Pittsburgh  Rys.  Co.,  234  Pa.  396. 

Opinion  by  Mr.  Justice  Stewart,  January  8, 1917 : 
The  Terdict  establishes  the  fact  that  the  plaintiff  sus- 
tained her  injuries  either  through  the  negligence  of  the 
defendant's  employee  in  operating  the  elevator  on  which 
she  was  a  passenger,  or,  in  consequence  of  the  elevator 
not  being  in  proper  repair.  Her  right  to  recover  com- 
pensation in  the  action  is  not  questioned.  The  only  com- 
plaint is  that  the  jury  was  permitted,  on  insufiBcient  evi- 
dence, to  consider  as  an  element  of  damage  the  impair- 
ment of  the  plaintiflPs  earning  capacity.  It  cannot  be 
said  that  the  evidence  on  this  branch  of  the  case  was  so 
lacking  as  not  to  afford  a  basis  from  which  the  plaintiffs 
earning  capacity  could  be  fairly  estimated.  If  it  meas- 
ured up  to  this  degree,  though  it  left  something  to  be 
supplied  by  speculation  as  to  probabilities,  the  amount 
was  for  the  jury's  determination.  So  much  must  be 
trusted  to  the  jury  to  work  out  in  a  way  not  at  variance 
with  ordinary  observation  and  experience.  When  the 
verdict  is  not  in  accord  with  these,  the  correcting  power 
is  with  the  court.  The  governing  rule  is  that  the  evi- 
dence must  be  such  as  will  enable  the  jury  *to  deduce  a 
rational  inference  therefrom  with  respect  to  the  matter 
involved.    The  evidence  in  this  case  disclosed  the  follow- 
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ing  facts:  The  plaintiff  sustained  her  injuries  October 
8,  1812.  She  was  then  about  fifty-eight  years  of  age,  of 
sound  bodily  health  and  vigor;  she  was  then,  and  had 
been  for  several  years,  engaged  in  the  business  of  enter- 
taining summer  boarders  and  transient  guests  in  a  home 
of  her  own  near  Cambridge  Springs,  where  she  had  ac- 
commodations for  upwards  of  twenty  persons.  She  not 
only  superintended  the  business,  but  gave  a  helping  hand 
in  all  the  details  of  the  work  incident;  she  was  an  ex- 
perienced cook  as  well  as  general  housekeeper,  and  the 
customary  wage  paid  one  in  the  former  capacity  was 
shown.  Some  time  after  th^  accident,  she  discontinued 
keeping  borders  and  entertaining  the  public,  and  while  it 
does  not  definitely  appear  that  thifl  was  because  of  her 
physical  impairment,  such  fact  is  fairly  deducible  from 
the  evidence.  No  attempt  was  made  to  show  loss  of 
profits  or  earnings  by  reason  of  this  discontinuance; 
the  evidence  touching  the  keeping  of  boarders  was  in- 
troduced— and  so  guarded  by  the  court — merely  to  show 
what  she  was  capable  physically  of  doing  prior  to  the 
injury.  Evidence  was  submitted  as  to  the  extent  of  her 
injury.  She  herself  described  it,  and  in  addition  there 
was  the  testimony  of  the  several  physicians  who  had  at- 
tended her  professionally  as  to  the  physical  impairment 
she  had  sustained  and  the  permanency  of  her  injury. 
With  these  for  a  criterion  the  test  remaining  would  have 
to  be  supplied  from  the  observation,  experience  and  in- 
telligent judgment  of  the  jurors  themselves.  In  every 
case  of  this  kind  there  must  be  more  or  less  left  for  the 
sound  discretion  of  the  jury.  We  are  of  opinion  that  the 
evidence  furnished  sufficient  data  for  an  intelligent  con- 
clusion with  respect  to  the  loss  of  plaintiflPs  earning 
capacity.  The  case  bears  close  analogy  to  Malone  v. 
Pittsburgh  &  Lake  Erie  R.  R.,  152  Pa.  390. 

The  assignments  of  error  are  not  sustained,  and  the 
judgment  is  affirmed. 
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Farmers  National  Bank  of  Beaver  Falls,  Appel- 
lant, Y.  Nelson. 

Promissory  noteji — Collateral — Pledge — Transmission  of  collaU 
eral  for  collection — Loss  by  agent — Liability  of  pledgee. 

1.  A  bank,  with  which  commercial  paper  is  left  by  its  customer  to 
be  transmitted  for  collection,  is  the  agent  of  the  owner  for  trans- 
mission only,  and  is  not  liable  for  the  negligence  or  default  of  its 
correspondents  or  agents  to  whom  it  is  necessary  to  transmit  the 
paper,  if  it  used  reasonable  care  and  diligence  in  the  ^election  of  its 
agent. 

2.  Where  commercial  paper  is  deposited  with  a  bank  as  col- 
lateral security  for  payment  of  an  indebtedness  due  the  bank,  with 
its  debtor's  endorsement  upon  it,  the  bank  takes  the  collateral  as 
pledgee  of  the  owner  and  not  merely  for  transmission  for  collection. 
The  creditor  or  pledgee  obtains  possession  and  control  of  the  paper 
and  if  it  matures  while  the  debtor's  obligation  remains  impaid,  the 
creditor  may  enforce  collection  and  apply  the  proceeds  to  the  pay- 
ment of  his  debt;  as  the  pledgor  has  neither  the  possession  nor 
control  of  the  collateral  he  is  not  in  position  to  present  it  for  pay- 
ment or  to  have  it  protested  or  dishonored;  hence,  the  creditor 
must  take  all  necessary  legal  steps  to  preserve  the  collateral  and 
if  it  is  lost  by  his  negligence  he  is  responsible  to  his  debtor. 

3.  Where  in  such  case  an  agent  is  selected  by  the  creditor  for  the 
purpose  of  collecting  the  collateral,  such  agent  acts  for  the  creditor 
and  not  for  the  debtor,  and  for  the  negligence  of  the  agent  result- 
ing in  loss  to  the  debtor  the  creditor  may  be  held  liable. 

4.  In  an  action  on  a  promissory  note  it  appeared  that  defendant 
makers  had  deposited  with  plaintiff  bank  another  note  as  collateral 
security  for  the  note  in  suit;  there  was  evidence  that  plaintiff  had 
transmitted  the  collateral  note  to  an  agent  for  collection,  and  that 
such  agent  through  negligence  had  failed  to  present  the  note  for 
payment  to  the  only  party  thereon  who  was  solvent,  whereby  such 
party  was  discharged,  and  the  note  rendered  uncollectable.  The 
collateral  note  was  of  the  same  face  value  as  the  note  in  suit  De- 
fendants sought  to  set  off  the  loss  incurred  through  plaintiff's 
negligence  against  plaintiff's  claim.  The  trial  judge  submitted  the 
case  to  the  jury  which  found  a  verdict  for  defendants.  The  court 
refused  plaintiff's  motion  for  judgment  n.  o.  v.  and  entered  judg- 
ment for  defendants.    Held,  no  error. 
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Af  gued  Oct.  3, 1916.  Appeal,  No.  60,  Oct.  T.,  1916,  by 
plaintiff,  from  judgment  of  C.  P.  Beaver  Co.,  March  T., 
1914,  No.  97,  on  verdict  for  defendants,  in  case  of  Farm- 
ers National  Bank  of  Beaver  Falls,  Pennsylvania  v.  D. 
A.  Nelson  and  David  Knight.  Before  Mbstbezat,  Pot^ 
TEE,  Stewart,  Mosghzisker  and  Frazer,  J  J.    Affirmed. 

Assumpsit  on  a  promissory  note.    Before  Holt,  P.  J. 
The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  defendants  and  judgment  thereon.    Plain- 
tiff appealed. 

Errors  assigned  were  instructions  to  the  jury,  answers 
to  points,  the  refusal  of  the  court  to  direct  a  verdict  for 
plaintiff  and  to  enter  judgment  for  plaintiff  n.  o.  v. 

George  0.  Bradshaw,  of  Thomson  &  Bradshaw,  and 
Martin  d  Swaney,  for  appellant. — The  Peoples  Na- 
tional Bank  was  the  agent  of  defendants  for  the  collec- 
tion of  the  collateral  note.  The  plaintiff  could  only  be 
held*  responsible  for  the  negligence  of  its  subagent  if  it 
failed  to  use  reasonable  diligence  in  selecting  a  suitable 
subagent:  Mechanics  Bank  of  the  City  &  County  of 
Philadelphia  v.  Earp,  4  Rawle  383 ;  Merchants  Nat.  Bk. 
of  Philadelphia,  v.  Goodman,  109  Pa.  426 ;  Bellemire  v. 
United  States  Bank,  4  Wharton  104. 

A.  P.  Marshall,  with  him  J.  H.  Cunningham  and  J.  F. 
Reed,  for  appellees. — ^When  notes  are  left  as  collateral 
security  to  be  credited  when  collected,  it  is  the  duty  of  the 
holder  of  the  collateral  to  use  diligence  in  the  collection 
thereof  and  it  is  responsible  for  the  negligence  of  agents 
selected  by  it  for  the  collection  of  such  collateral :  Kem- 
merer  v.  Wilson,  31  Pa.  110 ;  Muirhead  v.  Kirkpatrick, 
21  Pa.  237;  McQueen's  Appeal,  104  Pa.  595;  Scott  v. 
First  Nat.  Bk.  of  Tulsa,  68  L.  E.  A.  488;  Lishy  v 
O'Brien,  4  Watts  141. 
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Opinion  by  Mk.  Justice  Mestrezat,  January  8, 1917 : 

This  is  an  action  of  assumpsit  on  a  promissory  note 
for  $5,000,  dated  October  19,  1912,  made  by  the  defend- 
ants, D.  A.  Nelson  and  David  Knight,  and  payable  to  the 
plaintiff  bank  four  months  and  six  days  after  date.  It 
recites  the  deposit  therewith,  as  collateral  security,  of 
the  note  of  J.  S.  Hulings  for  a  like  sum,  dated  February 
24,  1912,  and  payable  one  year  after  date.  The  latter 
note  is  payable  to  T.  N.  Bamsdall  at  the  Second  Na- 
tional Bank,  Clarion,  Pennsylvania,  and  is  endorsed  by 
T.  N.  Barnsdall,  P.  J.  Creighton,  O.  E.  Aber,  J.  M.  Fried- 
man, D.  A.  Nelson  and  David  Knight. 

The  defense  was  that  the  note  in  suit  was  given  to  the 
bank  in  lieu  of  notes  negotiated  by  it  for  O.  E.  Aber  of 
like  amount,  that  the  collateral  note  was  the  only  se- 
curity* the  defendants  had  for  the  indebtedness  incurred 
by  them  to  the  bank  for  Aber,  that  Barnsdall  was  per- 
fectly good  and  responsible  for  the  amount;  that  they 
notified  the  bank  of  these  facts  and  requested  it  to  be 
careful  and  take  whatever  steps  were  necessary  in  the 
collection  of  the  note  when  it  fell  due;  that  notice  of 
protest  of  the  note  for  nonpayment  was  not  given  Barns- 
dall who  was  thereby  relieved  from  liability  thereon,  and 
that  the  failure  of  the  plaintiff  to  take  the  necessary 
steps  to  preserve  the  value  of  the  collateral  note  was  an 
equitable  satisfaction  of  the  amount  of  the  note  in  suit. 
The  pleas  were  "payment,  payment  with  leave,  and  set- 
off.^' 

The  defendants  were  endorsers  on  notes  of  O.  E.  Aber 
for  15,000  which  had  been  negotiated  by  the  plaintiff 
bank,  and  these  notes  were  lifted  by  defendants  and  in 
lieu  thereof  they  gave  the  note  in  suit  with  the  Hulings 
note  as  collateral  security.  At  the  trial  of  the  cause,  it 
appeared  that  the  plaintiff  sent  the  collateral  note  for 
collection  to  its  reserve  agent,  the  Peoples  National  Bank 
of  Pittsburgh,  and  the  latter  forwarded  the  note  to  the 
First  National  Bank  of  Clarion  which  presented  it  for 
payment  at  the  Second  National  Bank  of  Clarion  and. 
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being  dishonored,  it  was  protested  for  nonpayment.  The 
certificate  of  protest  shows  that  the  notice  for  Barnsdall 
was  mailed  to  him  in  care  of  the  Peoples  National  Bank 
of  Pittsburgh,  Pennsylvania,  that  notice  of  protest  was 
also  mailed  to  the  Peoples  National  Bank  and  to  the- 
Farmers  National  B«nk  of  Beaver  Falls,  Pennsylvania, 
the  plaintiff.  Notice  of  protest  was  mailed  to  all  the 
other  endorsers  in  care  of  the  plaintiff  bank  w;hich 
mailed  all  of  these  notices  to  the  defendant  Nelson. 
The  notary  testified  that  he  received  the  addresses, 
which  he  put  on  the  certificate,  from  the  First  National 
Bank  of  Clarion.  Barnsdall,  who  was  corroborated  by 
his  employee,  and  was  uncontradicted,  testified  that  he 
never  received  any  notice  of  protest.  Aber  testified  that, 
sometime  prior  to  the  maturity  of  tHe  collateral  note,  he 
had  given  to  the  cashier  and  assistant  cashier 'of  the 
plaintiff  bank  the  addresses  of  all  the  endorsers,  that  of 
Mr.  Barnsdall  being  the  Farmers  Bank  Building,  Pitts- 
burgh, where  he  had  his  office.  Both  offlciQ^ls  of  the  bank 
contradicted  Aber^s  testimony.  Mr.  Nelson  testified  that 
he  told  the  cashier  of  the  bank  that  the  collateral  note 
was  good,  that  he  and  Knight  had  nothing  but  it  as 
security  for  the  note  which  they  gave  to  the  bank,  and  to 
be  careful  and  take  care  of  the  note. 

The  learned  trial  judge  instructed  the  jury  that  in 
transmitting  the  collateral  note  for  collection  the  plain- 
tiff was  not  liable  for  the  negligence  of  any  of  its  corre- 
spondents or  subagents  through  whose  hands  the  note 
passed,  and  that  they  were  deemed  the  agents  of  the 
owners  of  the  note  for  the  purpose  of  presentation,  pay- 
ment, protest  and  notice  of  dishonor ;  that  the  only  ma- 
terial question  for  their  consideration  was  whether  the 
plaintiff  bank  was  negligent  in  not  sending  with  the 
notice  for  collection  the  correct  business  address  of 
Barnsdall ;  that  if  Aber  gave  Barnsdall's  proper  address 
to  the  bank  and  they  believed  that  Nelson  had  cautioned 
the  bank  as  to  the  necessity  for  collection  from  Barns- 
dall and  they  found  that  the  bank  was  negligent  in  fail- 
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ing  to  send  BarnsdalFs  correct  business  address,  then,  if 
this  negligence  was  the  proximate  cause  of  the  failure  to 
notify  Barnsdall,  the  plaintiff  bank  was  responsible  for 
any  loss  thereby  resulting  to  the  defendants,  and,  if 
Barnsdall  was  financially  able  to  pay  the  collateral  note, 
the  defendants  were  entitled  'to  a  set-off  to  the  amount 
of  the  damages  sustained,  which  would  be  the  amount  of 
the  collateral  note.  It  seems  to  be  conceded,  as  the  case 
was  tried  on  the  theory,  that  all  the  parties  to  the  col- 
lateral note  except  Barnsdall  were  insolvent.  There  was 
a  verdict  and  judgment  for  the  defendants,  and  the  plain- 
tiff has  appealed. 

We  think  there  is  a  clear  distinction  between  the  duty 
and  liability  of  a  bank  where  it  receives  commercial  paper 
for  collection  and  where  the  paper  is  deposited  with  it  as 
collateral  security  for  a  loan  made  by  it  to  the  owners  of 
the  collateral.  While  a  different  rule  prevails  in  some 
other  jurisdictions,  we  have  uniformly  held  that  a  bank 
with  which  commercial  paper  is  left  by  its  customers  to 
be  transmitted  for  collection  is  the  agent  of  the  owners 
for  transmission  only  and  is  not  liable  for  the  negligence 
or  default  of  its  correspondents  or  agents  through  whom 
it  is  necessary  to  transmit  the  paper,  if  it  has  used  rea- 
sonable care  and  diligence  in  selecting  such  agents.  In 
1  Mechem  on  Agency  (2d. Ed.),  Sec.  1314,  the  learned 

author  says:  ^*In  the  majority  of  the  states it  is 

held  that  the  liability  of  the  home  bank,  in  the  absence  of 
instructions  or  an  agreement  to  the  contrary,  extends 
merely  to  the  selection  of  a  suitable  and  competent  agent 
with  proper  instructions,  and  does  not  involve  responsi- 
bility for  the  default  or  misconduct  of  *  the  correspondeut 

bank This  rule  is  adopted  in  Pennsylvania."    The 

ground  upon  which  this  rule  rests  is  that  the  contract  of, 
or  the  duty  assumed  by,  the  home  bank  is  to  transmit, 
with  proper  Instructions,  the  note  or  bill  for  collection  to 
its  correspondent  bank,  and  the  latter  becomes  the  agent 
of  the  owner  to  make  the  collection  and  is  responsible  to 
him  for  any  loss  occasioned  by  its  neglect  of  duty.    In 
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Mechanics  Bank  of  the  City  &  County  of  Philadelphia 
V.  Earp,  4  Rawle  383,  one  of  the  earlier  cases  iij  this 
State  dealing  with  the  subject,  bills  were  sent  by  a  bank 
in  Philadelphia  to  its  correspondent  in  Virginia  for  col- 
lection and  not  being  presented  were  lost.  In  an  action 
against  the  home  bank,  the  court  said  (p.  386) :  "The 
undertaking  (of  the  bank)  clearly  was,  to  transmit  the 
bills,  with  the  directions  upon  them,  to  their  correspond- 
ent in   Virginia The   defendant  bank   was   the 

agent  for  the  transmission  of  the  bills,  and  their  corre- 
spondent the  agent  for  their  collection."  In  Merchants' 
Nat.  Bank  of  Philadelphia  v.  Goodman,  109  Pa.  422,  after 
citing  the  cases  holding  the  same  doctrine,  the  court 
says :  "In  our  own  State  the  principle  has,  in  several  in- 
stances, been  maintained  that  a  collecting  bank  is  an 
agent  for  transmission  to  a  subagent  to  collect,  and  when 
this  is  properly  done,  its  duty  is  performed  land  its  re- 
sponsibility is  at  an  end." 

When,  however,  commercial  paper  is  deposited  with  a 
bank  as  collateral  security  for  payment  of  an  indebted- 
ness due  the  bank,  with  its  debtor's  endorsement  upon  it, 
the  bank  takes  it  as  pledgee  of  the  owner  and  not  merely 
for  transmission  for  collection.  The  creditor  or  pledgee 
obtains  possession  and  control  of  the  paper  and,  if  it 
matures  while  the  debtor's  obligation  remains  unpaid, 
the  creditor  may  enforce  collection  and  apply  the  pro- 
ceeds to  the  payment  of  his  debt.  The  pledgor  lias 
neither  the  possession  nor  control  of  the  collateral  and, 
therefore,  is  not  in  a  position  to  present  it  for  payment 
or  acceptance  and,  if  dishonored,  to  have  it  protested. 
Hence  it  is  clear,  we  think,  that  the  creditor  must  take 
all  necessary  legal  steps  to  preserve  the  collateral  and 
if  it  is  lost  by  his  negligence  he  is  responsible  to  his 
debtor.  "The  holder  of  collateral  security,"  says  the 
court  in  Muirhead  v.  Kirkpatrick,  21  Pa.  237,  "is  bound 
to  preserve  it  (collateral)  or  collect  it  and  apply  it  for 

the  benefit  of  the  assignor His  duties  In  respect 

to  it  are  active     He  is  to  employ  reasonable  diligence 
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in  collecting  the  money  on  the  security,  and  applying  it 
to  the  principal  debt."  In  delivering  the  opinion  in 
Hanna  v.  Holton,  78  Pa.  334,  337,  Mr.  Justice  Agnbw 
said:  "He  (the  pledgee  of  collateral  security)  alone  is 
empowered  to  receive  the  money  fo  be  paid  upon  it,  and 
to  control  it  in  order  to  protect  his  right  under  the  as- 
signment.    This  is  the  ground  of  the  creditor's  liability 

for  the  collateral It  is  therefore  settled  in  this 

State  that  where  the  collateral  is  lost through  the 

supine  negligence  of  the  creditor,  he  must  account  for  the 
loss  to  his  own  debtor,  who  invested  him  with  its  entire 
control.^^  The  same  doctrine  prevails  in  other  jurisdic- 
tions. See  1  Bolles  on  Banking  243  and  notes,  also  note 
to  Miller  v.  Gettysburg  Bank,  34  Am.  Dec.  449. 

It,  therefore,  being  the  duty  of  the  creditor  to  protect 
the  collateral  for  his  debtor,  we  think  it  follows  that  the 
agent  selected  for  the  purpose  by  the  creditor  acts  for 
him  and  not  for  his  debtor,  and  tbat  for  the  negligence 
of  his  agent  resulting  in  loss  to  the  debtor  the  creditor  is 
responsible.  The  debtor  can  exercise  no  control  over 
tlie  matter,  and  has  no  choice  in  selecting  the  agent.  It 
would  be  a  harsh  rule  which,  under  such  circumstances, 
would  relieve  the  creditor  of  the  responsibility  for  the 
acts  of  his  own  agent  and  place  it  on  the  debtor.  The 
duty  of  protecting  the  collateral  resting  upon  the  credi- 
tor, it  is  for  him  to  meet  it  by  himself  or  agents  for  whose 
acts  he  is  responsible. 

In  the  case  in  hand,  the  jury  found  that  the  failure  to 
give  notice  of  protest  to  Barnsdall  was  the  negligent  act 
of  the  plaintiff's  agent,  and,  therefore,  judgment  was 
properly  entered  on  the  verdict  for  the  defendant. 

For  the  reasons  stated,  the  judgment  is  affirmed. 
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Bodgers,  et  aL,  Appellants,  v.  Pittsburgh,  Fort 
Wayne  &  Chicago  Railway  Company,  et  al. 

Eminent  domain — Right  of  way — Qrant — Width  of  right  of  way 
— Construction — Intention, 

1.  Where  a  deed  to  a  railroad  company  conveys  "the  full  and  per- 
fect right  of  way  through  and  over  said  lots  or  lands"  for  railroad 
purposes,  but  does  not  designate  or  specify  the  width  of  the  right 
of  way,  the  railroad  company  has  the  right  to  appropriate  land  of 
such  width  as  the  board  of  directors  in  the  exercise  of  their  honest 
judgment  deem  necessaiy  for  the  future  as  well  as  for  then  exist- 
ing railroad  purposes. 

2.  Where  in  such  case  a  few  days  after  the  conveyance  the  rail- 
road company  in  eminent  domain  proceedings  condemned  a  right 
of  way  on  either  side  of  said  grant  eighty  feet  in  width  and  con- 
necting with  the  grant,  and  filed  a  description  of  the  lands  taken 
by  it  in  the  condemnation  proceedings  with  the  clerk  of  the  Com- 
mon Pleas  Court  as  required  by  its  charter,  it  thus  indicated  to  the 
grantor  in  such  deed  just  what  the  width  of  the  right  of  way  through 
his  intervening  property  would  be  and  thereby  became  entitled  to  a 
right  of  way  eighty  feet  in  width  under  such  deed. 

3.  In  an  action  of  ejectment  brought  by  the  record  owner  of 
the  land  through  which  the  right  of  way  was  granted  for  a  part 
of  the  land  in  the  possession  of  the  railroad  company  and  included 
within  the  eighty-foot  right  of  way,  where  it  appeared  that  the  full 
width  of  eighty  feet  was  unused  from  the  time  of  the  conveyance 
in  1850  until  1883,  and  that  thereafter  the  railroad  company  occu- 
pied the  fuU  width  of  eighty  feet  until  the  action  was  brought  in 
1911,  that  no  claim  in  opposition  to  the  right  or  way  had  thereto- 
fore been  presented,  and  that  the  possession  of  tHe  railroad  coni- 
pany  was  manifest  to  plaintiffs  at  the  time  when  they  acquired 
title,  defendants  were  not  estopped  to  claim  title  to  a  right  of  way 
eighty  feet  in  width  under  its  grant  and  the  court  properly  directed 
a  verdict  for  defendants. 

4.  In  such  case  where  it  appeared  that  the  railroad  was  built  upon 
an  embankment,  the  lower  court  properly  decided  that  the  right  of 
way  could  not  be  restricted  to  the  level  top  of  the  eighty-feet  wide 
embankment,  but  also  carried  with  it  necessary  slopes,  although 
such  slopes  extended  in  some  places  forty  feet  beyond  the  eighty- 
foot  right  of  way. 

6.  Where  in  such  case  it  appeared  that  there  was  some  part  of  the 
land  described  in  the  writ  to  which  plaintiffs  were  entitled  but 
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where  the  limits  of  such  land  were  not  described  in  the  testimony 
and  did  not  appear  in  the  case,  the  court  properly  refused  to  per- 
mit recovery  for  a  fractional  part  of  the  land  described  in  the  writ 

Argued  Oct.  9,  1916.  Appeal,  No.  240,  Oct.  T.,  1915, 
by  plaintiflfs,  from  judgment  of  C.  P.  Allegheny  Co.,  Dec. 
T.,  1911,  No.  432,  on  directed  verdict  for  defendant,  in 
case  of  William  B.  Rodgers  and  James  H.  Horner  v. 
Pittsburgh,  Fort  Wayne  &  Chicago  Railway  Company,  a 
Corporation,  and  the  Pennsylvania  Company,  a  Corpo- 
ration. Before  Brown,  C.  J.,  Mbstrbzat,  Pottbb,  Stbw^- 
ART  and  Prazbr,  JJ.    Affirmed. 

Ejectment-  for  a  strip  of  land  in  Allegheny  County. 
Before  Rbid,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  defendant  by  direction  of  the  court  and 
judgment  thereon.    Plaintiffs  appealed. 

Error  assigned,  among  others,  was  in  directing  a  ver- 
dict for  defendant. 

S.  8.  Mehard,  with  him  C.  D.  Scully  and  C.  B.  Mehard, 
for  appellants. 

W.  8.  Dalzell,  of  Dalzellj  Fisher  &  Hawkins,  for  ap- 
pellee. 

Opinion  by  Mb.  Chihf  Justice  Bbown,  January  8, 
1917: 

In  this  ejectment  both  parties  claim  from  Benjamin 
Dilworth  as  the  common  source  of  title.  At  the  conclu- 
sion of  the  testimony  a  verdict  was  directed  for  the  de- 
fendants. At  the  time  the  learned  trial  judge  affirmed 
defendants'  poiut  for  binding  instructions,  he  gave  no 
reason  for  so  disposing  of  the  case,  but  subsequently,  in 
the  opinion  overruling  plaintiffs'  motion  for  a  new  trial, 
the  reasons  are  stated  at  length. 
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The  land  in  controversy  is  claimed  by  the  defendants 
as  p^rt  of  their  right  of  way,  acquired  from  Benjamin 
Dilworth  in  1850,  by  grant  from  him  to  the  Ohio  & 
Pennsylvania  Railroad  Company,  their  predecessor  in 
title.  Their  claim  is  that  the  right  of  way  so  acquired 
was  eighty  feet  in  width,  and,  if  this  be  true,  as  the  court 
below  held,  under  the  record  and  documentary  evidence 
in  tiie  case,  the  plaintiffs  are  not  entitled  to  recover,  as 
the  strip  of  land  in  controversy  is  within  the  eighty  feet. 

The  Ohio  &  Pennsylvania  Railroad  Company,  to  whose 
rights  the  appellees  have  succeeded,  was  incorporated  by 
Act  of  April  11, 1848,  P.  L.  (1849),  754,  and  by  its  char- 
ter  was  authorized  to  enter  upon  any  land  and  appropri- 
ate as  much  thereof  as  might  be  deemed  necessary  for  its 
corporate  purposes.  Nothing  is  said  i|i  the  act  as  to  the 
width  of  a  strip  of  land  that  it  was  so  authorized  to  take* 
A  portion  of  its  proposed  road  was  located  through  lands 
of  Benjamin  Dilworth,  and  on  May  5,  1850,  he  granted 
to  it  by  deed  "the  full  and  perfect  right  of  way  through 
and  over  said  lots  or  lands"  for  its  railroad  purposes. 
With  the  grant  indefinite  as  to  the  width  of  the  right  of 
way,  what  did  the  railroad  company  take  under  it?  It 
clearly  had  the  right  to  appropriate  land  of  such  width 
as  its  board  of  directors,  in  the  exercise  of  their  honest 
judgment,  deemed  necessary  for  the  future  as  well  as  for 
then  existing  railroad  purposes:  Railway  v.  Peet,  152 
Pa.  488. 

The  Ohio  &  Pennsylvania  Railroad  Company  was  not 
able  to  agree  with  the  owners  of  lands  immediately  east 
and  west  of  the  Dilworth  tract,  and,  within  ten  days  from 
his  grant  to  it,  condemnation  proceedings  were  instituted 
by  it  for  the  assessment  of  damages  to  be  paid  to  those 
owners.  The  record  of  the  condemnation  proceedings, 
properly  admitted  in  evidence  to  show  what  the  railroad 
company  then  regarded  as  a  necessary  width  for  its  right 
of  way,  established  the  fact  that,  at  the  time  Dilworth 
executed  his  grant  to  it,  it  claimed  and  obtained,  by 
proper  adverse  proceedings,  from  the  adjoining  owners^ 
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a  right  of  way  eighty  feet  in  width  through  their  prop- 
erties. But  it  is  contended  that,  notwithstanding  this, 
as  the  railroad  company,  under  the  grant  to  it  from  Dil- 
worth  of  a  right  of  way  indefinite  in  width,  occupied 
and  used,  from  1850  to  1883,  a  strip  of  land  only  thirty- 
two  feet  wide  through  his  property,  it  thereby  estab- 
lished the  width  of  the  right  of  way,  beyond  which 
neither  it  nor  its  successors  in  title  could  subsequently 
go  in  the  construction  or  widening  of  their  roadbed,  and 
that  the  land  outside  of  that  width  is  in  the  appellants, 
Dilworth's  successors  in  title.  But  for  the  fact  that  the 
railroad  company,  by  its  condemnation  proceedings, 
clearly  indicated  to  Dilworth,  within  a  few  days  from  his 
grant  to  it,  that  the  right  of  way  which  it  would  require 
would  be  eighty  feet  in  width,  there  might  be  force  in 
appellants'  contention,  and  Philadelphia  &  Reading  Rail- 
road Company  v.  Obert,  109  Pa.  193,  might  support  it. 
The  statute  incorporating  the  railroad  company  required 
it  to  deposit  with  the  clerk  of  the  Court  of  Common 
Pleas  a  description  of  the  lands  taken  by  it  under  con- 
demnation proceedings,  and,  in  a  proper  draft  so  de- 
posited, the  lands  taken  by  it  to  the  east  and  west  of  the 
Dilworth  tract  were  described  by  metes  and  bounds, 
running  up  to  that  tract  on  each  side  of  it.  There  was 
thus  indicated  to  Dilworth  just  what  thfe  width  of  the 
right  of  way  would  be  through  his  intervening  property. 
If  the  railroad  company  so  indicated  the  width  to  him, 
as  it  manifestly  did,  his  grant  passed  such  width  to  it, 
and  its  nonuser  of  the  entire  width  for  a  period  of  years 
was  not  an  abandonment  of  the  portion  not  used :  Rail- 
way V.  Peet,  supra. 

At  the  t*ime  appellants'  predecessors  acquired  title  it 
appeared  from  the  acts  of  the  appellees  upon  the  ground 
that  they  claimed  title  to  land  lying  between  the  center 
line  of  its  road  and  a  line  forty  feet  distant  therefrom  on 
each  side.  When  these  appellants  acquired  their  title  in 
1900,  this  was  manifest  to  them,  and  there  was  no  evi- 
dence that,  from  1884  down  to  the  time  this  action  was 
Vol.  cclv — 30 
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brought,  any  claim  had  ever  been  made  by  any  one  in 
opposition  to  the  right  of  way  claimed  by  the  appellees. 
On  the  contrary,  in  a  letter  written  to  the  Pittsburgh, 
Ft.  Wayne  &  Chicago  Railway  Company  by  William  B. 
Rodgers,  one  of  the  plaintiffs,  on  April  23,  1904,  he  dis- 
tinctly recognized  the  company's  right  of  way  '^40  feet 
wide  on  the  south  side  of  your  center  line."  It  is  not 
necessary  to  refer  to  other  matters  taken  into  consider- 
ation by  the  court  below  in  sustaining  the  action  of  the 
trial  judge  in  directing  a  verdict  for  the  defendants.  It 
was  properly  directed  for  the  following  taken  from  that 
opinion :  "The  court  being  of  the  opinion  that  under  the 
original  charter  act,  the  Dilworth  grant  and  the  defini- 
tion by  condemnation  proceedings  of  the  claimed  right 
of  way  of  the  Ohio  &  Pennsylvania  Railroad  immediately 
to  the  east  and  west  of  the  Dilworth  land,  as  80  feet  in 
width,  and  that  the  railway  was  not  bound  to  use  its 
entire  property  to  the  full  width  until  the  exigencies  of 
traffic  required  it,  directed  a  verdict  for  the  defendants. 
If  the  court  were  right  in  this  view,  it  followed  that  the 
defendants'  occupancy  of  the  land  formerly  of  its  grantor 
could  not  be  limited  to  the  level  top  of  the  80-feet  wide 
embankment,  but  also  carried  with  it  necessary  slopes 
on  the  river  side,  which  in  places  extend  40  feet  beyond 
the  top  line  of  the  level  roadbed.  It  was  contended  that 
in  any  event  there  was  some  space  between  the  foot  of 
such  slope  and  plaintiffs'  southern  property  line  for 
which  plaintiffs  were  entitled  to  a  verdict.  The  court 
declines  to  accept  this  view,  since,  to  recover  any  such 
fractional  part  of  the  ground  described  in  the  writ,  the 
jury  must  have  been  able  to  describe  the  property  for 
which  such  a  verdict  could  be  rendered,  and  there  was 
no  definite  and  certain  limits  fixed  in  or  presented  by  the 
plaintiffs'  testimony  or  appearing  in  the  case.  To  have 
allowed  the  jury  to  pass  upon  that  question  would  have 
been  asking  them  to  guess  at  the  metes,  boundli  and  area.'' 
Judgment  affirmed. 
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LINCOLN  NATL.  BANK  OF  PGH.  v.  MILLER,  Appel.  467 
1917.]  Syllabus--Statement  of  Facts. 


The  Lincoln  National  Bank  of  Pittsburgh  v.  Miller, 
Appellant. 

Negotiable  instruments  —  Promissory  notes  —  Discount  —  Enr 
dorsers — Endorsement  in  blank — Liability. 

1.  Under  Section  84  of  the  Negotiable  Instruments  Act  of  May 
16,  1901,  P.  L.  194,  the  endorsement  in  blank  of  a  promissory  note 
renders  it  payable  to  bearer;  the  party  in  possession  thereof  may 
lawfully  negotiate  it  by  mere  deliveiy  and  there  is  no  obligation 
upon  the  part  of  the  purchaser  to  require  the  endorsement  of  the 
party  who  is  negotiating  the  instrument. 

2.  Where  the  president  of  a  bank  is  in  possession  of  a  promissory 
note  made  by  a  customer  and  endorsed  in  blank  by  the  payee,  the 
bank  may  lawfully  discount  the  note  and  pay  the  proceeds  to 
the  individual  account  of  the  holder.  In  such  case  the  presump- 
ti6n  is  that  the  holder  is  the  lawful  owner:  First  Nat  Bank  of 
Bloomsburg  y.  Qerli,  232  Pa.  465,  distinguished. 

8.  In  an  action  on  a  promissory  note  it  appeared  from  the  state* 
ment  of  claim  and  affidavit  of  defense  that  a  note  which  had  been 
endorsed  by  the  defendant  had  been  given  to  the  president  of  a 
bank  by  the  maker,  with  the  understanding  that  neither  the  maker 
nor  the  endorser  would  be  liable  thereon  until  the  maker  should 
notify  the  bank  president  that  he  desired  to  purchase  with  the 
proceeds,  certain  stock  of  the  bank ;  that  the  president  of  the  bank, 
in  violation  of  the  agreement,  discounted  the  note  at  the  bank, 
without  endorsing  it,  and  caused  the  proceeds  to  be  credited  to  his 
individual  account,  having  transferred  the  stock  to  the  maker  of 
the  note;  that  the  note  in  suit  was  given  in  renewal  of  such  note, 
and  after  the  violation  of  the  agreement  under  which  the  original 
note  was  given;  there  was  no  allegation  that  defendant  did  not 
know  of  the  discount  of  the  original  note  at  the  time  the  note  in 
suit  was  given.  It  further  appeared  that  plaintiff  was  a  holder  in 
due  course  of  the  note  in  suit,  ^eld,  the  court  properly  entered 
judgment  for  plaintiff  for  want  of  a  sufficient  affidavit  of  defense. 

Argued  Oct.  9, 1916.  Appeal,  No.  21,  Oct.  T.,  1916,  by 
defendant,  from  judgment  of  C.  P.  Allegheny  Co.,  Oct. 
T.,  1915,  No.  497,  for  plaintiff,  for  want  of  a  sufficient 
affidavit  of  defense,  in  case  of  The  Lincoln  National 
Bank  of  Pittsburgh,  a  Corporation,  v.  James  M.  Miller. 
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468  LINCOLN  NATL.  BANK  OP  PGH.  v.  MILLER,  Appel. 
Opinion  of  Court  below.  [255  Pa. 

Before  Bbown,  C.  J.,  Mbstbezat,  Potter,  Stbwabt  and 
Frazer,  JJ.    Aflarmed. 

Assumpsit  on  a  promissory  note. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

SwBARiNGEN,  J.,  filed  the  following  opinion : 

This  is  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  action  was  brought  by  The 
Lincoln  National  Bank,  the  holder,  against  James  M. 
Miller,  the  endorser,  of  a  note  of  which  the  following  is  a 
copy: 

^'2500.  Pittsburgh,  Pa.,  January  22, 1915. 

"Four  months  after  date  I  promise  to  pay  to  the  order 
of  James  M.  Miller,  twenty-five  hundred  dollars,  payable 
at  The  Lincoln  National  Bank  of  Pittsburgh,  without  de- 
falcation. For  value  received,  with  five  per  cent,  in- 
terest. 

^*W.  Shbapb  Miller. 
"Endorsed  : 

"James  M.  Miller. 

"Pd.  3/24/1915, 16.80. 

"U.  S.  Internal  Revenue  50c  stamp  (cancelled)." 

The  claim  was  for  the  principal  with  interest  from  the 
date  of  maturity  and  protest  fees,  less,  however,  the  sum 
of  16.80,  alleged  to  have  been  paid  on  account.  After 
alleging  in  its  statement  of  demand  the  making  of  said 
note,  the  plaintiff  then  averred : 

"The  said  note  was  thereupon  endorsed  in  blank  by 
the  said  James  M.  Miller  and  being  so  endorsed  was 
thereupon,  before  maturity,  in  good  faith  and  for  a  valu- 
able consideration,  delivered  to  the  said  plaintiff,  which 
then  became,  has  ever  since  been,  and  is  now  the  holder 
thereof  in  due  course." 

The  dishonor  of  the  note,  its  protest  and  notice  thereof 
to  the  defendant,  were  properly  alleged. 

None  of  the  foregoing  averments  is  directly  denied. 
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Neither  is  there  any  allegation  that  the  plaintiff  had  any 
express  notice  of  the  facts  stated  in  the  affidavit  of  de- 
fense. The  allegations  of  the  affidavit  of  defense  are  sub- 
stantially these :  When  the  original  note,  of  which  the 
note  in  suit  is  a  renewal,  was  given,  Charles  B.  McLean, 
the  president  of  the  plaintiff  bank,  having  advised  W. 
Sheaf  e  Miller  that  he  ought  to  be  the  owner  of  some  stock 
in  the  bank,  and  W.  Sheafe  Miller  having  stated  that  he 
had  not  the  necessary  funds,  it  was  agreed  that  Miller 
need  not  invest  any  money,  but  that  he  should  give  his 
note  for  |2,500,  which  McLean  would  hold  and  would  not 
use,  and  whenever,  at  any  later  time,  Miller  should  notify 
McLean  that  he  wanted  ten  shares  of  said  stock,  he  (Mc- 
Lean) would  let  him  have  that  number  at  f250  per  share, 
and  the  note  would  then  become  payment  therefor,  and 
that,  until  such  notice  was  given,  neither  McLean  nor 
any  other  person  would  hold  Miller,  nor  James  M.  Miller, 
the  endorser,  liable  to  pay  the  note.  The  note  was  ac- 
cordingly made  and  was  received  by  McLean.  W.  Sheafe 
Miller  never  did  give  notice  of  his  desire  to  take  said 
stock.  On  the  contrary,  "in  January,  1913,"  he  notified 
McLean  in  writing  that  he  wished  to  terminate  the  agree- 
ment. Within  five  days  after  the  note  was  given,  Mc- 
Lean procured  the  plaintiff  bank  to  discount  it,  without 
the  knowledge  or  consent  of  the  maker  or  endorser.  The 
bank  did  not  require  McLean  to  show  any  evidence  of 
ownership — ^he  did  not  endorse  the  note  nor  become  a 
party  thereto.  The  bank  credited  the  proceeds  to  Mc- 
Lean, without  the  knowledge  or  consent  of  the  maker  or 
endorser.  McLean  also  procured  the  transfer  to  W. 
Sheafe  Miller  of  ten  shares  of  stock,  of  which  the  said 
maker  and  endorser  were  ignorant,  but  said  shares  were 
never  delivered  nor  tendered.  Six  dollars  and  eighty 
cents  were  not  paid  on  account  of  the  note,  but  the  plain- 
tiff appropriated  that  sum  from  the  defendant's  balance 
in  the  bank.  W.  Sheafe  Miller  was,  at  the  time  of  the 
making  of  the  original  note  and  the  discount  thereof,  a 
customer  in  said  bank. 
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It  is  only  by  inference  that  the  date  "of  the  original 
note'^  can  be  approximated.  It  is  ayerred  that,  in  Janu- 
ary, 1913,  the  maker  gave  McLean  notice  of  his  desire  to 
terminate  the  agreement,  so  that  the  date  of.  the  original 
note  must  have  been  prior  thereto.  Neither  the  terms 
of  the  first  note  nor  the  number  of  renewals  thereof  are 
stated.  There  is  no  allegation  that  this  defendant  was 
a  party  to,  or  had  any  knowledge  of,  the  arrangement  be- 
tween W.  Sheafe  Miller  and  McLean.  So  far  as  appears, 
the  defendant  lent  his  credit  to  W.  Sheafe  Miller  without 
any  restriction  at  all.  It  is  clear,  howeyer,  that  the  note 
in  suit  was  given  long  after  W.  Sheafe  Miller  notified 
McLean  of  his  desire  to  terminate  the  contract.  Thus 
the  proposition  of  the  defendant  is  that,  when  C.  B. 
McLean,  the  president  of  the  plaintiff  bank,  presented 
this  note  for  discount,  the  same  having  been  obtained  by 
him  for  the  purpose  aforesaid,  there  was  no  presumption 
of  his  lawful  ownership ;  but  the  note  upon  its  face  raised 
a  presumption  of  a  right  to  the  proceeds  in  the  maker  or 
endorser,  one  of  whom  was  a  customer ;  that  these  facts 
constituted  notice  to  the  plaintiff  of  a  defect  in  McLean's 
title  to  the  note  which  he  was  negotiating;  and  that, 
therefore,  the  plaintiff  was  charged  with  the  duty  of  in- 
quiring of  the  maker  and  endorser  before  crediting  the 
proceeds  to  McLean,  which  it  failed  to  perform.  Conse- 
quently, the  defendant  is  not  liable. 

In  the  absence  of  an  averment  to  the  contrary,  it  must 
be  assumed  that  the  endorsement  of  the  original  note  was 
the  same  as  that  of  the  note  in  suit,  viz :  in  blank.  If  so, 
it  was  thereafter  "payable  to  bearer"  and  might  "be 
negotiated  by  delivery" :  Section  34,  N^otiable  Instru- 
ments Act,  1901,  P.  L.  194. 

Thus  when  McLean  presented  the  note  for  discount, 
he  had  all  the  indicia  of  ownership  required  by  the  law. 
He  had  possession  of  a  genuine  instrument,  which  could 
be  lawfully  negotiated  by  mere  delivery.  There  is  no 
obligation  upon  the  purchaser  of  such  paper  to  require 
the  endorsement  of  the  party  who  is  negotiating  it. 
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Mere  delivery  passes  the  title  and  warrants  the  purchaser 
in  paying  the  proceeds  to  the  negotiator.  Is  the  rule 
different  where,  as  in  this  case,  the  party  presenting  the 
note  is  the  president  of  the  discounting  bank?  The  de- 
fendant contends  that  the  rule  is  thereby  changed,  and 
he  relies  upon  the  case  of  First  National  Bank  v.  Gerli, 
232  Pa.  465,  as  authority  for  the  proposition.  We  have 
examined  that  case,  but  we  cannot  agree  that  it  deter- 
mines the  principle  for  which  the  defendant  contends. 
It  will  be  observed  that  the  maker  of  that  note  was  the 
cashier  of  the  discounting  bank.  The  note  was  payable 
to  Batti,  a  customer,  and  was  by  him  endorsed.  The 
cashier  presented  the  note  for  discount  and  it  was  dis- 
counted by  the  teller,  and  the  proceeds  were  credited  to 
the  cashier's  individual  account,  by  the  latter's  direction. 
The  bank's  contention  was  that  the  cashier  was  presumed 
to  be  a  holder  in  due  course,  the  endorsement  being  for 
his  accommodation.  But  the  court  held  the  rule  inap- 
plicable, where  the  notp  was  made  by  a  cashier  to  the 
order  of  a  customer  and  was  discounted  by  the  same 
bank. 

It  will  be  observed  that  the  facts  alleged  in  this  affi- 
davit of  defense  are  quite  different  from  those  in  the  case 
just  cited.  In  that  case,  the  note  was  the  cashier's;  in 
this  McLean  was  not  a  party  in  any  manner,  except  as 
holder  in  the  ordinary  legal  way.  In  that  case,  the  note 
was  discounted  and  the  proceeds  credited  to  the  cashier, 
by  the  latter's  directiop,  that  is,  the  whole  thing  was  done 
by  the  cashier ;  in  this,  the  note  was  discounted  by  the 
bank,  as  averred  in  the  pleadings,  and  presumably  by  the 
board  of  directors  in  the  absence  of  any  averment  to  the 
contrary. 

We  cannot,  therefore,  agree  that  the  principle  of  that 
case  applies  to  this  one.  In  our  judgment,  the  circum- 
stances averred  in  this  affidavit  do  not  constitute  notice 
to  the  plainti^  of  any  defect  in  McLean's  title,  and  they 
do  not  raise  any  presumption  that  he  was  not  entitled  to 
the  proceeds  of  the  note. 
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There  is  another  consideration  which  we  think  renders 
this  affidavit  of  defense  insufficient.  While  it  is  averred 
that  the  original  note  was  discounted,  without  the  knowl- 
edge or  consent  of  either  the  maker  or  endorser,  yet  there 
is  no  allegation  that  the  defendant  was  unaware  of  the 
discount  at  the  time  the  note  in  suit  was  given,  which 
was  a  renewal.  If  he  had  knowledge  of  the  discount, 
when  the  note  in  suit  was  given,  his  act  in  renewing  the 
same  was  a  ratification  of  the  original  discount.  If,  on 
the  other  hand,  he  did  not  have  such  knowledge,  the  fact 
of  the  renewal  would  not  preclude  his  pleading  the  de- 
fense which  formerly  existed.  Hence  it  was  most  ma- 
terial that  the  defendant  aver  his  want  of  knowledge,  if 
such  was  the  fact.  His  failure  to  do  so  must  therefore 
be  taken  against  him. 

Upon  due  consideration  we  are  of  opinion  that  the 
affidavit  of  defense  is  insufficient  to  prevent  judgment. 
Therefore,  the  rule  must  be  made  absolute. 

The  court  made  absolute  plaiutiflPs  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense.  Defendant 
appealed. 

Error  assigned  was  in  entering  judgment  for  plaintiff 
for  want  of  a  sufficient  affidavit  of  defense. 

W.  S.  Miller^  for  appellant. 

Charles  Alvin  Jones,  with  him  Sterrett  and  Acheaon, 
for  appellee. 

Per  Curiam,  January  8, 1917: 

This  case  is  clearly  distinguishable  from  First  Nation- 
al Bank  v.  Gerli,  232  Pa.  465,  relied  ui)on  by  counsel  for 
appellant.  The  distinction  is  sufficiently  pointed  out  in 
the  opinion  of  the  learned  court  below  making  absolute 
the  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense,  and,  on  that  opinion,  the  judgment  is  affirmed. 
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Carnegie  National  Bank,  for  use,  v.  Seibel, 
Apx)ellant. 

Promissory  notes — Judgment  notes  —  Execution  —  Accommoda- 
tion maker^— Subrogation — Findings  of  fact — Appeals, 

Where  one  of  two  joint  makers  of  a  judgment  note,  who  had 
paid^the  note,  alleged  that  he  was  but  an  accommodation  maker 
and  petitioned  to  be  subrogated  to  the  rights  of  the  holder  against 
the  other  maker,  and  the  evidence  was  conflicting,  a  finding  and 
decree  in  favor  of  petitioner,  based  upon  the  verdict  of  a  jury,  will 
not  be  reversed  on  appeal. 

Argued  Oct.  9, 1916.  Appeal,  No.  24,  Oct.  T.,  1916,  by 
defendant,  from  order  of  C.  P.  Allegheny  Co.,  July  T., 
1912,  No.  464,  decreeing  that  petitioner  be  subrogated  to. 
the  rights  of  the  holder  of  a  promissory  note  against  the 
maker,  in  case  of  Carnegie  National  Bank,  a  Cori)ora- 
tion,  for  Use  of  Peter  Seibel,  Now  for  Use  of  Daniel 
Bowman,  v.  Louis  Seibel.  Before  Brown,  C.  J.,  Mestbb- 
ZAT,  Potter,  Stewart  and  Frazer,  JJ.    Affirmed. 

Petition  for  order  entitling  petitioner  to  subrogation 
to  the  rights  of  a  holder  of  a  promissory  note  against  the 
maker. 
Evans,  J.,  filed  the  following  opinion :  , 
The  undisputed  facts  in  this  case  are  as  follows :  On 
April  20,  1912,  Daniel  Bowman  and  Louis  Seibel  ex- 
ecuted a  joint  judgment  note  in  favor  of  the  Carnegie 
National  Bank,  of  Carnegie,  Pa.  Judgment  was  entered 
on  the  note  on  May  6,  1912,  and  on  November  12,  1913, 
the  note  was  assigned  to  Peter  Seibel,  a  brother  of  Louis 
Seibel.  Peter  Seibel  issued  a  writ  of  fi.  fa.  at  No.  527, 
January  Term,  1914,  and  directed  the  sheriff  to  sell  cer- 
tain property  of  Daniel  Bowman.  A  levy  was  made  and 
the  property  advertised  for  sale.  On  January  3,  1914, 
Daniel  Bowman  paid  to  the  sheriff  the  unpaid  balance 
of  said  judgment,  namely,  |4,250  with  interest  and  costs. 
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After  making  payment  to  the  sheriff,  Bowman  presented 
his  petition  to  this  court  at  the  number  and  term  at 
which  the  judgment  had  been  entered,  alleging  that  he 
was  only  an  accommodation  maker  of  said  note,  and  re- 
questing  that  a  lien  of  said  judgment  be  preserved  on  the 
real  estate  of  Louis  Seibel,  and  that  he  be  subrogated  to 
all  the  rights  of  Peter  Seibel,  the  assignee  of  the  judg- 
ment. 

On  the  return  of  the  rule,  depositions  were  taken  and 
an  argument  had,  and  the  case  was  finally  sent  to  a  jury 
to  determine  the  question  as  to  whether  or  not  Daniel 
Bowman  did  sign  the  note  in  question  as  accommodation 
maker  for  Louis  Seibel.  On  the  trial  of  the  question  of 
fact  before  the  jury,  the  answer  to  that  question  by  the 
jury  was  "yes."  The  question  now  comes  before  the 
court  for  final  determination  of  the  rule  to  show  cause 
granted  on  the  petition  of  Daniel  Bowman. 

The  verdict  of  the  jury  is  not  binding  on  the  court  and 
is  not  considered  as  having  the  same  force  as  the  verdict 
at  common  law.  It  is  for  the  guidance  of  the  court, 
however,  and  the  assistance  of  the  court  in  determining 
a  very  difficult  disputed  question  of  fact.  It  was  because 
the  determination  of  that  fact  was  so  difficult  under  the 
depositions  taken  that  the  assistance  of  the  jury  was 
asked  by  the  court.  A  jury  has  passed  upon  that  ques- 
tion, and  the  trial  judge  has  refused  the  motion  for  a  new 
trial. 

An  examination  of  the  testimony  and  the  exhaustive 
argument  of  counsel  on  the  facts  has  not  convinced  me 
that  the  jury  made  a  mistake.  There  are  inconsistencies 
in  the  position  of  both  these  parties  to  the  transaction, 
which  preceded  the  execution  of  this  judgment  note,  and 
I  am  inclined  after  a  careful  examination  of  this  case  to 
make  the  rule  granted  on  the  petition  of  Daniel  Bowman 
absolute. 

The  court  awarded  the  relief  prayed  for.  Defendant 
appealed. 
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George  C  Brad$haw,  of  Thomson  &  Bradshaw,  for  ap- 
pellant 

Elder  W.  Marshall^  for  appellee. 

Per  ^JtEiAM,  January  8,  1917 : 

Whether  Daniel  Bowman  signed  the  note  involved  in 
this  controversy  for  the  accommodation  of  Louis  Seibel^ 
the  joint  maker,  was  a  pure  question  of  fact,  which  was 
referred  to  a  jury.  Their  finding  was  that  he  was  but 
an  accommodation  maker,  and,  having  paid  the  judgment 
entered  upon  the  note,  he  is  entitled  to  be  subrogated  to 
the  rights  of  the  holder  against  the  man  he  accommo- 
dated with  his  signature.  The  facts  are  concisely  stated 
in  the  opinion  of  the  learned  court  below  granting  relief 
to  the  appellee,  and,  on  it,  this  appeal  is  dismissed  at  ap- 
pellant's costs. 


C!ommonwealth,  ex  rel.,  Gast,  v.  Kelly,  Appellant. 

Eieetions — Validity — Proclamation — Knowledge  of  electors. 

1.  An  election  will  be  sustained  notwithstanding  there  was  no 
proclamation  if  the  electors  had  general  knowledge  of  it  and  a  rea- 
sonable number  of  votes  were  polled. 

Elections  —  Borough  councUmen  —  "Unexpired  term" — Act  of 
May  U,  1915,  P.  L,  S12. 

2.  Where  at  an  election  for  borough  councilmen  at  which  coun- 
cilmen  were  to  be  elected  for  an  unexpired  term,  the  tickets  ^id  not 
use  the  word  "unexpired"  but  had  the  particular  office  segregated 
on  the  printed  ballot  "Council — Short  term  (Vote  for  one)"  the 
failure  to  put  the  designation  in  the  precise  language  of  the  statute 
did  not  invalidate  the  election,  as  the  statute  (Act  of  May  14, 1915, 
P.  L.  312)  does  not  declare  the  irr^ularity  to  be  fatal,  and,  under 
the  facts  of  the  case,  the  deviation  from  the  statutory  requirements 
did  no  harm. 
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Elections — Certificate  of  election — Acts  of  June  IS,  ISIfi,  P.  L, 
68S,  and  April  S,  1861,  P.  L.  S20. 

3.  Where  a  successful  candidate  for  borough  councilman  did  not 
receive  the  certificate  called  for  by  the  Acts  of  June  13,  1840,  P.  L. 
688,  and  April  3, 1851,  P.  L.  320,  providing  that  the  inspectors  and 
judge  of  election  shall  make  out  a  certificate  of  election,  but  did 
secure  one  from  the  clerk  of  the  court  to  which  the  election  officials 
had  made  their  return,  and  it  appears  that  this  was  the  customary 
credential  presented  by  coimcilmen  in  the  borough  in  question 
and  it  is  admitted  that  the  holder  of  the  clerk's  certificate*received 
a  substantial  majority  of  the  votes  cast  at  the  electi6n,  the  non- 
production  of  the  proper  certificate  in  a  quo  warranto  proceeding 
is  immaterial. 

4.  It  is  by  the  public  expression  through  the  ballot  box  that  title 
is  derived  to  an  elective  office;  the  certificate  of  the  board  of  can- 
vassers is  merely  evidence  of  the  person  to  whom  the  majority  of 
votes  was  given ;  while  the  certificate  may  be  conclusive  in  a  con- 
troversy arising  collaterally  or  between  the  person  holding  it  and  a 
stranger,  in  a  proceeding  instituted  in  the  name  of  the  people  it  is 
only  prima  facie  evidence  of  the  right. 

Municipal  officers — Borough  councilmen — Stock  holding  in  mu- 
nicipal  contracting  company — Acts  of  March  SI,  1860,  P.  L.  S82, 
and  May  28,  1907,  P.  L,  262,  ^ 

5.  Where  a  statute  declare  that  certain  disqualifications  shall 
render  a  person  ineligible  to  an  office,  he  must  get  rid  of  his  dis- 
qualification before  he  is  appointed  or  elected;  but  if  the  law 
merely  forbids  him  to  hold  or  enjoy  the  office  or  exercise  its  duties, 
it  is  sufficient  if  he  qualifies  himself  before  he  is  sworn. 

6.  One  who  is  a  stockholder  in  a  corporation  holding  a  contract 
with  a  borough  at  the  time  of  his  election  as  councilman  thereof 
who  bona  fide  parts  with  his  stock  before  taking  his  seat  as  a  mem- 
ber of  council  does  not  forfeit  his  right  to  the  office. 

'  Enoughs'— Borough  councilman — Removal  from  borough — Fa- 
cancy — Resignation — Act  of  May  H,  1916,  P.  L.  S12, 

7.  Althou^  the  Borough  Act  of  May  14, 1915,  P.  L.  312,  does  not 
specifically  provide  that  the  removal  of  a  councilman  from  the  bor- 
ough shall  leave  a  vacancy  in  the  office  occupied  by  him,  where  the 
facts  disclose  a  removal  and  an  actual  abandonment  of  the  office,  a 
vacancy  is  created. 

Submitted  October  16,  1916.  Appeal,  No.  128,  Oct 
T.,  1916,  by  pe8i)ondent,  from  judgment  of  C.  P.  Alle- 
{jheny  Co.,  April  T.,  1916,  No.  163,  in  case  of  Common- 
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wealth  of  Pennsylvania,  ex  rel.,  William  Gast,  v.  Harry 
B.  Kelly.  Before  Brown,  C.  J.,  Pottbb,  MoscHziSBaiR, 
Stewart  and  Walling,  J  J.    Affirmed. 

Quo  warranto  to  determine  the  title  of  Councilmen  in 
the  Borough  of  McKees  Rocks.     Before  Macfarlanb,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts  of 
the  case. 

The  court  directed  a  verdict  for  relator,  upon  which 
judgment  was  entered.     Respondent  appealed. 

Errors  assigned  were  (1)  the  judgment  of  the  court, 
(2)  the  form  of  the  special  verdict,  and  (3)  the  refusal 
of  the  court  to  enter  judgment  for  respondent  non  ob- 
stante veredicto. 

Edward  F.  Duffy  and  R.  8.  Martin,  for  appellant. 

Patterson,  Crawford,  Miller  d  Arensherg  and  Eckles 
d  Conrad,  for  appellee. 

Opinion  by  Mr,  Justice  Moschziskbr,  January  8, 
1917: 

January  8,  1916,  William  (last  filed  a  suggestion  for 
a  writ  of  quo  warranto,  in  the  Common  Pleas  of  Alle- 
gheny County,  against  Harry  B.  Kelly,  averring  that  a 
vacancy  had  occurred  in  the  council  of  the  Borough  of 
McKees  Rocks  by  reason  of  the  removal  from  that  lo- 
cality, on  or  about  September  1, 1915,  of  Dr.  H.  J.  Good- 
rich, one  of  its  councilmen ;  that,  at  the  regular  election 
in  November,  1915,  the  relator  had  been  elected  to  fill 
the  vacancy  thus  created,  and  had  duly  qualified,  but,  in 
the  meantime,  the  respondent  had  been  permitted  to  in- 
trude himself  into  the  office  in  question,  without  legal 
authority  or  right. 

The  respondent  answered,  inter  alia,  that  the  removal 
of  Dr.  Goodrich  from  the  borough  was  but  temporary ; 
that  the  latter  had  not  resigned  or  given  notice  to  the 
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borough  authorities  of  an  intention  to  vacate  or  abandon 
his  office  of  councilman ;  that  the  subject  of  his  removal 
was  not  formally  brought  to  the  attention  of  the  council 
until  its  regular  meeting  on  December  6,  1915,  when  a 
vacancy  was  declared  and  he;  Kelly,  duly  chosen  to  fill 
the  place.  The  resi>ondent  contended  that  no  vacancy 
existed  until  the  date  last  mentioned,  and,  therefore,  the 
relator  could  not  have  been  lawfully  elected  in  the  previ- 
ous month.  He  raised  no  question  as  to  the  marking 
or  casting  of  the  tickets  at  the  November  election,  or 
concerning  the  result  of  the  balloting  on  that  occasion, 
it  being  admitted  by  him  that  Mr.  Gast  had  fairly  re- 
ceived a  substantial  majority  of  the  votes  then  cast.  The 
validity  of  the  election,  however,  was  attacked  upon  sev- 
eral grounds,  all  of  which  are  again  urged  on  this  appeal, 
namely :  ( 1 )  That  no  notice  prior  thereto  had  been  given 
by  the  borough  secretary  to  the  county  commissioners  of 
a  vacancy  in  the  membership  of  the  borough  council; 
(2)  That  no  electicm  proclamation  hactbeen  made  by  the 
high  constable;  (3)  That  the  ballots  contained  a  defec- 
tive designation,  in  that  they  failed  to  state  the  candi- 
dates for  the  office  in  controversy  were  running  for  an 
"unexpired  term" ;  (4)  That  the  relator  had  not  received 
an  election  certificate  from  the  proper  officials;  (5) 
"That  the  relator  was  disqualified  to  be  a  member  of 
said  council  at  the  time  of  his  alleged  election,  at  the 
time  he  took  hii3  oath  of  office,  and  at  the  time  of  the  re- 
organization of  the  council  of  said  borough,  on  the  first 
Monday  of  January,  1916,  when  he  first  claimed  a  seat 
in  said  council,  as  well  as  at  the  time  the  said  respondent 

filed  his  answer ,  because  the  relator  was  the  owner 

and  holder  of  20  shares  of  the  capital  stock  of  the  Ohio 
Valley  Water  Company,  which  had  been  and  was  fur- 
nishing water  to  the  said  borough  under  ordinance  and 
contract" ;  (6)  That,  as  a  matter  of  fact,  and  in  law,  at 
the  date  of  the  election,  November,  1915,  no  vacancy  ex- 
isted in  the  office  here  in  question. 

The  relator  filed  a  replication,  wherein  he  averred  that 
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both  he  and  the  respondent  were  candidates  for  the  same 
place  at  the  election  in  November,  1915,  representing 
different  parties,  and  that  he,  Gast,  was  legally  chosen 
by  a  considerable  majority,  the  respondent  being  accord- 
ingly defeated.  He  denied  that  the  removal  of  Dr.  Good- 
rich was  only  temporary,  and  averred  the  latter  had 
given  up  his  residence  at  McKees  Bocks  and  permanently 
removed  therefrom  in  August,  1915,  or  thereabouts ;  fur- 
ther, that  this  fact  was  well  and  generally  known  to  the 
corporate  authorities  and  the  residents  of  the  borough 
*^a  long  time  prior  to  the  fall  primaries  for  the  year 
1915^^ ;  therefore,  he  contended  that  a  vacancy  existed  in 
the  office  thus  surrendered  by  Dr.  Goodrich,  and  that,  the 
place  having  been  filled  by  the  electors  in  November, 
1915,  the  borough  council  had  no  i)ower  to  elect  the  re- 
spondent or  any  one  else  to  the  same  office  in  the  follow- 
ing December.  He  refused  to  admit  any  material  defect 
in  the  ballots,  and  averred  he  received  the  usual  election 
certificate  and  had  taken  the  oath  of  office  prescribed  by 
law ;  finally,  he  denied  that  "he  is  now"  a  stockholder  in 
the  before-mentioned  water  company,  or  "has  any  con- 
nection whatsoever"  with  that  or  any  other  corporation 
doing  business  or  contracting  with  the  borough,  "either 
directly  or  indirectly." 

When  the  case  came  to  trial,  binding  instructions  were 
given  for  the  relator,  an,d  the  jury  so  found  their  verdict ; 
whereupon  the  court  below  entered  judgment  ousting 
Mr.  Kelly  and  seating  Mr.  Gast  for  the  balance  of  the 
term  vacated  by  Dr.  Goodrich.  The  respondent  has  ap- 
pealed. We  shall  consider  the  several  matters  to  be  de- 
termined in  the  order  in  which  they  are  enumerated  in 
the  second  paragraph  of  this  opinion. 

The  first  two  contentions  of  the  appellant  may  be  dis- 
posed of  together.  Bigb,  P.  J.,  afterwards  president 
judge  of  the  Superior  Court,  in  the  case  of  Com.,  ex  rel., 
V.  Beynolds,  et  al.,  5  Eulp  547,  states  that  "an  election 
will  be  sustained  notwithstanding  there  was  no  procla- 
mation, if  the  electors  had  general  knowledge  of  it  and  a 
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reasonable  number  of  votes  was  polled."  While  our  at- 
tention has  not  been  called  to  any  decision  of  this  court 
ui>on  the  point,  yet  the  law  as  laid  down  by  the  eminent 
jurist  just  quoted  appears  to  be  supported  by  respectable 
authorities  in  other  jurisdictions :  see  McCrary  on  Elec- 
tions, Sec.  178  et  seq.;  Brightly's  Leading  Cases  on 
Elections,  p.  679,  citing  Foster  v.  Scarflf,  15  Ohio  St.  532, 
537,  where,  in  the  latter  case.  Chief  Justice  Brinkerhoff 
states,  "We  have  no  doubt  that  where  an  election  is  held 
in  other  respects  as  prescribed  by  law,  and  notice  in  fact 
of  the  election  is  brought  home  to  the  great  body  of  the 
electors,  though  derived  through  means  other  than  the 
proclamation  which  the  law  prescribes,  such  election 
would  be  valid."  In  the  case  at  bar,  the  electors  of  the 
district  had  ample  notice  at  the  fall  primary  in  1915  of 
the  alleged  vacancy;  for  there  was  a  spirited  contest 
over  the  place,  with  all  the  notoriety  which  inevitably 
accompanies  such  a  campaign,  both  at  that  time  and  at 
the  following  general  election  in  November,  when  a  much 
larger  vote  was  cast  than  usual,  apparently  because  of 
the  struggle  to  gain  this  particular  oflBce.  In  view  of 
these  circumstances,  and  since  the  election  at  which  the 
relator  was  chosen  was  held  on  the  regular  day  ordained 
by  law,  in  the  customary  place  and  by  the  proper  ofAcials, 
it  is  now  too  late  to  question  its  validity  for  want  of  the 
usual  proclamation  or  other  prescribed  notice. 

As  to  the  third  ground  of  complaint.  The  Borough 
Act,  May  14, 1915,  P.  L.  312  (p.  412),  Sec.  2,  of  Art.  II, 
Ch.  8,  provides :  "The  borough  council  may  fill  any  va- 
cancy in  their  body  until  the  municipal  election  next 
following,  at  which  election  a  sufficient  number  of  per- 
sons shall  be  chosen  to  fill  such  vacancies  for  the  unex- 
pired term.  The  voters  shall  designate  on  their  ballots 
that  the  persons  thereon  named  are  voted  for  to  fill  an 
unexpired  term."  The  tickets  here  in  question  did  not 
use  the  word  "unexpired,"  but  they  had  this  particular 
office  segregated  on  the  printed  ballot,  under  the  follow- 
ing   designation:     "Council — Short    Term    (Vote    for 
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one)."  On  the  established  facts  in  this  case,  the  failure 
to  put  this  designation  in  the  precise  language,  of  the 
statute  did  no  harm ;  for  it  is  plain  beyond  doubt  that 
the  electors  knew  the  situation  and  that  they  were  vot- 
ing to  fill  the  unexpired  term  of  Dr.  Goodrich.  We  re- 
cently had  occasion  to  discuss  a  complaint  somewhat 
akin  to  the  one  now  before  us,  in  Knight  v.  Coudersport 
Borough,  246  Pa.  284,  289,  and  there  said:  "If  the  law 
declares  a  specified  irregularity  to  be  fatal,  the  courts 
will  follow  that  command,  irrespective  of  their  views  of 
the  importance  of  the  requirement.  In  the  absence  of 
such  a  declaration  the  judiciary  endeavor,  as  best  they 
may,  to  discern  whether  the  deviation  from  the  pre- 
scribed form had  or  had  not  so  vital  an  influence 

as  probably  prevented  a  full  and  free  expression 

of  the  popular  will.  If  it  had,  the  irregularity  is  held  to 
vitiate  the  entire  return ;  otherwise,  it  is  considered  im- 
material." See  also  McCrary  on  Elections,  Sees.  540, 
549  and  549a;  and  Brightly's  Leading  Cases  on  Elec- 
tions, p.  266.  There  is  no  merit  in  the  present  assign- 
ment of  error. 

So  far  as  concerns  the  fourth  ground  of  complaint,  it 
is  true  the  Act  of  June  13,  1840,  P.  L.  683,  Sec.  1,  pro- 
vides that  the  inspectors  and  judge  of  election  shall  make 
out  a  certificate  "for  each  person  chosen  as a  town- 
ship officer,  which  certificate  shall  be  delivered  to  the 
person  so  chosen,"  and  that  Sec.  14  of  the  Act  of  April 
3,  1851,  P.  L.  320,  provides  that  borough  elections  are 
subject  to  all  the  laws  regulating  township  elections,  "so 
far  as  applicable.'^  The  relator  did  not  receive  the  cer- 
tificate called  for  by  these  acts  of  assembly ;  but  he  did 
secure  one  from  the  clerk  of  the  court  to  which  the  elec- 
tion officials  had  *made  their  return,  and,  so  far  as  the 
evidence  shows,  such  was  the  customary  credential  pre- 
sented by  councilmen  in  the  Borough  of  McKees  Bocks. 
Whether  or  not  this  certificate  would,  under  ordinary 
circumstances,  be  sufficient,  makes  but  little  difference 
here,  for,  since  it  is  freely  admitte<l  by  the  respondent 
Vol.  cclv— 3X 
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that  the  relator  received  a  substantial  majority  of  the 
votes  cast  at  the  election,  it  follows  he  was  entitled  to  a 
proper  certificate ;  or,  to  put  the  proposition  in  another 
way,  his  prima  facie  right  as  the  successful  candidate  at 
the  November  election  being  assented  to,  the  nonproduc- 
tion  of  a  proper  certificate  showing  that  fact,  so  far  as 
the  present  controversy  is  concerned,  is  immaterial.     "It 

is  by  the  public  expression through  the  ballot  box 

that  title  is  derived  to  an  elective  office ;  the  certificate 
of  the  board  of  canvassers  is  merely  evidence  of  the  per- 
son to  whom  the  majority  of  votes  was  given.  The  cer- 
tificate may,  indeed,  be  conclusive  in  a  controversy  aris- 
ing collaterally,  or  between  the  person  holding  it  and  a 
stranger,  but  when  this  proceeding  is  instituted  in  the 
name  of  the  people,  it  loses  its  conclusive  character,  and 
becomes  only  prima  facie  evidence  of  the  right" :  Bright- 
ly's  Leading  Cases  on  Elections,  p.  435,  quoting  from 
People  V.  Cook,  8  N.  Y.  67.  See  also  McCrary  on  Elec- 
tions, Sec.  374.  Moreover,  in  this  case,  the  borough 
council  did  not  refuse  to  receive  the  relator  because  he 
had  not  presented  a  proper  certificate  of  election,  but 
for  quite  a  different  reason,  as  we  shall  indicate  in  the 
next  paragraph  of  this  opinion. 

The  fifth  complaint  raises  a  most  important  point, 
and,  for  purposes  of  its  determination,  we  shall  assume 
that  the  relator  at  the  time  of  his  election  was  a  stock- 
holder in  a  company  which  held  a  contract  with  the  bor- 
ough; further,  that  he  continued  as  such  until  imme- 
diately before  the  filing  of  his  replication;  when,  the 
proofs  show,  he  bona  fide  parted  with  this  stock.  It  ap- 
pears, however,  that  when  Mr.  Gast  asked  admission  to 
the  council,  he  was  not  refused  because  of  his  interest 
in  this  company,  but  specifically  ui>on  the  ground  that 
the  place  he  claimed  was  already  filled ;  further,  that  the 
council  had  elected  the  respondent,  Mr.  Kelly,  to  this 
place  in  December,  1915,  because,  in  its  opinion,  no  va- 
cancy had  existed  in  November,  when  Mr.  Gast  was 
elected.    These  being  the  undisputed  facts,  it  becomes 
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necessary  to  decide  whether  or  not  the  action  of  the 
relator,  in  bona  fide  parting  with  the  stock  in  question, 
prior  to  the  order  of  court  seating  him  as  a  member  of 
the  borough  council,  was  sufficient  in  law  to  qualify  him 
for  admission  to  that  body. 

The  Act  of  March  31, 1860,  P.  L.  382,  Sec.  66,  provides : 

"It  shall  not  be  lawful  for  any  councilman to  be 

in  anywise  interested  in  any  contract  for  the  sale 

or  furnishing  of  any  supplies for  the  use  of  any 

municipality of  which  he  shall  be  a  member. 

Any  person  violating  these  provisions shall 

forfeit  his office and  shall  be  guilty  of  a  mis- 
demeanor." The  Act  of  May  28,  1907,  P.  L.  262,  pro- 
vides "that  it  shall  not  be  lawful  for  any member 

of  council  of  any  borough to  be  in  any  way  inter- 
ested, either  directly  or  indirectly,  in  any  contract  for 

the  sale  or  furnishing  of  any  supplies for  the  use 

of  such  borough nor  sha41  any  such member 

of  council be  a stockholder of  any  cor- 
poration  in  any  way  interested  in  any  [such]  con- 
tract; and  any  person  violating  these  provisions 

shall  forfeit  his  office and  also  shall  be  guilty  of  a 

misdemeanor." 

In  Com.  V.  Pyle,  18  Pa.  519,  521,  we  laid  down  this 
rule:  "Where a  statute  declares  that  certain  dis- 
qualifications shall  render  a  person  ineligible  to  an  of- 
fice, he  must  get  rid  of  his  disqualification  before  he  is 
appointed  or  elected ;  but  if  the  law  merely  for- 
bids him  to  hold  or  enjoy  the  office,  or  exercise  its  duties, 
it  is  sufficient  if  he  qualifies  himself  before  he  is  sworn." 
The  latter  part  of  this  rule  governs  in  the  present  case ; 
for,  admittedly,  the  relator  "got  rid  of  his  disqualifica- 
tion" before  the  court  ordered  the  borough  council  to  ac- 
cept his  oath  and  permit  him  to  exercise  the  duties  of 
the  office  to  which  he  had  been  elected.  The  real  pur- 
,  pose  of  the  legislation  here  in  question  is  to  prevent  one 
in  public  place  from,  directly  or  indirectly,  being  per- 
sonally interested  in  contracts  which  he  may  have  to  pass 
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upon  officially ;  in  other  words,  to  forbid  his  occupying 
positions  in  any  sense  incompatible;  but,  in  this  connec- 
tion, we  said  in  Com.  v.  Pyle,  supra,  "A  man  may  hold 
one  office  after  he  has  been  chosen  to  another  which  is 
incompatible  with  it,  without  thereby  forfeiting  either  of 
them,  providing  he  resigns  the  first  before  he  enters  upon 
the  duties  of  the  last."  See  also  DeTurk  v.  Com.,  129 
Pa.  151.  The  learned  court  below  properly  ruled  the 
point  under  discussion  in  favor  of  the  relator. 

There  remains  but  one  other  matter  to  be  considered, 
and  that  is,  did  the  removal  of  Dr.  Goodrich  from  the 
borough  create  a  vacancy  in  the  office  occupied  by  him? 
The  doctor  not  only  transferred  his  office  and  home  be- 
yond the  borough  limits,  but  filed  a  notice,  in  the  form 
of  an  affidavit,  with  the  local  authorities,  certifying,  in 
effect,  that  he  had  permanently  left  McKees  Rocks  and 
surrendered  his  office  of  councilman.  Although  the  Act 
of  1915,>supra,  does  not  specifically  provide  that  the  re- 
moval of  a  councilman  from  the  borough  shall  leave  a 
vacancy  in  the  office  occupied  by  him,  yet  the  facts  at  bar 
show  an  actual  abandonment  of  this  particular  office 
which,  undoubtedly,  created  a  vacancy.  In  this  respect, 
the  present  case  is  quite  different  from  those  relied  upon 
by  the  appellant,  where,  in  point  of  fact,  there  was  no 
vacancy,  or  where,  under  the  peculiar  circumstances  be- 
fore us,  we  held  that  the  vacancy  in  question  did  not 
occur  until  a  formally  tendered  written  resignation  had 
been  duly  accepted.  As  truly  said  by  the  learned  court 
below,  "A  vacancy  created  by  removal  from  the  borough 
is  totally  unlike  that  arising  from  resignation ;  the  first 
arises  instantly  from  the  act  of  removal,  the  latter  only 
by  acceptance  by  council.  Com.  v.  Clark,  249  Pa.  109, 
and  Com.  v.  Krapf,  id.  81,  are  cases  of  resignation  and 
have  no  application  here."  The  same  may  be  said  of 
Com.,  ex  rel.,  v.  James,  214  Pa.  319,  where  there  was  no 
vacancy  to  be  filled. 

Some  of  the  assignments  of  error  filed  in  this  case  have 
no  direct  bearing  on  the  material  matters  now  before  us, 
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and  these  will  be  passed  upon  in  disposing  of  the  appeal 
of  Edward  Pfromm,  who  also  complains  of  the  present 
judgment;  all  assignments  relevant  to  the  points  dis- 
cussed in  this  opinion  are  overruled,  and,  to  the  extent 
indicated,  the  judgment  is  affirmed. 


Commonwealth,  ex  rel.,  Gast,  v.  Pfromm, 
Appellant. 

Quo  warranto — Act  of  June  H,  1836,  P,  L,  621 — Public  interest 
— Private  grievance — Relator — Attorney  general — District  attorney 
— Improper  practice. 

1.  When  it  is  suggested  that  one  is  usurping  a  public  office,  the 
Quo  Warranto  Act  of  June  14, 1836,  P.  L.  621,  makes  provision  for 
two  distinct  proceedings,  the  first  in  the  interest  of  the  public  and 
the  second  to  protect  any  private  individual  who  may  have  a  special 
grievance. 

2.  If  one  without  authority  of  law  holds  a  public  office  and 
thereby  keeps  out  of  it  another  who  is  entitled  thereto,  he  not  only 
commits  a  public,  but  also  a  private,  wrong,  and  the  individual  ag- 
grieved may  have  a  writ  in  the  name  of  the  Commonwealth  to 
secure  his  right. 

3.  Where  a  public  wrong  alone  is  to  be  redressed,  and  the  only 
question  to  be  determined  is  whether  the  person  in  possession  of 
the  office  is  holding  it  without  authority  of  law,  either  the  attorney 
general  or  the  district  attorney  is  the  pjroper  relator. 

4.  It  is  improper  to  force  upon  the  record  as  a  party  to  a  quo 
warranto  proceeding  the  holder  of  an  office  at  the  complaint  of  one 
who  lays  no  claim  to  the  particular  office  occupied. 

6.  In  a  quo  warranto  proceeding,  the  relator  questioned  the  right 
of  A  to  hold  the  office  of  borough  councilman.  After  the  proceed- 
ings had  been  begun,  the  court  made  an  order  upon  B,  another 
councilman,  to  appear  as  respondent  upon  the  ground  that  B  had 
been  elected  by  the  council  to  fill  a  vacancy  by  the  vote  of  A,  who 
unlawfully  held  the  office  which  the  relator  claimed.  Held,  that 
the  making  of  B  a  party  to  the  proceeding  was  erroneous. 

Special  verdicts — Form. 

6.  It  is  the  province  of  a  special  verdict  to  find  and  place  on 
record  all  the  essential  facts  in  the  case,  and  what  is  not  found  is  * 
presumed  not  to  exist;  but,  where  a  general  verdict  is  sufficient,  it 
is  immaterial  that  the  special  verdict  is  irregular. 
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Practice,  Supreme  Court — AB9ignmen,t8  of  error, 
7.  Where  there  are  two  separate  appeals  from  a  judgment  and  only 
one  set  of  assignments  of  error  is  filed  and  these  comprehend  sev- 
eral complaints  not  common  to  both  appellants,  the  assignments 
are  improper ;  but  here  error  overlooked,  as  case  was  submitted  on 
paper  books  and  counsel  had  no  opportunity  to  file  amended  as- 
signments at  bar. 

Submitted  October  16, 1916.  Appeal,  No.  124,  Oct.  T., 
1916,  by  respondent,  from  judgment  of  C.  P.  Allegheny 
Co.,' April  T.,  1916,  No.  163,  in  case  of  Commonwealth  of 
Pennsylvania  ex  rel.  William  Gast  v.  Edward  Pfromm. 
Before  Brown,  C.  J.,  Potter,  Mosohzisker,  Stewart 
and  Walling,  JJ.    Reversed. 

Quo  warranto  to  determine  the  title  of  Councilmen  in 
the  Borough  of  McKees  Rocks.     Before  Macfarlane,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts  of 
the  case. 

The  court  entered  judgment  of  ouster  against  both 
respondents.     Respondents  appealed. 

Errors  assigned  were  (1)  the  judgment  of  the  court, 
(2)  the  form  of  the  special  verdict,  (3)  the  refusal  of  the 
court  to  enter  judgment  non  obstailte  veredicto  and  (4) 
the  refusal  of  the  court  to  discharge  the  rule  to  show 
cause  why  the  order  making  Edward  Pfromm  a  party  to 
the  proceeding,  should  not  be  vacated  and  set  aside. 

Edward  F.  Duffy  and  R.  S.  Martin,  for  appellant. 

Patterson,  Crawford,  Miller  d  Arensberg  and  Eckles 
d  Conrad,  for  appellee. 

Opinion  by  Mr.  Justice  Moschziskbr,  January  8, 
1917: 

This  is  an  appeal  by  Edward  Pfromm,  who  complains 
of  the  same  judgment  reviewed  by  us  in  an  opinion  filed 
simultaneously  herewith  on  the  complaint  of  Harry  B. 


Digitized  by  VjOOQ IC 


COM.,  ex  rel.,  GAST,  v.  PFROMM,  Appellant.      487 
1917.]  Opinion  of  the  Court. 

Kelly ;  but  different  questions  are  here  raised  from  those 
determined  in  the  other  appeal. 

In  November,  1915,  Mr.  Gast,  the  relator,  was  duly 
elected  by  the  people  of  McKees  Rocks  to  an  unexpired 
term  of  a  former  member  of  its  council ;  the  place  thus 
filled  was  the  same  vacancy  to  which  Mr.  Kelly,  the 
original  respondent,  was  subsequently  elected  by  the 
council  itself,  purporting  to  act  under  and  by  virtue  of 
the  authority  conferred  upon  it  by  Ch.  8,  Art.  II,  Sec.  2, 
of  the  Act  of  May  14, 1915,  P.  L.  312  (p.  412),  which  or- 
dains that  "the  borough  council  may  fill  any  vacancy  in 
their  body  until  the  municipal  election  next  following." 
On  December  7, 1915,  Mr.  Kelly,  in  conjunction  with  cer- 
tain other  councilmen,  elected  Edward  Pfromm,  the  ap- 
pellant, to  a  place  formerly  occupied  by  one  W.  B.  Zink- 
han,  whose  resignation  as  a  member  of  the  council  had 
just  been  accepted.  It  appears  that  the  vote  of  Mr. 
Kelly  was  essential  to  Mr.  Pfromm's  election. 

When  the  facts  just  recited  were  developed  in  the 
course  of  the  present  quo  warranto  proceedings,  which 
were  instituted  by  Mr.  Gast  against  Mr.  Kelly,  the  court 
below,  on  February  16,  1916,  made  an  order  upon  Mr. 
Pfromm  to  appear  as  a  respondent  therein ;  whereupon, 
the  latter  immediately  took  a  rule  to  vacate  this  order 
and,  when  refused,  he  secured  an  exception  and  filed  an 
answer.  In  this  answer,  Mr.  Pfromm  averred  that  he 
had  been  "duly  elected  a  member  of  said  council  at  a 
regular  meeting  thereof  held  at  the  council  chamber  in 
said  borough  upon  the  seventh  day  of  December,  1915," 
and  he  directed  attention  to  the  fact  that  Wm.  Gast,  the 
relator,  neither 'in  his  petition  nor  replication  "claims 
or  shows  any  title  or  right  to  the  seat  in  said  council 
held  by  your  petitioner,  or  any  interest  to  be  affected 
thereby,  but,  on  the  contrary,  he  therein  makes  claim  to 

the  seat held  by  the  respondent,  Harry  B.  Kelly" ; 

finally,  he  contended  that,  "since  no  other  person  is 
claiming  [the  office  occupied  by  him,  Pfromm],  or  has 
any  right  to  it,  a  proceeding  on  a  writ  of  quo  warrahto 
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instituted  by  the  district  attorney  in  the  name  of  the 
Commonwealth  is  the  only  action  which  [properly]  could 
be  brought  to  try  the  title  to  the  said  office.^'  When  the 
case  came  to  trial,  this  contention  was  overruled,  and  the 
judgment  entered  in  favor  of  the  relator  was  made  suffi- 
ciently comprehensive  to  oust  Mr.  Pfromm  from  office; 
hence  the  present  appeal. 

As  already  indicated,  the  relator,  Wm.  Gast,  did  not 
in  any  sense  lay  claim  to  the  office  occupied  by  the  ap- 
pellant, Edward  Pfromm;  and  the  only  way  in  which 
the  latter  was  brought  into  the  case  at  all,  was  under 
Sec.  8  of  the  Quo  Warranto  Act  of  June  14,  1836,  P.  L. 
621,  which  provides:   "If  it  shall  appear  to  the  court 

that  the  several  rights  of  different  persons  may  be 

properly  determined  by  one  writ,  it  shall  be  lawful 

to  make  such  order  or  orders,  for  the  introduction  or  ad- 
dition of  such  persons  into  the  writ,  or  for  notice  to  such 
persons  to  appear  and  take  defense,  as  shall  be  reasona- 
ble and  just." 

In  making  the  present  appellant  a  party  respondent 
to  the  quo  warranto  issued  at  the  suggestion  of  Mr.  Gast 
against  Mr.  Kelly,  the  learned  court  below,  apparently, 
acted  upon  the  theory  that,  since  the  vote  cast  by  Mr. 
Kelly  was  necessary  to  the  election  of  Mr.  Pfromm,  and 
Mr.  Gast  claimed  the  place  filled  by  the  former,  it  was 
proper  to  determine,  in  these  proceedings,  the  right  of 
the  latter  (Pfromm)  to  occupy  the  office  to  which  he  had 
thus  been  elected.  On  this  theory,  however,  in  a  single 
quo  warranto  proceeding,  instituted  at  the  suggestion  of 
any  private  individual  possessed  of  a  personal  interest 
•sufficient  to  entitle  him  to  the  writ,  all  such  official  acts 
of  either  Mr.  Kelly  or  Mr.  Pfromm,  or  in  fact,  of  any 
other  person  placed  in  councils  through  their  votes, 
might  be  inquired  into  and,  in  eflFect,  set  aside,  and  so  on 
without  limit ;  but  such  is  not  the  law,  and,  if  it  were,  it 
would  inevitably  lead  to  great  confusion  in  the  public 
service. 

Under  the  Act  of  1836,  supra,  in  a  proper  case,  the 
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titles  to  several  distinct  offices  may  be  determined  at  one 
and  the  same  time.  Com.,  ex  rel.,  Morris,  et  al.,  v. 
Stevens,  et  al.,  168  Pa.  582,  601,  is  an  instance  where,  at 
the  suggestion  of  a  stockholder,  the  offices  occupied  by 
an  entire  board  of  management  of  a  water  company  were 
in  controversy,  and,  since  the  title  "to  all  of  them  de- 
pended on  the  same  votes  at  the  same  election  and  a  de- 
cision on  the  validity  of  that  election  would  be  equally 
conclusive  as  to  the  rights  of  all,"  we  determined  the 
whole  matter  in  a  single  quo  warranto  proceeding,  ad- 
judging the  titles  to  all  the  places  involved;  and,  per- 
haps, this  would  be  proper  practice  wherever  the  relator 
occupies  a  position,  or  has  an  interest,  which  entitles 
him  to  question  the  right  of  office  of  each  and  every  of  the 
parties  named  or  brought  in  as  respondents,  particularly 
if  the  same  facts  are  so  far  applicable  and  common  to  all 
that  a  decision  on  the  validity  of  the  election  of  any  one 
of  them  would,  ex  necessitate,  rule  the  cases  of  the  others. 
In  the  present  instance,  however,  we  have  a  different 
combination  of  circumstances ;  here  the  rights  of  three 
persons  to  two  separate  offices,  filled  at  different  elec- 
tions, held  at  different  times,  by  different  electors,  are 
involved,  two  of  the  litigants  laying  claim  to  one  and  the 
same  office,  but  neither  of  the  latter  having  any  indi- 
vidual interest  in,  or  grievance  to  be  redressed  in  connec- 
tion with,  the  remaining  place  occupied  by  the  third 
party.  To  restate  the  case  more  definitely:  Mr.  Gast 
claimed  the  place  occupied  by  Mr.  Kelly,  but  he  laid  no 
claim  to  Mr.  Pf  romm's  office  and  had  no  individual  inter- 
est  in  the  adjudication  sought  to  be  had  as  to  the  latter's 
right  to  continue  therein ;  that  was  purely  a  matter  of 
public  concern. 

In  all  cases  where  it  is  to  be  applied,  the  8th  Section 
of  the  Act  of  1836,  supra,  presupposes  the  existence  upon 
the  record  of  a  relator  with  a  proper  interiest,  either 
public  or  private,  entitling  him  to  question  the  right  of 
each  and  every  respondent  named  or  brought  into  the 
proceedings;  and  no  instance  has  been  called  to  our  at- 
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tention  where  the  provision  in  question  has  been  said 
to  apply  under  circumstances  in  any  manner  approach- 
ing those  at  bar.  It  is  true,  in  Com.  v.  Jones,  12  Pa. 
365,  we  indicated  that,  under  certain  restrictions,  a  quo 
warranto  directed  to  one  holding  the  ojfice  of  mayor 
might  be  prosecuted  by  a  private  relator  without  an  in- 
dividual grievance  to  be  redressed ;  but  there  the  writ 
was  quashed.  Then  in  Com.,  ex  rel..  Yard,  v.  Meeser, 
44  Pa.  341-2,  this  court  allowed  a  quo  warranto  on  the 
petition  of  a  private  citizen,  to  test  the  right  of  a  mem- 
ber of  councils  of  the  City  of  Philadelphia,  but  we  did 
this^  because,  inter  alia,  of  a  special  provision  in  the 
charter  of  the  municipality,  and  "with  some  hesitation." 
Later,  however,  in  Com.,  ex  rel.,  McLaughlin,  v.  Cluley, 
50  Pa.  270,  272,  we  expressly  ruled  that  the  provision  at 
the  end  of  Section  2  of  the  Act  of  1836,  supra,  relied  upon 
by  the  appellee  in  the  present  case,  to  the  effect  that  a 
writ  of  quo  warranto  "may  be  issued  upon  the  sugges- 
tion of any  person  or  persons  desiring  to  prosecute 

the  same,'^  meant  any  person  having  an  individual  inter- 
est to  be  affected,  and  that  the  act  did  "not  give  a  private 
relator  the  writ  in  a  case  of  public  right,  involving  no 
individual  grievance" ;  further,  that  this  rule  applied  in 
cases  involving  the  alleged  usurpation  of  "county,'* 
"township"  or  "municipal"  offices.  In  the  case  last  cited, 
the  effort  was  by  a  defeated  candidate  to  oust  an  op- 
ponent who  had  been  elected  to  the  ofSce  of  sheriff,  and 
we  denied  the  writ  specifically  upon  the  ground  that  the 
relator  had  "no  such  interest  as  entitles  him  to  be  heard," 
because  "the  question  which  he  seeks  to  raise  is  a  public 
one  exclusively,  and  it  can  be  raised  only  at  the  instance 
of  the  attorney  general."  Again,  in  Com.,  ex  rel.,  But- 
terfield,  v.  McCarter,  98  Pa.  607,  where  the  right  of  a 
mayor  to  hold  his  office  was  attacked  on  quo  warranto 
at  the  suggestion  of  a  private  citizen,  the  writ  was  re- 
fused upon  a  like  ground,  and  we  affirmed.  Our  last 
case  upon  the  subject  is  Com.,  ex  rel.,  Ril^y,  v.  Durkin, 
245  Pa.  507,  where,  in  a  quo  warranto  proceeding  at  the 
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suggestion  of  a  burgess,  we  sustained,  per  curiam,  a  judg- 
ment for  the  Commonwealth  ousting  several  councilmen 
from  ofllce,  holding  that,  because  of  a  defect  in  the  ballot, 
common  to  all,  their  election  was  void;  but  there  no 
question  whatever  was  raised  as  to  the  right  of  the  rela- 
tor. 

We  may  summarize  the  controlling  rules  of  law  and 
our  conclusions  in  the  case  at  bar  thus :  When  it  is  sug- 
gested that  one  is  usurping  a  public  office,  the  Quo  War- 
ranto Act  of  1836,  supra,  makes  provision  for  two  dis- 
tinct proceedings,  the  first  in  the  interest  of  the  public, 
and  the  second  to  protect  any  private  individual  who 
may  have  a  special  grievance.  If  one,  without  authority 
of  law,  holds  a  public  office,  and  thereby  keeps  out  of  it 
another  who  is  entitled  thereto,  he  not  only  commits  a 
public,  but  also  a  private,  wrong,  and  the  individual  ag- 
grieved may  have  a  writ  in  the  name  of  the  Common- 
wealth to  secure  his  rights ;  but  where  a  public  wrong 
alone  is  to  be  redressed,  that  is  to  say,  where  the  only 
question  to  determine  is  whether  the  person  in  posses- 
sion of  the  office  is  holding  it  without  authority  of  law, 
either  the  attorney  general*  or  the  district  attorney  is  the 
proper  relator.  Here  there  was  no  private  grievance  to 
be  redressed  against  the  appellant;  hence,  the  public 
prosecutor  alone  was  the  proper  relator  (Gilroy,  et  al., 
V.  Com.,  ex  rel.,  Dist.  Att'y,  105  Pa.  484),  and  error  was 
committed  in  attempting,  under  the  Act  of  1836,  supra, 
to  force  Mr.  Pf romm  upon  the  record  at  the  complaint 
of  one  who  laid  no  claim  to  the  office  occupied  by  him. 

Another  matter  called  to  our  attention  by  the  api)el- 
lant  must  be  considered,  i.  e.,  the  form  of  the  so-called 
special  verdict  riendered  in  this  case.  In  Standard  Sew- 
ing Machine  Co.  v.  Royal  Ins.  Co.  of  Liverpool,  201  Pa. 
645,  we  said,  "It  is  the  province  of  a  special  verdict  to 
find  and  place  on  record  all  the  essential  facts  in  the  case 

and  what  is  not  found  is  presumed  not  to  exist." 

In  the  present  instance,  instead  of  placing  upon  the 
record  only  the  essential  facts,  the  findings  of  the  jury 
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contain  many  conclusions  of  law;  but,  really,  this  ver- 
dict merely  amounts  to  a  summing-up  by  the  trial  judge 
of  the  facts  established,  by  admissions  and  practically 
uncontested  evidence,  with  a  direction  that  the  jury 
find  accordingly.  In  other  words,  no  harm  was  done  and 
no  established  rule  of  practice  materially  breached  by 
the  form  in  which  the  verdict  was  couched,  for  the  trial 
judge  would  have  been  justified  in  simply  directing  a 
general  one  on  the  evidence.  Material  error  was  com- 
mitted, however,  in  instructing  the  jury  to  find  against 
the  respondent  Pfromm.  He  ought  not  to  have  been 
brought  into  the  case  in  the  first  instance,  and,  subse- 
quently, he  was  entitled  to  binding  instructions  in^his 
favor;  failing  in  this,  his  motion  for  judgment  n.  a.  v. 
should  have  been  granted. 

We  shall  not  discuss  any  of  the  questions  argued  in  the 
paper  books  concerning  the^alleged  irregularity  of  the 
election  of  Mr.  Pfromm,  for,  according  to  the  views  here 
expressed,  they  are  not  properly  before  us. 

While  there  are  two  separate  appeals  from  the  judg- 
ment entered  by  the  court  below,  yet  only  one  set  of  as- 
signments of  error  appears  to  have  been  filed,  and  these 
comprehend  several  complaints  not  common  to  both  ap- 
pellants ;  this  is  contrary  to  our  rules,  but  we  overlook 
the  defect,  for,  since  the  case  was  submitted  on  paper 
books,  counsel  did  not  have  the  usual  opportunity  to  file 
amended  assignments  at  bar. 

All  assignments  of  error  which  complain  of  rulings  in 
conflict  with  the  views  here  expressed  are  sustained,  and 
the  judgment  of  the  court  below,  so  far  as  it  affects  the 
rights  of  Edward  Pfromm,  is  reversed. 
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Holfelder,  Appellant^  v.  Schramm. 

Trespass — Personal  property — Unlawful  sale  at  sheriff's  sale — 
Remedies, 

1.  A  party  claiming  that  his  goods  have  been  unlawfully  sold  at 
sheriflF's  sale  should  move  to  have  the  sale  set  aside  under  the  Acts 
of  April' 10,  1849,  P.  L.  597,  and  March  10,  1858,  P.  L.  91;  if  he 
fails  so  to  do,  he  cannot  successfully  maintain  an  action  of  trespass 
against  the  party  at  whose  instance  the  goods  were  sold. 

2.  A  party  claiming  that  his  goods  were  unlawfully  sold  at  a 
sheriff's  sale  in  proceedings  on  a  judgment  entered  against  him 
has  no  standing  to  bring  an  action  of  trespass  against  the  party 
issuing  the  execution,  who  bought  the  goods  at  the  sheriff's  sale 
and  subsequently  sold  them  at  public  sale,  where  it  appears  that 
he  knew  for  six  weeks  prior  to  the  public  sale  that  it  was  to  take 
place,  but  took  no  steps  to  prevent  it. 

3.  Where  in  such  case  it  appeared  that  the  plaintiff  claimed  that 
the  judgment  was  improperly  entered  against  him,  but  where  it 
further  appeared  that  he  had  stated  that  the  judgment  note  upon 
which  the  judgment  was  entered  was  given  that  his  goods  might 
be  taken  in  execution  if  he  could  not  "come  up  and  pay"  a  certain 
other  obligation  when  it  was  due,  he  was  estopped  by"  this  admission 
from  alleging  that  the  sheriff's  sale  of  his  goods  was  unlawful  as  well 
as  by  his  failure  to  proceed  under  the  Acts  of  April  10,  1849,  P.  L. 
597,  and  March  10,  1858,  P.  L.  91,  to  have  the  sale  set  aside,  and 
the  trial  judge  made  no  error  in  entering  a  compulsory  nonsuit. 

Argued  October  13,  1916.  Appeal,  No.  125,  Oct.  T., 
1916,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
May  T.,  1910,  No.  749,  refusing  to  take  off  compulsory 
nonsuit  in  case  of  John  Holfelder  v.  Peter  Schramm. 
Before  Brown,  C.  J.,  Mestebzat,  Potter,  Stewart  and 
Frazbr,  JJ.     Affirmed. 

Trespass  for  damages  resulting  from  alleged  illegal 
execution.     Before  Carpenter,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  trial  judge  entered  a  nonsuit  which  the  court  sub- 
sequently refused  to  take  off.    Plaintiff  appealed. 
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Error  assigned,  among'  others,  was  in  entering  a  com- 
pulsory ^onsuit. 

Horace  J.  Miller,  with  him  Walter  G.  Crawford,  for 
appellant. 

Thomas  F.  Oarrahan,  for  appellee. — Defendant  had  a 
legal  right  to  enter  up  judgment  on  the  note  and  issue 
execution  thereon:  Newton  v.  Levis,  1  Del.  Co.  28; 
Miller  v.  Howry,  3  P.  &  W.  374 ;  Herman  v.  Haldeman, 
25  Lane.  L.  Rev.  406;  McCann  v.  Parley,  26  Pa.  173; 
Borland's  App.,  66  Pa.  470;  Weaver,  et  al.,  v.  Adams, 
132  Pa.  392;  Wilkinson's  App.,  65  Pa.  189. 

Plaintiff  having  full  knowledge  of  the  sale  and  failing 
to  exercise  his  rights  under  the  Acts  of  April  10,  1849, 
P.  L.  597,  and  March  10, 1858,  P.  L.  91,  must  be  regarded 
as  haying  acquiesced  in  the  judgment  and  execution  and 
is  estopped  from  attacking  the  validity  of  the  sale  tliere- 
under :  Barnes  v.  Skiles,  30  Pa.  Superior  Ct.  418 ;  Klopp 
V.  Witmoyer  &  Arentz,  43  Pa.  226. 

^   Opinion  by  Me.  Chief  Justice  Brown,  January  8, 
1917: 

On  February  3,  1906,  John  Holfelder,  the  appellant, 
borrowed  $400  from  Matthew  Stoll  on  a  judgment  note, 
and  Peter  Schramm,  the  appellee,  became  his  surety  on 
the  obligation.  On  the  same  day  Holfelder  gave 
Schramm  his  judgment  note  for  |400  to  indemnify  him 
as  surety.  It  was  payable  one  day  after  date  and  con- 
tained a  waiver  of  the  obligor's  right  to  any  exemption 
of  his  personal  property  from  levy  and  sale  on  execution. 
When  the  note  given  to  Stoll  matured,  in  1908,  Hol- 
felder failed  to  pay  it,  and  it  was  renewed  for  two  years, 
Schramm  becoming  surety  on  the  renewal.  Holfelder, 
who  had  become  heavily  indebted,  left  his  home  in  the 
latter  part  of  June,  1908,  without  arranging  his  business 
affairs.  His  wife  remained  in  possession  of  the  farm 
which  he  had  leased  and  had  charge  of  it  and  his  personal 
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property.  Schramm,  having  learned  of  his  absence  and 
financial  condition,  and  being  unable  to  ascertain  any- 
thing about  his  return,  entered  judgment  against  him  on 
July  11,  1908,  on  the  note  which  he  held  as  indemnity, 
issued  execution,  and,  on  or  about  the  27th  of  the  follow- 
ing month,  the  personal  property  of  the  appellant  was 
sold  by  the  sheriff  and  purchased  by  the  appellee.  Out 
of  the  proceeds,  after  the  payment  of  rent  and  costs,  the 
sum  of  $124.45  remained,  to  be  applied  to  appellee's  judg- 
ment. The  writ  of  execution  was  not  returnable  until 
the  first  Monday  of  November  following.  On  or  about 
September  15,  1908,  Holfelder  returned  home.  The 
goods  purchased  by  Schramm  had  remained  in  the  pos- 
session of  Mrs.  Holfelder,  who  had  charge  of  the  farm 
during  her  husband's  absence.  About  one  month  after 
his  return  Schramm  had  public  sale  on  the  farm  of  the 
property  which  he  had  purchased  at  sheriff's  sale.  The 
sale  was  made  pursuant  to  advertisement  in  the  usual 
way.  Holfelder  made  no  effort  to  prevent  it,  although 
he  was  at  his  home  or  in  the  neighborhood  for  at  least  a 
month  before  it  took  place.  He  subsequently  brought 
this  action  to  recover  damages,  which  he  alleges  he  suf- 
fered through  the  act  of  the  appellant  in  entering  judg- 
ment and  issuing  execution  against  him,  in  pursuance 
of  which  his  personal  effects  were  sold  by  the  sheriff. 
The  court  being  of  opinion  that,  in  view  of  the  foregoing 
facts  it  was  too  late  for  him  to  question  the  right  of 
Schramm,  his  surety,  to  avail  himself  of  the  protection 
afforded  by  the  judgment  note  given  to  indemnify  him, 
entered  a  nonsuit,  and  this  appeal  is  from  the  refusal  to 
take  it  off. 

The  judgment  entered  by  the  appellee  against  the  ap- 
pellant was  regular  on  its  face.  The  obligation  upon 
which  it  was  entered  had  matured  more  than  two  years 
before  and  was  an  unconditional  promise  to  pay  the  ap- 
pellee the  sum  for  which  he  had  become  surety  for  the 
appellant.  The  right  of  the  former  was  to  avail  himself 
of  it  at  any  time  after  February  4, 1906,  without  having 
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first  paid  the  obligation  of  the  latter  to  StoU:  Miller 
V.  H0W17, 3  P.  &  W.  374 ;  Bank  v.  Douglass,  4  Watts  95. 
In  McCann  v.  Farley,  26  Pa.  173,  judgment  was  entered 
upon  a  bond  given  to  indemnify  the  obligee  for  any  dam- 
ages that  he  might  sustain  by  reason  of  his  becoming 
surety  for  another.  Judgment  was  entered  upon  this 
bond  and  a  fi.  fa.  was  issued  without  leave,  suggestion 
aflldavit,  or  sei.  fa.  and  without  any  ascertainment  of  the 
plaintiflPs  damages.  On  the  application  of  the  defend- 
ant a  rule  was  granted  to  show  cause  why  the  judgment 
should  not  be  opened  and  the  levy  set  aside.  The  rule 
was  subsequently  discharged,  and,  in  holding  that  this 
was  a  proper  disposition  of  it,  it  was  said :  "Granting 
that  the  proper  construction  of  the  bond  would  make  it  a 
mere  indemnity,  and  not  an  instrument  for  the  payment 
of  money,  the  obligee  was  entitled  to  all  the  indemnity 
which  such  an  instrument  could  legally  aflford  him.  The 
entry  of  a  judgment  gave  him  a  lien  on  the  obligor's  real 
estate,  but  this  may  not  have  been  adequate.  There  may 
have  been  no  realty,  or  it  may  have  been  encumbered  to 
its  full  value.  The  efficiency  of  the  indemnity  may  have 
depended  wholly  on  the  right  to  take  execution  and  to 
acquire  thereby  a  lien  on  the  personalty.  He  had  no 
right  to  take  execution  for  more  than  was  necessary  to 
his  indemnity,  and  the  record  shows  that  he  ordered  it 
for  but  one-half  the  penalty,  and  that  the  court,  with  all 
the  circumstances  before  them  which  the  defendant  could 
allege,  considered  it  equitable  and  just.  To  put  the 
plaintiff  to  his  scire  facias  would  be  not  only  to  encour- 
age unnecessary  litigation,  but  to  sacrifice  the  indemnity 
which  the  parties  intended  should  be  adequate.  A 
surety  with  such  means  of  indemnity  in  his  hands,  has  a 
right  to  use  them,  as  this  plaintiff  did,  for  his  protec- 
tion ;  and  then  the  lien  of  the  process  is  preserved  whilst 
the  court  is  engaged  at  the  instance  of  the  defendant  in 
inquiring  into  its  fairness  and  justice.  The  power  of 
the  court  over  its  process  is  ample  and  undoubted;  so 
that  a  defendant  in  circumstances  like  this  plaintiff  in 
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error,  is  as  secure  from  oppression  as  he  ought  to  be, 
and  is  only  prevented  from  turning  the  party  who.  has 
obliged  him  round  to  litigation,  which  can  almost  always 
be  rendered  fruitless  by  making  away  with  the  means  of 
performing  that  which  was  promised.'^  But,  for  another 
reason,  the  appellee  did  no  wrong  to  the  appellant  in 
entering  judgment  and  issuing  execution  against  him, 
for  he  himself  testified,  on  his  direct  examination,  that 
he  had  given  the  judgment  note  to  the  appellee  that  his 
goods  might  be  taken  in  execution  if  he  "couldn't  come 
up  and  pay"  the  original  note  when  it  became  due.  This 
admission  estopped  him  from  alleging  that  the  sheriflTs 
sale  of  his  goods  was  unlawful,  and  in  itself  justified  the 
entry  of  the  nonsuit.  The  ground  upon  which  it  was 
entered  was  good.  The  writ  of  fi.  fa.  upon  which  the  ap- 
pellant's goods  were  sold  was  not  returnable  until  six 
weeks  after  his  return  home  and  he  had  full  knowledge 
of  what  had  happened  in  his  absence;  but  he  took  no 
steps  to  have  the  sale  set  aside.  If  it  was  unfair,  irregu- 
lar or  fraudulent,  he  had  a  remedy  under  the  Acts  of 
April  10,  1849,  P.  L.  597,  and  March  10,  1858,  P.  L.  91. 
He  permitted  the  title  to  the  goods  to  become  complete 
in  the  appellee,  and  thereafter  he  had  no  cause  of  action 
against  him. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Safe  Deposit  &  Trust  Company  of  Pittsburgh,  Ap- 
pellant, V.  Federal  Street  and  Pleasant  Val- 
ley Passenger  Eailway  Company. 

Corporations  —  Public  service  corporations  —  Street  railways  — 
Guaranty  of  bonds  of  bridge  company — Ultra  vires  act — Suit  on 
guaranty. 

1.  The  powers  given  in  the  charter  of  a  quasi  public  corporation, 
such  as  a  street  railway,  are  to  be  exercised  in  serving  the  public, 

Vol.  cclv — 32 


Digitized  by  VjOOQ IC 


498  SAFE  D.  &  TR.  CO.,  Appel.,  v.  P.  S.  &  P.  V.  P.  RY.  CO. 
Syllabus — Opinion  of  Court  below.  [266  Pa, 

and  the  contract  of  such  company  shall  be  limited  to  those  pur- 
poses authorized  by  the  terms  of  its  charter. 

2.  In  an  action  by  the  holder*  of  bonds  of  a  bridge  company, 
against  a  street  railway  company  which  had  guaranteed  the  pay- 
ment of  the  interest  on  such  bonds,  to  recover  interest  which  the 
bridge  company  had  failed  to  pay,  judgment  was  properly  entered 
for  the  defendant  non  obstante  veredicto  where  it  appeared  that 
there  was  nothing  in  defendant's  charter  authorizing  such  contract 
of  guaranty,  and  there  was  no  consideration  for  the  guaranty. 

3.  In  such  case  the  contention  that  the  bridge  was  built  for  the 
accommodation  of  the  street  railway  company  and  that  such  fact 
constituted  a  sufficient  consideration  for  the  guaranty,  was  without 
merit  where  a  written  contract  between  the  bridge  company  and 
the  defendant  provided  for  compensation  to  the  bridge  company 
for  its  grant  of  the  right  to  occupy  the  bridge  with  defendant's 
tracks,  and  such  contract  did  not  refer  to  the  guaranty. 

Argued  Oct.  13, 1916.  Appeal,  No.  128,  Oct.  T.,  1916, 
by  plaintiflF,  from  judgment  of  C.  P.  Allegheny  Co.,  April 
T.,  1914,  No.  2477,  entered  non  obstante  veredicto  in  case 
of  The  Safe  Deposit  &  Trust  Company  of  Pittsburgh  v. 
Federal  Street  and  Pleasant  Valley  Passenger  Railway 
Company.  Before  Beown,  C.  J.,  Mbstbbzat,  Potter, 
Stewart  and  Frazbr,  JJ.    Affirmed. 

Assumpsit  on  alleged  contract  of  guarantee. 

The  facts  appear  in  the  following  opinion  by 
Evans,  J. : 

Plaintiff  was  the  holder  of  f40,000  of  bonds  of  the 
Pittsburgh  &  Allegheny  Bridge  Company.  The  bridge 
across  the  Allegheny  river  owned  by  that  bridge  com- 
pany was  condemned  by  the  County  of  Allegheny,  and 
the  damages  awarded  were  about  f 40,000  less  than  the 
issue  of  bonds.  On  the  bonds  as  issued  by  the  Pitts- 
burgh &  Allegheny  Bridge  Company  was  the  following 
signed  by  the  president  and  secretary  of  the  Federal 
Street  and  Pleasant  Valley  Passenger  Railway  Com- 
pany: 

"In  pursuance  of  a  contract  entered  into  between  the 
president  and  managers  of  the  Pittsburgh  and  Allegheny 
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Bridge  Company,  and  the  Federal  Street  and  Pleasant 
Valley  Passenger  Railway  Company,  the  Federal  Street 
and  Pleasant  Valley  Passenger  Railway  Company 
hereby  guarantees  to  the  legal  holder  of  this  bond  the 
payment  of  the  interest  as  it  shall  become  due  and  paya- 
ble under  the  terms  hereof." 

The  plaintiff  brings  this  suit  to  recover  the  interest 
which  it  alleges  to  be  due  on  the  bonds  held  by  it  of  the 
Pittsburgh  &  Allegheny  Bridge  Company.  The  contract 
referred  to  in  the  above  guarantee  is  the  contract  by 
which  the  Federal  Street  and  Pleasant  Valley  Passenger 
Railway  Company  acquired  permission  to  cross  the 
bridge  of  the  Pittsburgh  &  Allegheny  Bridge  Company 
with  its  cars,  and  binds  the  Federal  Street  and  Pleasant 
Valley  Passenger  Railway  Company  as  follows : 

"The  party  of  the  second  part  agrees  to  pay  to  the 
party  of  the  first  part  the  sum  of  three  thousand  dollars 
(f3,000)  per  year  as  a  rental  or  toll  for  the  right  to  oc- 
cupy said  bridge  with  its  street  railway.  Said  rental  to 
be  paid  semi-annually  in  equal  payments  of  fifteen  hun- 
dred dollars  ($1,500)  each,  on  the  last  days  of  June  and 
December.  And  the  said  party  of  the  second  part  here 
further  agrees  to  pay  as  rental  in  addition  to  said  three 
thousand  dollars  per  year  whatever  sum  is  necessary 
over  and  above  the  gross  earnings  of  the  bridge  to  meet 
the  annual  fixed  charges,  expenses,  repairs  and  taxes  of 
said  bridge." 

The  Federal  Street  and  Pleasant  Valley  Passenger 
Railway  Company  defendant  to  this  suit  of  the  plaintiff, 
first,  alleging  that  the  officers,  the  president  and  secre- 
tary, had  no  authority  from  the  board  of  directors  to 
execute  the  guarantee,  and,  second,  that  the  act  was  an 
ultra  vires  act,  and  without  consideration,  purely  as  an 
accommodation  to  the  Pittsburgh  &  Allegheny  Bridge 
Company,  I  instructed  the  jury  that  even  if  the  direc- 
tors had  not  authorized  the  president  and  secretary  to 
execute  the  contract  of  guarantee,  the  board  had  ratified 
their  acts  subsequently.    The  contract  of  guarantee  was 
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unquestionably  an  ultra  vires  act.  There  was  nothing 
in  the  charter  of  the  Federal  Street  and  Pleasant  Valley 
Passenger  Railway  Company  authorizing  it  to  guarantee 
the  interest  on  the  bonds  of  another  corporation,  and  this 
is  particularly  the  case  when  there  was  no  consideration 
passing  to  the  Federal  Street  and  Pleasant  Valley  Pas- 
senger Railway  Company  for  the  contract  of  guarantee. 

It  is  urged  that  the  fact  that  a  bridge  was  going  to 
be  built  for  the  accommodation  of  the  street  railway 
company  was  sufficient  consideration  for  the  guarantee 
of  the  bonds  of  the  bridge  company.  The  contract  be- 
tween the  bridge  company  and  the  street  railway  com- 
pany provides  for  the  compensation  to  the  bridge  com- 
pany for  its  grant  to  the  street  railway  company  of  the 
right  to  occupy  the  bridge  with  its  railway,  and  that  is 
the  full  consideration.  It  is  said  in  this  contract  of 
guarantee  that  it  is  made  in  pursuance  of  a  contract  be- 
tween the  bridge  company  and  the  street  railway  com- 
pany, but  there  is  nothing  in  that  contract  by  which  the 
street  railway  company  agrees  to  guarantee  the  interest 
on  the  bridge  company's  bonds,  and  the  fact  that  the 
bridge  company  was  going  to  construct  a  new  bridge  is 
no  consideration  passing  to  the  street  railway  company 
that  it  has  not  agreed  to  pay  for  in  its  contract  with  the 
bridge  company. 

To  the  same  eflfect  was  the  argument  in  support  of  the 
guarantee  in  the  case  of  Humboldt  Mining  Co.  v.  Ameri- 
can Manufacturing,  Mining  &  Milling  Co.,  62  Fed.  Repr. 
356.  In  that  case  the  defendant  company  guaranteed 
the  contracts  of  the  plaintiff  company,  which  was  con- 
structing a  mining  plant,  and  it  was  urged  there  was  a 
consideration  for  the  guarantee  because  the  manufactur- 
ing company  secured  the  sale  of  the  iron  to  be  used  in 
the  construction  of  the  mining  plant,  but  the  court  held 
there  was  no  consideration  for  the  guarantee. 

This  is  not  one  of  that  class  of  cases  where  the  courts 
have  held  that  a  corporation  having  received  the  benefits 
of  a  contract  cannot  refuse  to  perform  its  part  of  the 
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contract  because  the  act  was  ultra  vires.    The  street 
railway  company  got  nothing  by  its  contract  of  guar- 
antee. 

The  fact  that  the  defendant  is  a  quasi  public  corpora- 
tion, and  that  the  powers  given  it  in  its  charter  are  to  be 
exercised  in  serving  the  public  is  a  strong  reason  why  its 
contracts  should  be  limited  to  those  authorized  by  the 
terms  of  its  charter.  The  public  is  interested  in  pre- 
venting this  corporation  from  wasting  its  assets  by  ultra 
vires  contracts. 

I  am  of  opinion  that  the  contract  of  guarantee  ex- 
ecuted by  the  officers  of  the  defendant  corp*oration  was 
without  consideration  and  ultra  vires,  and  judgment  in 
this  case  should  be  entered  for  the  defendant. 

The  lower  court  entered  judgment  for  the  defendant 
n.  o.  V.     Plaintiff  appealed. 

Error  assigned,  among  others,  was  the  order  of  the 
court. 

William  A.  Jordan,  with  him  Thomas  D.  Chantler, 
William  H.  McClung,  Park  J.  Alexander  and  S.  A.  Mc- 
Clung,  Jr.,  for  appellant. 

Edwin  W.  Smith,  of  Reed,  Smith,  Shaw  d  Beal,  for  ap- 
pellee. 

Per  Curiam,  January  8, 1917 : 

This  judgment  is  affirmed  on  the  opinion  of  the  learned 
court  below  directing  it  to  be  entered  non  obstante  vere- 
dicto. 
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Gtongaware,  et  al.,  t\  Donehoo,  et  al. 

Wills — Fraud — Undue  influence — Testamentary  capacity — Con- 
fidential relation — Interlineation, 

1.  The  influence  exercised  in  procuring  the  execution  of  a  will, 
and  relied  on  to  set  it  aside,  must  be  such  as  destroys  the  free 
agency  of  the  testator  and  subjects  his  mind  to  the  will  of  another 
person.  It  must  be  a  present  restraint  operating  as  a  moral  coer- 
cion at  the  time  the  will  is  made.  There  must  be  present  the 
power  and  will  of  another  which  so  cbntrols  the  mind  of  testator 
that  he  is  unable  to  decide  for  himself,  but  submits  to  the  desire 
of  the  former., 

2.  Where  in  proceedings  to  contest  the  validity  of  a  will,  at- 
tacked on  the  ground  that  testatrix  lacked  testamentary  capacity, 
and  that  fraud  and  undue  influence  were  exercised  over  her  by  one 
of  her  beneficiaries,  it  appeared  that  although  testatrix  occasionally 
suffered  from  hallucinations  and  was  rambling  in  her  conversation 
and  changed  from  one  subject  to. another,  yet  where  it  further  ap- 
peared that  testatrix  attended  to  her  business  affairs  in  a  way  that 
indicated  that  she  had  a  proper  conception  of  business  matters  and 
terms,  and  that  she  had  transacted  business  with  various  witnesses 
who  testified  that  she  was  mentally  sound  and  knew  what  she  was 
doing,  the  evidence  of  testamentary  incapacity  was  insufficient  to 
sustain  a  verdict  against  the  will. 

3.  While  it  is  true  that  where  a  testator  leaves  a  substantial  part 
of  his  estate  to  one  occupying  a  confidential  relation,  the  burden  is 
on  the  latter  to  show  that  no  improper  influence  controlled  the 
making  of  the  will,  this  presumption  arises  only  where  there  has 
been  proof  of  extreme  infirmity  or  mental  weakness  and  the  physi- 
cal and  mental  condition  of  testatrix  must  be  shown  to  be  of  such 
character  in  order  to  raise  this  presumption. 

4.  Where  it  appeared  that  testatrix's  pastor  was  executor  and 
legatee  and  that  a  certain*  church  and  hospital  in  which  he  was  in- 
terested were  beneficiaries  under  the  will,  which  had  been  given 
into  his  possession  for  safe  keeping  by  testatrix,  but  that  while 
such  pastor  frequently  called  upon  testatrix  to  discuss  her  business 
affairs  with  her,  as  well  as  religious  and  charitable  subjects,  yet 
that  the  scheme  of  distribution  had  been  agreed  upon  between  tes- 
tatrix and  her  husband,  who  had  predeceased  testatrix,  there  was 
no  such  imprisonment  of  body  or  mind,  fraud,  threats,  misrepre- 
sentations, inordinate  flattery,  or  physical  or  moral  coercion  as  to 
destroy  the  free  agency  of  testatrix  and  operate  as  a  present  le- 
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straint  upon  her  in  making  the  will  and  a  verdict  against  the  will 
attacked  on  the  ground  of  undue  influence  could  not  be  sustained. 

6.  Where  there  were  interlineations  in  the  will,  but  one  of  the 
subscribing  witnesses  testified  that  such  interlineations  appeared 
in  the  will  when  it  was  submitted  for  attestation,  and  the  other 
was  dead,  the  testimony  fully  established  the  will  in  the  form  pre- 
sented and  met  the  burden  cast  upon  proponents  to  account  for  the 
interlineation. 

6.  Where  it  appeared  that  the  will  might  have  been  written  fifty- 
six  days  prior  to  its  execution,  the  opinion  of  a  handwriting  ex- 
pert to  the  effect  that  the  interlineations  were  written  from  sixty 
to  ninety  days  after  the  main  body  of  the  will,  based  upon  an  ex- 
amination made  about  five  years  subsequent  to  the  date  of  the 
writing,  was  insufficient  to  warrant  the  submission  to  the  jury  of 
the  question  whether  the  interlineations  were  made  after  the  date 
of  the  execution  of  the  will. 


Argued  Oct.  3, 1916.     Appeals,  Nos.  26,  27,  28,  Oct.  T., 
1916,  by  Passavant  Hospital,  T.  R.  Pittock  and  George 
J.  Gongaware,  Executors,  and  First  English  Evangelical 
Lutheran  Church  in  Pittsburgh,  from  judgment  of  C.  P. 
Beaver  Co.,  June  T.,  1914,  No.  83,  on  verdict  for  defend- 
ants, in  case  of  Rev.  George  J.  Gongaware,  Thomas 
Eaton,  First  English  Evangelical  Lutheran  Church  in 
Pittsburgh,  Passavant  Hospital,  T.  R.  Pittock  and  Rev 
Gteorge  J.  Gongaware,  Executors  of  Mary  E.  Miller,  De 
ceased,  v.  Pearl  A.  Donehoo,  Sarah  M.  King,  Mary  E 
Thomas,  Margaret  E.  Smith,  E.  M.  Dickson,  Harry  H 
Dickson  and  Algernon  B.  Dickson.     Before  Mbstrbzat, 
Potter,  Stewart,  Moschzisker  and  Frazer,  JJ.    Re 
versed. 

Feigned  issue  to  determine  the  validity  of  a  will.  Be- 
fore Holt,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  defendants  and  judgment  thereon.  Plain- 
tiffs appealed. 

Errors  assigned  were  answers  to  points  and  instruc- 
tions to  the  jury. 
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J,  Boyd  Duff,  with  him  John  H.  Mueller,  Leander 
Trautman  and  Frank  E,  Reader,  for  appellants. 

Samuel  L.  Dille,  with  him  F.  G.  Moorhead,  for  appel- 
lees. 

Opinion  by  Mb.  Justice  Frazbr,  January  8, 1917 : 
Mary  E.  Miller  died  January  31,  1912,  leaving  a  will, 
dated  September  22, 1908,  written  in  her  own  handwrit- 
ing, in  which,  after  giving  certain  specific  legacies  to 
relatives  and  friends,  including  her  pastor.  Rev.  George 
J.  Qongaware,  she  divided  the  remainder  of  her  estate  in 
three  parts,  and  gave  one^hird  to  her  cousin  Thomas 
Eaton,  one-third  to  the  Evangelical  Lutheran  Church  of 
PittsburgTi,  and  one- third  to  the  Passavant  Hospital,  and 
appointed  T.  R.  Pittock  and  Rev.  Mr.  Gongaware  ex- 
ecutors. Her  husband  died  July  29, 1908,  in  the  Passa- 
vant Hospital,  having  made  a  will  in  which  he  left  all  his 
property  to  his  wife.  They  had  no  children  and  the 
nearest  relatives  of  Mrs.  Miller  were  nieces  and  nephews. 
A  cousin,  Thomas  Eaton,  who  was  mentally  defective, 
resided  with  her  until  her  death.  The  nieces  and  neph- 
ews are  contesting  the  will.  An  inspection  of  the  in- 
strument shows  an  interlineation  after  the  gift  of  one- 
third  of  the  residuary  estate  to  Thomas  Eaton,  which 
provides  "at  his  death  to  be  divided  among  other  bene- 
ficiaries." There  are  also  several  other  interlineations, 
as,  for  example,  in  the  gift  to  the  First  Evangelical  Lu- 
theran Church,  the  abbreviation  **Eng."  is  inserted  be- 
tween the  words  "First"  and  "Evangelical,"  and  the 
word  "this"  is  inserted  in  the  clause  appointing  execu- 
tors. The  contestants  contend  testatrix  was  mentally 
incompetent  at  the  time  the  will  was  made,  and  that 
it  was  procured  by  undue  influence  on  the  part  of  Rev. 
Mr.  Gongaware.  An  issue  was  awarded  in  which  con- 
testants were  made  defendants,  and  the  Passavant  Hos- 
pital, the  First  English  Evangelical  Lutheran  Church 
and  the  executors  of  the  will  plaintiffs.    The  jury  found 
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in  favor  of  defendants.  This  verdict,  however,  was  set 
aside  and  a  second  trial  also  resulted  in  a  verdict  against 
the  will.  Motions  for  a  new  trial  and  for  judgment  non 
obstante  veredicto  were  overruled  and  from  the  judgpaent 
entered  on  the  verdict  we  have  this  appeal. 

In  the  issue  framed  in  the  court  below,  the  first  ques- 
tion for  consideration  was  whether  testatrix  was  men- 
tally competent  to  make  a  will.  She  was  about  seventy- 
four  years  of  age  at  the  time  of  her  husband's  death. 
After  his  death  she  resided  with  her  defective  cousin  on 
a  farm  which  her  husband  owned,  and  had  little  inter- 
course with  her  other  relatives.  -There  is  evidence  that 
she  had  for  some  time  shown  signs  of  mental  and  physical 
weakness  which  increased  after  her  husband's  death. 
This  evidence  consists  chiefly  of  testimony  that  her  ac- 
tions were  peculiar,  and  that  she  was  nervous  and  forget- 
ful and  unsettled  in  her  mind,  extremely  talkative  along 
certain  lines,  but  rambling  in  her  conversation  and 
changing  frequently  from  one  subject  to  another.  At 
times  she  stated  her  belief  that  her  deceased  husband  was 
near  her  and  in  other  ways  indicated  that  she  was  super- 
stitious and  imaginative.  All  this  evidence,  however, 
especially  in  view  of  her  age,  falls  short  of  proving  she 
was  mentally  incompetent  to  dispose  of  her  property  by 
will.  While  one  witness  to  the  will  testified  he  had  no 
clear  recollection  of  testatrix  except  that  she  was  an 
elderly  woman,  the  other  testified  she  was  apparently  in 
possession  of  her  full  mental  faculties.  This  testimony 
as  to  her  mental  condition  was  corroborated  by  numer- 
ous witnesses  who  had  business  dealings  with  her  before 
and  after  the  date  of  the  will.  She  attended  to  her  busi- 
ness affairs  in  a  way  that  indicated  a  proper  conception 
of  business  matters  and  terms,  especially  in  one  who  was 
uneducated  and  without  business  experience.  Various 
witnesses  with  whom  she  transacted  business,  or  whom 
she  consulted  at  times  with  reference  to  her  property, 
testified  she  appeared  mentally  sound  and  knew  what 
she  was  doing.    She  prepared  her  will  in  her  own  hand- 
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writing  and  took  it  to  the  office  of  a  notary  public  and 
requested  that  it  be  ^^recorded."  Upon  being  told  that 
it  could  not  be  "recorded"  until  after  her  death,  and  also 
that  it  should  be  dated  and  witnessed,  she  at  once  in- 
serted the  date  and  asked  that  it  be  signed  by  two  wit- 
nesses, which  was  done  in  her  presence,  she  having  signed 
the  paper  before  bringing  it  to  the  notary's  office.  She 
took  the  will  away  with  her  and  it  remained  in  her  pos- 
session until  several  years  later,  when  she  turned  it  over 
to  Rev.  Mr.  Grongaware,  her  pastor,  together  with  other 
papers,  requesting  him  to  keep  them  for  her.  The  court' 
below  recognized  the  weakness  of  the  evidence  to  sustain 
the  allegation  of  unsound  mind,  and  stated  that,  if  this 
was  the  only  question  involved,  it  would  hold  the  evi- 
dence insufficient  to  sustain  a  verdict  against  the  will. 
We  agree  with  this  view  of  the  evidence  and  it  remains 
to  be  determined  whether  or  not  there  is  sufficient  evi- 
dence to  sustain  the  verdict  that  the  will  was  procured 
by  undue  influence  on  the  part  of  her  pastor.  Rev.  George 
J.  Gongaware,  who*  was  one  of  the  executors  and  a  legatee 
under  the  will. 

A  careful  examination  of  the  voluminous  record  fails 
to  disclose  sufficient  evidence  of  undue  influence  to  war- 
rant submission  of  the  case  to  the  jury.  While  it  ap- 
pears that  Rev.  Mr.  Gongaware  frequently  discussed  her 
business  affairs  with  the  testatrix,  and  he,  together  with 
the  church  and  hospital,  in  which  he  was  interested,  were 
the  chief  beneficiaries  under  the  will  which  had  been 
given  into  his  possession  for  safe  keeping  by  testatrix, 
yet  his  friendly  relations  with  her  are  fully  explained  by 
him  and  appear  to  be  only  such  as  might  be  satisfactorily 
accounted  for  by  the  circumstance  of  the  relation  be- 
tween pastor  and  an  aged  parishioner.  In  view  of  this  ex- 
planation, the  evidence  produced  by  defendants  falls  far 
short  of  proving  that  he  exercised  such  influence  over 
testatrix  as  to  destroy  her  free  will  in  disposing  of  her 
property.  It  is  true  he  called  upon  her  quite  often  and 
was  apparently  highly  esteemed  by  testatrix,  but  this 
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was  only  the  natural  result  of  her  extreme  age,  coupled 
with  her  great  interest  in  religion  and  in  the  charitable 
work  connected  with  the  activities  of  the  beneficiaries. 
While  the  numerous  letters  that  passed  between  them 
and  were  offered  in  evidence  contain  many  passages 
which  indicate  her  pastor  was  advising  her  in  business 
as  well  as  in  spiritual  matters,  his  testimony  sufficiently 
explains  these  statements  and  presents  them  in  a  light 
different  from  the  construction  sought  to  be  placed  upon 
them  by  defendants.  In  addition  to  this,  the  will  ap- 
pears to  be  in  accordance  with  an  understanding  between 
testatrix  and  her  husband  concerning  the  disposition  of 
their  estate.  Previous  to  the  date  of  the  will  and  shortly 
before  her  husband's  death,  they  discussed  the  question 
of  the  disi)Osition  of  their  property  and  agreed  it  should 
be  distributed  in  accordance  with  the  provisions  subse- 
quently inserted  by  testatrix  in  her  will.  This  testimony 
is  uncontradicted,  and  it  further  appears  the  will  as 
written  is  in  substantial  accord  with  the  wishes  of  her 
husband.  She  frequently  stated  she  had  made  her  will 
in  accordance  with  his  wishes,  and  that  she  intended  to 
remember  the  hospital  and  her  cousin  "Tommy,"  but  that 
her  other  relatives  would  not  get  anything  as  they  had 
done  nothing  for  her.  Rev.  Mr.  Qongaware  was  nof 
present  when  the  will  was  executed,  and,  so  far  as  it 
appears  from  the  evidence,  had  nothing  to  do  with  its 
execution. 

The  influence  exercised  in  procuring  the  execution  of 
a  will  and  relied  on  to  set  it  aside,  must  be  such  as  de- 
stroys the  free  agency  of  the  testator  and  subjects  his 
mind  to  the  will  of  another  person.  It  must  be  a  present 
restraint  operating  as  a  moral  coercion  at  the  time  the 
will  is  made.  There  must  be  present  the  power  and  will 
of  another  which  so  controls  the  mind  of  testator  that  he 
is  unable  to  decide  for  himself,  but  submits  to  the  desiro 
of  the  former:  Smith's  Est.,  250  Pa.  67.  Consequently, 
to  constitute  undue  influence  there  must  be  imprison- 
ment of  body  OP  mind,  fraud,  threats,  misrepresentations. 
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inordinate  flattery,  or  physical  or  moral  coercion  to  such 
a  degree  as  to  prejudice  the  mind  of  testator  and  destroy 
his  free  agency  and  operate  as  a  present  restraint  upon 
him  ID  the  making  of  the  will :  Phillips's  Est.,  244  Pa. 
35.  While  it  is  true  that,  where  a  testator  leaves  a  sub- 
stantial part  of  his  estate  to  one  occupying  a  confidential 
relation,  the  burden  is  on  the  latter  to  show  that  no  im- 
proper influence  controlled  the  making  of  the  will: 
Adams's  Est.,  220  Pa.  531 ;  yet  this  presumption  arises 
only  where  there  has  been  proof  of  extreme  infirmity  or 
mental  weakness  (Phillips's  Est.,  244  Pa.  35,  44,  46), 
and  the  physical  and  mental  condition  of  testatrix  in  this 
cace  has  not  been  shown  to  be  of  such  character  as  to 
raise  this  presumption.  While  it  may  be  testatrix  was 
prejudiced  agaiust  some  of  her  relatives,  so  long  as  she 
was  mentally  competent  she  was  entitled  to  distribute 
her  property  as  she  might  see  fit  without  regard  to  the 
personal  motives  or  prejudices  which  influenced  her  in 
making  the  will :  Phillips's  Est.,  supra.  The  testimony 
of  contestants'  witnesses,  as  well  as  passages  in  the  vari- 
ous letters  between  testatrix  and  her  pastor,  are  as  con- 
sistent with  the  theory  that  no  improper  influence  ex- 
isted as  with  the  theory  that  it  did  exist  (Phillips's  Est, 
supra,  45;  Caughey  v.  Bridenbaugh,  208  Pa.  414,  423), 
and  when  these  letters  are  considered  in  view  of  the  ex- 
planation by  Rev.  Mr.  Gongaware,  there  remains  no  ade- 
quate reason  for  permitting  the  jury  to  place  upoi^  them 
an  improper  construction.  The  letters  at  most  show  that 
testatrix  was  extremely  religious  and  had  a  high  regard 
for  her  pastor,  while  the  interest  of  the  latter  in  her  wel- 
fare may  properly  be  accounted  for  by  the  circumstance 
of  the  relationship  between  pastor  and  an  aged  member 
of  his  congregation  who  resided  alone  with  a  weak- 
minded  relative.  We  have  nothing  to  do  with  the  super- 
stitious, religious  beliefs  or  prejudice  of  testatrix.  In 
these  matters  she  was  entitled  to  her  individual  opinion 
and  the  fact  that  her  views  did  not  accord  with  those  of 
contestants  and  were  the  occasion  of  disappointment  on 
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their  part  is  no  reason  for  holding  either  that  testatrix 
was  mentally  incompetent  to  make  a  will  or  that  im- 
proper influence  was  exercised  over  her  by  the  benefi- 
ciaries therein. 

In  view  of  the  disposition  of  the  first  two  questions 
raised,  it  becomes  necessary  to  consider  the  effect  of  the 
alterations  in  the  will.  The  principal  contest  is  with 
respect  to  *he  interlineation  disposing  of  the  remainder 
after  the  death  of  Thomas  Eaton  among  the  other  bene- 
ficiaries. The  trial  judge  placed  the  burden  on  plain- 
tiffs of  showing  that  the  interlineations  were  in  the  will 
at  the  time  of  its  execution  in  the  presence  of  witnesses, 
and  said  if  it  appeared  from  the  evidence  the  interlinea- 
tions were  made  by  another  without  the  authority  of 
testatrix  and  after  the  execution  of  the  will,  the  inter- 
lineations would  be  void  and  the  balance  of  the  will 
would  stand,  providing  testatrix  was  found  to  be  of 
sound  mind  and  the  execution  of  the  will  was  not  pro- 
cured by  undue  influence.  The  court  changed  further 
that  if  the  interlineations  were  made  by  testatrix,  or  by 
another  at  her  request,  atfter  the  execution  of  the  will, 
the  entire  will  would  fall  because  of  want  of  proof  in  its 
altered  form.  The  jury  found  the  interlineations  were 
made  by  testatrix  subsequent  to  the  execution  of  the  will 
and  that  the  will  was  therefore  invalid.  Is  this  finding 
correct? 

One  of  the  witnesses  to  the  will  having  died,  his  former 
deposition  was  offered  in  evidence.  He  testified  testa- 
trix came  into  the  ofllce  and  h^e  was  asked  by  another  on 
behalf  of  Mrs.  Miller  to  witness  the  paper,  that  he  did 
not  know  the  nature  of  the  writing  and  did  not  examine 
it  before  signing,  and  that  he  could  only  recall  that  he 
was  asked  to  witness  Mrs.  Miller's  signature.  The  other 
witness  testified  Mrs.  Miller  came  to  his  offtce  with  the 
will  fully  written  and  asked  him  to  have  it  recorded.  He 
informed  her  it  could  not  be  recorded,  but  that  it  should 
have  a  date  and  should  be  witnessed.  Mrs.  Miller  then 
wrote  in  the  date  and  he  and  Mr.  Brown  signed  as  wit- 
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nesses.  He  testified  Mrs.  Miller  referred  to  some  inter- 
lineations and  that  the  writing  was  in  the  same  condi- 
tion then  as  it  was  at  the  time  his  testimony  was  taken, 
with  the  exception  of  an  ink  stain  on  the  margin.  He 
also  says  he  glanced  over  the  will  and  mentioned  the  fact 
that  it  contained  interlineations  and  that  Mrs.  Miller 
said  she  had  written  all  of  them  herself.  The  testimony 
of  these  two  witnesses  fully  established  the  will  in  the 
form  presented  and  m6t  the  burden  cast  on  plaintiffs  to 
account  for  the  alterations.  It  is  immaterial  that  one 
subscribing  witness  did  not  know  the  contents  of  the 
paper  or  that  it  was  a  will,  or  that  neither  of  them  saw 
testatrix  sign  it,  so  long  as  she  acknowledged  her  signa- 
ture in  their  presence:  Kessler's.Est.,  221  Pa.  314.  If 
the  interlineations  were  in  the  handwriting  of  testatrix 
it  will  be  presumed  they  were  made  before  the  execution 
of  the  will :  Morrow's  Est.  (No.  1),  204  Pa.  479.  But  if 
not  in  her  handwriting  the  proof  of  the  will  by  the  sub- 
scribing witnesses  was  suflScient  to  establish  it  in  its 
altered  form.  This  is  true  even  as  to  the  deceased  wit- 
ness, though  he  did  not  testify  directly  on  this  point. 
As  to  the  other  witness,  we  have  his  positive  statement 
that  the  alterations  were  there  at  the  time  the  will  was 
acknowledged  and  testatrix  admitted  she  made  them  in 
her  own  handwriting.  This  effectually  establishes  the 
will  as  altered  and  placed  on  contestants  the  burden  of 
showing  alterations  subsequent  to  execution.  A  number 
of  other  witnesses  were  called  on  each  side  with  resi)ect 
to  the  interlineations.  Exi)ert  and  nonexpert  witnesses 
for  plaintiffs  testified  the  interlineations  were  in  the 
handwriting  of  testatrix.  On  the  other  hand  there  was 
an  equal  amount  of  testimony  on  the  part  of  defendants 
to  the  effect  that  interlineations  were  not  in  the  same 
handwriting  as  the  body  of  the  will.  However,  if  the 
alterations  existed  before  the  execution  of  the  will,  the 
question  as  to  who  made  them  is  immaterial  since  they 
were  adopted  by  testatrix.  The  real  point  for  considera- 
tion therefore  is  whether  defendants  produced  sufficient 
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evidence  to  contest  the  will  as  established  by  the  sub- 
scribing witnesses  so  as  to  require  the  question  whether 
the  alterations  were  made  subsequent  to  the  execution  of 
the  will  to  be  submitted  to  the  jury. 

The  only  evidence  offered  by  defendants  on  this  point 
was  that  of  two  handwriting  experts,  one  of  whom  testi- 
fied that  the  interlineations  \<^ere  written  subsequent  to 
the  body  of  the  will,  and  the  other  testified  they  were 
written  at  least  sixty  days  after  the  will  itself  was  writ- 
ten. There  is  nothing  to  show  just  when  the  will  was 
written.  It  may  have  been  written  in  fact  at  various 
times  and  the  interlineations  may  have  been  added  as 
an  after  thought  on  the  part  of  testatrix.  But  so  long  as 
this  was  done  before  the  paper  was  finally  attested  or 
acknowledged  before  the  subscribing  witnesses,  the  time 
of  making  the  alterations  is  immaterial.  That  testatrix 
talked  over  with  her  husband  the  question  of  the  disposi- 
tion of  the  estate,  on  July  26, 1908,'three  days  before  his 
death,  is  undisputed.  The  will  must  therefore  have  been 
written  some  time  between  the  date  of  this  conversation 
and  the  day  on  which  testatrix  brought  it  to  the  office 
of  the  notary  for  "recording.''  There  was -therefore  a 
period  of  time  not  exceeding  fifty-six  days  prior  to  the 
execution  of  the  will  within  which  it  must  have  been 
made.  In  view  of  these  facts  the  opinion  of  the  hand- 
writing expert  to  the  effect  that  the  interlineations  were 
written  from  sixty  to  ninety  •days  after  the  main  body  of 
the  will,  based  on  an  examination  made  about  five  years 
subsequent  to  the  date'  of  the  writing,  is  insufficient  to 
overcome  the  prima  facie  case  made  out  by  plaintiffs 
and  to  warrant  submission  to  the  jury  of  the  question 
whether  the  interlineations  were  made  after  the  date  of 
the  execution  of  the  will. 

Judgment  reversed  and  issue  directed  to  be  set  aside, 
costs  to  be  paid  by  appellees. 
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Noble,  Appellant,  v.  Western  Pennsylvania 
Natural  Gas  Co. 

OH  and  gas  lease — Royalties — Measurement  by  meter — Failure 
to  provide  for  pressure  measurement — Custom  —  Pressure  gauge 
— Discovery — Accounting — Bill  in  equity. 

Where  an  oil  and  gas  lease  provides  for  the  payment  of  rental 
by  royalties  to  be  based  on  the  gas  marketed,  the  amount  to  be 
measured  by  meter,  but  is  silent  as  to  the  pressure  at  which  the 
measurements  are  to  be  made,  a  bill  in  equity  for  a  discovery  as 
to  the  readings  of  lessee's  pressure  gauge  affixed  to  the  pipe  near 
the  meter,  and  for  an  accounting,  will  be  dismissed  where  plain- 
tiff's contention  that  there  was  a  custom  that  measurements  be 
made  at  a  certain  pressure  was  not  supported  by  evidence,  where 
it  appeared  that  the  almost  universal  practice  was  to  stipulate  in 
the  lease  the  pressure  at  which  the  gas  was  to  be  measured  and 
that  such  stipulations  varied;  and  where  it  was  admitted  that 
during  the  negotiations  for  the  making  of  the  lease  notEing  was 
said  on  the  subject  of  pressure  by  the  parties. 

Argued  Oct.  13,  1916.  Appeal,  No.  117,  Oct.  T.,  1916, 
by  John  H.  Noble,  from  decree  of  C.  P.  Allegheny  Co., 
July  T.,  1915,  No.  129,  in  Equity,  dismissing  bill  in 
equity  for  discovery  and  accounting  in  case  of  John  H. 
Noble  and  Margaret  Cora  Noble  v.  Western  Pennsyl- 
vania Natural  Gas  Company.  Before  Brown,  C.  J., 
Mestrbzat,  Potter,  Stewart  and  Walung,  JJ.  Af- 
firmed. 

Bill  in  equity  for  discovery  and  accounting. 
SnAFBR,  P.  J.,  filed  the  following  findings  of  fact  and 
conclusions  of  law : 

FINDINGS  OF  FACT. 

First.  The  plaintiffs  in  February,  1914,  made  to  the 
defendant  an  oil  and  gas  lease,  whereby  they  let  to  the 
defendant  a  farm  containing  98  acres,  in  Hempfleld 
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Township,  Westmoreland  County,  for  one  year  or  as 
long  as  oil  and  gas  should  be  found  in  paying  quantities ; 
and  iit  consideration  of  the  premises  the  defendant  lessee 
agreed  to  deliver  to  the  plaintiflf,  John  H.  Noble,  one  of 
the  lessors,  one-sixth  of  the  oil,  if  oil  were  found  and  if 
gas  were  found  in  sufficient  quantities  for  marketing 
"said  gas  shall  be  measured  by  meter  at  the  well" ;  aq^ 
further,  that  if  more  than  one  well  were  drilled  all  the 
gas  should  be  connected  into  one  system  of  pipes  and  i 
meter  or  measuring  station  installed  on  the  premises, 
and  the  lessors  should  receive  as  royalty  for  the  gas  sold 
oflf  the  premises  two  and  one-half  cents  per  thousand 
cubic  feet.  The  lessee  agrees  to  commence  operations 
within  three  months  from  the  date  of  the  lease  and  com- 
plete a  well  within  six  months,  and  to  drill  other  wells 
under  certain  conditions  as  to  production  of  the  first, 
which  are  not  materiial  to  this  case. 

Second.  The  defendant  thereupon  entered  upon  the 
land  and  drilled  a  well  which  produced  gas,  and  after- 
wards drilled  two  others  and  connected  the  three  to- 
gether by  pipes  at  one  point  where  a  meter  was  installed. 

Third.  The  defendant  furnished  to  the  plaintiflfs  each 
month,  beginning  with  June  14th,  up  to  February,  1915, 
statements  of  the  number  of  cubic  feet  of  gas  which 
passed  according  to  the  readings  of  the  meter,  and  paid 
the  plaintiffs  therefor  at  the  rate  of  214c  per  thousand 
on  these  readings;  the  amounts  of  gas  and  the  payments 
thereon  being  set  out  in  the  eighth  paragraph  of  the  bill. 

Fourth.  The  defendant  has,  at  the  meter,  a  recording 
pressure  gauge  which  would  indicate  the  pressure  of  the 
gas  passing  through  the  pipes  at  various  intervals,  and 
had  such  a  gauge  during  the  seven  months  above  men- 
tioned. The  plaintiffs  have  demanded  of  the  defendant 
the  readings  of  this  pressure  gauge,  which  were  refused 
them. 

Fifth.  It  is  an  obvious  physical  fact  that  the  number 
of  atoms  of  gas  contained  in  the  space  of  a  cubic  foot 
depends  upon  the  pressure  exerted  upon  the  gas,  and 
Voii.  CCLV— 33 
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that  the  volume  of  gas  enclosed  in  a  vessel  is  increased  or 
diminished  in  proportion  to  the  increase  or  decrease  of 
pressure  upon  it.  It  is  therefore  evident  that  more 
particles  or  atoms  of  gas  will  pass  through  a  meter  at  a 
high  pressure  than  at  a  low  pressure,  but  that  the  read- 
ing of  the  meter  will  be  the  same  in  each  case.  The  claim 
of  the  plaintiff  is  that  under  the  contract  he  is  entitled 
to  have  the  pressure  of  the  gas  at  various  times  made 
known  to  him,  so  that  by  means  of  certain  mathematical 
tables  and  calculations  it  may  be  ascertained  how  many 
cubic  feet  of  gas  passed  through  the  meter  at  a  definite 
pressure;  and  he  further  contends  that  it  is  the  usual 
and  recognized  custom  in  the  gas  business  in  Western 
Pennsylvania  that  gas  should  be  measured  on  a  pressure 
of  eight  ounces  over  and  above  the  atmospheric  pressure, 
and  that  the  custom  is  reasonable  and  universal  in  the 
district  and  prevailed  at  the  time  the  lease  was  made. 
The  contention  of  the  defendant  is  that  there  is.  no  such 
custom  and  that  the  true  meaning  of  the  contract  is,  that 
the  provision  for  measuring  the  gas  by  meter  at  the  well 
without  any  statement  of  the  pressure  at  which  it  was  to 
be  measured  means  that  it  is  to  be  measured  at  line 
pressure,  that  is,  the  varying  pressure  of  the  gas  in  the 
line  from  time  to' time. 

Sixth.  As  to  the  custom  set  up  by  the  plaintiff  to 
measure  the  gas  at  eight  ounces  pressure  or  to  reduce 
it  to  such  measurement  by  calculation,  no  evidence  was 
produced  from  which  the  existence  of  any  such  custom 
could  be  found.  It  was  shown  that  it  was  the  common 
practice  if  not  the  universal  practice,  in  drawing  leases 
or  contracts  of  this  kind,  to  state  the  pressure  at  which 
the  gas  was  to  be  measured,  and  that  this  was  some- 
times eight  ounces  and  more  frequently  ten  ounces  and 
sometimes  one  pound  or  more,  according  to  the  agree- 
ment of  the  parties;  and  there  was  no  evidence  from 
which  it  could  be  inferred  that  any  particular  pressure 
other  than  line  pressure  was  meant  when  no  express  pro- 
vision as  to  the  pressure  was  contained  in  the  contract 
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Seventh.  It  was  admitted  by  all  the  parties  to  the  con- 
tract that  during  negotiations  for  its  making,  nothing 
whatever  was  said  on  the  subject  of  pressure. 

CONCLUSIONS  OP  LAW. 

We  are  clearly  of  opinion  that  when  the  parties  con- 
tracted that  the  gas  should  be  measured  by  meter  at  the 
well,  without  anything  being  said  about  the  pressure 
and  without  any  obligation  on  the  part  of  the  lessee  to 
keep  any  measurement  of  record  of  the  pressure,  they 
must  be  deemed  to  have  meant  that  a  meter  should  be 
put  upon  the  line  and  tiie  gas  passed  through  it  from  the 
well,  and  that  it  should  be  paid  for  according  to  the 
readings  of  the  meter.  Having  found  that  there  was 
no  custom  to  the  contrary,  it  will  follow  that  the  plain- 
tiffs have  no  right  to  a  disclosure  of  the  readings  of  the 
pressure  gauge  of  defendant,  and  no  right  to  recover 
from  defendant  anything  beyond  the  rental  already  paid 
or  accounted  for,  as  set  out  in  the  bill.  The  bill  must, 
therefore,  be  dismissed  with  costs  to  be  paid  by  the  plain- 
tiff.   Let  a  decree  be  drawn  accordingly. 

The  lower  court  dismissed  the  bill.  Plaintiff  ap- 
pealed. 

Errors  assigned  were  in  dismissing  complainants 
exceptions  to  findings  of  fact  and  conclusions  of  law,  and 
in  dismissing  the  bill. 

H.  V.  Bldxter,  of  Lazear  &  Bldxter^  with  him  T.  C. 
Lazear  and  J.  T.  Lazear ^  for  appellant,  cited :  Bubb  v. 
Parker  &  Edwards  Oil  Co.,  252  Pa.  26;  Placcus  v.  West 
Penn  Gas  Co.,  213  Pa.  561. 

Samuel  McOlay,  with  him  W.  A.  Seifert  and  Reed, 
Smith,  Shaw  &  Beal,  for  appellee. — ^An  oil  and  gas 
lease  is  to  be  construed  most  strongly  against  a  lessor, 
and  the  pressure  at  which  the  gas  is  to  l^  measured  can- 
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not  be  inserted  therein  unless  the  testimony  is  clear, 
precise,  and  indubitable  that  the  parties  had  agreed 
upon  the  pressure  and  it  had  been  omitted  from  the  con- 
tract either  by  fraud  or  mistake :  Collison  v.  Philadel- 
phia Company,  233  Pa.  350;  Ambler  v.  Phillips,  132  Pa. 
167;  Collins  v.  Mechling,  1  Pa.  Superior  Ct.  594;  Sny- 
der V.  Phillips,  25  Pa.  Superior  Ct.  648. 

Per  Curiam,  January  8, 1917 : 

The  decree  in  this  case  is  affirmed,  at  the  costs  of  ap- 
pellants, on  the  facts  found  and  the  legal  conclusions 
reached  by  the  learned  president  judge  of  the  court  be- 
low. 


Klenzing  v.  Greenfield  Lumber  Co.,  Api)ellant. 

Negligence — Master  and  servant — Scaffold — Defective  fastening 
— Fall — Fellow  servant  rule — Case  for  jury — Act  June  10,  1907, 
P.  L.  62S. 

1.  In  an  action  by  an  employee  against  a  contractor  to  recover 
damages  for  personal  injuries  resulting  from  a  fall  occasioned  by 
the  alleged  failure  of  the  defendant  to  properly  fasten  scaffold 
uprights  used  in  the  construction  of  a  porch,  the  case  is  for  the 
jury  and  a  verdict  and  judgment  for  the  plaintiff  will  be  sustained 
where  it  appears  that  the  scaffold  had  been  placed  in  position  by 
defendant's  foreman,  that  plaintiff,  who  took  no  part  in  its  erec- 
tion or  use  was  directed  to  tear  the  scaffold  down,  and  while  en- 
gaged in  so  doing,  in  order  to  avoid  crossing  over  a  stairway  be- 
tween joists,  swung  outside  and  around  one  of  the  uprights  when  it 
pulled  out  and  threw  him  to  the  ground,  causing  the  injuries  com- 
plained of. 

2.  In  such  case  where  the  foreman  acted  in  a  dual  capacity,  not 
only  in  doing  the  work  himself  but  in  exercising  supervision  over 
the  manner  and  method  of  doing  the  work,  the  defendant  was 
properly  held  liable  for  his  negligence. 

8.  In  such  case  plaintiff's  right  to  recover  was  not  wholly  de- 
pendent upon  the  provisions  of  the  Act  of  June  10,  1907,  P.  L. 
623,  providing  that  the  feUow  servant  rule  shall  not  be  a  def^ise  in 
certain  cases,  where  there  was  evidence  that  the  foreman  naed  a 
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faulty  method  of  construction  in  the  erection  of  the  scaffold, 
whidi  if  believed  would  tend  to  fix  direct  liability  on  defendant 
for  plaintiff's  injuries,  irrespective  of  said  act 

Argued  Oct.  16, 1916.  Appeal,  No.  130,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1915,  No.  1430,  on  verdict  for  plaintiff  in  case 
of  John  Elenzing  v.  Greenfield  Lumber  Company.  Be- 
fore Brown,  C.  J.,  Potter,  Moschziskbr,  Frazbr  and 
Walung,  J  J.    Affirmed. 

Trespass  for  personal  injuries. 

The  injury  in  question  was  sustained  on  October  15, 
1914. 

Further  facts  appear  in  the  following  opinion  by 
Davis,  J.,  sur  defendant's  motion  for  a  new  trial  and  for 
judgment  n.  o.  v. : 

The  defendant  company  had  a  contract  for  the  erec- 
tion of  a  dwelling  house.  The  plaintiff  w*^s  a  carpenter 
employed  by  the  defendant  in  and  about  the  construction 
of  the  building  and  was  injured  by  falling  off  the  second 
story  porch  of  the  structure.  The  defendant  had  placed 
in  charge  a  man  named  Miller  as  foreman  who  looked 
after  the  work  of  construction  and  had  control  of  the 
plaintiff  and  other  workmen.  At  the  time  plaintiff  was 
injured  he  was  doing  the  work  that  he  had  been  directed 
to  do  by  the  foreman. 

The  facts  leading  up  to  the  cause  of  the  accident  to  the 
plaintiff  are  not  disputed.  Miller,  the  foreman,  and  an- 
other workman  had  partially  erected  and  constructed  a 
two  story  porch  to  the  building,  and  had  also  erected  the 
necessary  scaffolding  required  in  the  porch  construction. 
The  plaintiff  at  this  time  had  done  no  work  on  the  porch 
or  scaffolding  while  in  course  of  construction.  The  fore- 
man then  directed  the  plaintiff  and  another  workman  to 
do  certain  work  on  the  porch,  the  placing  of  moulding, 
sheeting,  etc.  The  porch  work  had  proceeded  to  the  ex- 
tent that  the  roof  was  ready  for  slating,  the  floor  joists 
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laid  and  an  opening  made  through  the  second  floor  joists 
three  by  nine  (3x9')  feet  for  a  stairway.  The  roof  of  the 
second  story  porch  was  supported  on  the  side  and  away 
from  the  building  by  four  two  by  four  (2x4")  inch  tem- 
porary uprights  running  from  the  second  floor  joists  to 
the  porch  plate.  The  uprights  at  the  bottom  were  toe- 
nailed into  the  joists  and  were  not  nailed  at  the  top  to 
the  porch  plate^  and  were  also  held  in  place  by  the  weight 
of  the  roof  structure  resting  on  the  uprights. 

At  this  point  in  the  work  it  appears  that  no  further 
use  of  the  scaffolding  was  required,  and  that  plaintiff 
and  his  fellow  workman  were  directed  by  Miller,  the 
foreman,  to  tear  down  the  scaffold.  In  doing  this  work 
plaintiff  began  oh  the  second  story  end  of  the  porch  and 
had  done  the  work  up  to  and  including  the  third  upright, 
and  to  avoid  crossing  over  the  stairway  opening  between 
the  joists,  he  swung  outside  and  around  the  upright, 
when  it  pulled  out  from  the  top,  and  plaintiff  was  thrown 
to  the  ground  and  severely  injured. 

The  omission  to  nail  the  uprights  to  the  porch  plate  is 
the  negligence  upon  which  the  plaintiff  bases  his  right  to 
recover  damages  against  the  defendant  company  for  the 
injuries  he  has  sustained. 

Considerable  evidence  was  offered  by  both  plaintiff 
and  defendant  whether  to  or  not  t6  fasten  the  uprights 
at  the  top  was  the  usual  or  customary  way  of  doing  such 
porch  construction  work,  and  the  jury  has  found  against 
the  defendant's  contention  that  the  uprights  had  been 
erected  and  constructed  in  the  usual  and  customary  way, 
and  that  it  was  due  to  this  faulty  construction  that 
plaintiff  was  injured. 

The  defendant  filed  a  point  for  binding  instructions 
and  now  asks  for  judgment  non  obstante  veredicto  on 
the  ground  that  the  defendant  had  performed  its  whole 
duty  to  plaintiff  in  furnishing  proper  materials  for  the 
porch  and  scaffold  construction,  and,  so  far  as  the  evi- 
dence goes,  competent  and  skillful  workmen  as  coem- 
ployees  with  plaintiff  on  the  work;  that  the  negligence 
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found  by  the  jury  in  not  fastening  the  uprights  at  the  top 
was  the  negligence  of  a  fellow  servant;  that  the  omis- 
sion to  nail  the  upright  supports,  either  on  the  part  of 
Miller  or  the  other  workman,  was  not  incidental  to  any 
duties  of  superintendence  that  Miller  as  foreman  was  re- 
quired to  perform,  but  merely  the  performance  of  a 
manual  act  within  the  scope  of  the  duties  of  any  work- 
man, citing  the  cases  of  Ross  v.  Walker,  139  Pa.  42; 
Peeney  v.  Abelson,  49  Pa.  Superior  Ct.  163 ;  McGrath  v. 
Thompson,  231  Pa.  631. 

The  rulings  in  these  cases  do  not  control  the  case  at 
bar.  The  plaintiff  was  not  injured  by  any  manual  act 
of  Miller,  the  foreman,  or  by  any  other  workman  in  or 
about  the  erection  or  construction  of  the  scaffolding,  nor 
in  the  use  of  the  scaffolding  after  being  constructed. 
The  scaffolding  had  filled  its  purpose  and  thfe  work  had 
passed  to  another  condition.' 

One  of  the  duties  of  a  master,  or  any  one  representing 
the  master,  is  to  provide  that  workmen  have  a  reason- 
ably safe  place  to  work.  Miller,  under  the  evidence  in 
the  case,  had  the  supervision  of  the  work  and  the  con- 
trol of  the  workmen.  He  represented  the  master  in  the 
performance  of  these  duties.  The  negligence  of  this 
case  is  not  an  act  of  a  fellow  workman  committed  in  the 
ordinary  course  or  progress  of  the  work.  Miller,  the 
foreman,  was  acting  in  a  dual  capacity,  not  only  doing 
the  work  himself,  but  exercising  supervision  over  the 
manner  and  method  of  doing  the  work.  The  defendant 
company  had  adopted  an  improper  way  of  porch  con- 
struction in  not  securing  the  temporary  upright  sup- 
ports at  the  top.  Miller,  as  an  experienced  workman 
having  charge  of  the  work,  did  not  follow  the  usual  meth- 
od of  construction,  but,  as  shown  by  the  evidence,  fol- 
lowed the  method  used  by  his  principal.  It  was  the  omis- 
sion to  perform  a  usual  and  customary  act  which,  if  it 
had  been  performed,  would  have  made  the  place  reason- 
ably safe  in  which  the  plaintiff  was  directed  to  do  his 
work. 
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The  finding  of  the  jury  that  such  upright  supports  in 
all  building  construction  should  be  nailed  at  the  top 
in  order  to  render  thfem  safe  from  giving  way  not  only 
convicted  Miller,  who  had  charge  of  the  work,  of  n^li- 
gence,  but  also  the  defendant  company  in  not  requiring 
it  to  be  done  by  the  person  who  had  charge  of  the  work. 

We  are  of  the  opinion  that  plaintiff's  right  to  recover 
in  this  case  does  not  depend  entirely  wpon  the  provisions 
of  the  Act  of  June  10,  1907,  P.  L.  523,  "extending  and 
defining  the  liability  of  employers,"  for  if  the  defendant's 
foreman  was  following  an  improper  or  faulty  method  of 
construction  in  the  erection  of  the  scaffolding  or  porch 
used  or  adopted  by  the  defendant  company  which  re- 
sulted in  a  condition  that  rendered  the  place  unsafe  for 
plaintiff  to  perform  the  work  that  he  was  directed  to  do, 
and  in  the  performance  of  which  he  was  injured,  the  de- 
fendant company  should  be*iield  directly  responsible  for 
the  results  whether  the  defendant  was  supervising  the 
work  or  any  other  person  acting  under  its  authority: 
Studebaker  v.  Shelby  Steel  Tube  Co.,  226  Pa.  239. 

Verdict  for  plaintiff  for  |3,245  and  judgment  thereon. 
Defendant  appealed. 

Error  assigned,  among  others,  was  in  refusing  defend- 
ant's motion  for  judgment  n.  o.  v. 

A.  C.  Christiansen,  with  him  Oeorge  C.  Bradshaw,  for 
appellalat. 

T.  M.  Qealey,  with  him  A.  J,  Eckles,  for  appellee. 

Per  CujBiAM,  January  8, 1917 : 

The  judgment  in  this  case  is  affirmed  on  the  opinion  of 
the  learned  court  below  overruling  defendant's  motions 
for  a  new  trial  and  for  judgment  non  obstante  veredicto. 
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O'Leary^s  Estate, 

Wills — Leffacies — Interest  on  pecuniary  legncies^-Construction 
— Income. 

Where  trustees  under  a  will  are  given  the  entire  real  and  per- 
sonal estate  of  testator  with  direction  to  convert  the  same  from  time 
to  time  at  their  discretion,  thus  providing  funds  from  which  lega- 
cies are  to  be  paid,  and  the  trustees  hold  the  personalty  and  post- 
pone the  conversion  of  the  real  estate  beyond  a  one-year  period  for 
the  advantage  of  the  estate,  the  specific  pecuniary  legatees  are  en- 
titled to  interest  on  their  legacies  from  one  year  from  testator's 
death,  and  this  is  particularly  true  where  the  testator  has  given 
the  income  of  most  of  such  legacies. 

Argued  Oct.  16,  1916.  Appeal,  No.  132,  Oct.  T.,  1916, 
by  Elizabeth  Lawler,  from  adjudication  of  O.  C.  Alle- 
gheny Co.,  Feb.  T.,  1916,  No.  188,  in  Estate  of  Frank  A. 
O'Leary,  Deceased.  Before  Brown,  C.  J.,  Potter, 
MoscHziSKER,  Frazer  and  Walling,  J  J.   AflSrmed. 

Exceptions  to  adjudication. 

Miller,  J.,  filed  an  opinion,  in  part  as  follows : 

After  providing  in  the  first  paragraph  of  his  will  for 
certain  specific  legacies  consisting  of  jewelry  and  watch- 
es, he  provides  in  the  second  paragraph  as  follows : 

"All  the  rest  and  residue  of  my  estate,  real,  personal 
and  mixed,  I  give,  devise  and  bequeath  to  William  A. 
Hoeveler,  John  J,  O'Leary,  son  of  my  brother,  John,  and 
to  George  C.  Burgwin  and  to  the  survivor  or  survivors 
of  them,  their  heirs  and  assigns,  in  trust  nevertheless  to 
sell  the  same  from  time  to  time  for  such  prices  and  on 
such  terms  as  they  shall  think  proper  and  the  same  to 
convey  and  transfer  to  the  purchasers  absolutely  and  in 
fee  simple  without  liability  on  the  part  of  the  purchasers 
to  see  to  the  application  of  the  purchase-money,  the  pro- 
ceeds of  said  sales  to  be  distributed  and  paid  out  by  my 
executors  as  hereinafter  directed.'^ 

He  then  directs  his  executors  to  provide  for  a  burial 
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vault  or  monument,  to  invest  |12,000  in  mortgages,  the 
income  thereof  to  be  paid  to  his  niece,  and  after  her  death 
over  to  parties  named;  exclusive  of  other  specific  leg- 
acies which  have  been  paid,  he  directs  and  there  remains 
unpaid  the  amount  specified  to  be  invested  for  the  care 
of  his  burial  lot  in  the  cemetery  |4,000,  to  the  trustees 
to  invest  |12,000  and  to  pay  the  income  to  Mary  O'Leary 
with  remainder  over;  to  the  four  children  of  Stella 
Hoeveler  Kennedy  each  |2,000,  to  Dr.  Walter  B.  Ure 
|1,000,  to  the  trustee  for  Mrs.  Herman  Knake  for  life 
with  remainder  over  f5,000,  and  the  trustees  to  invest 
16,000  and  pay  the  interest  to  Anna  A.  Qerst  for  life  with 
remainder  over.  The  other  pecuniary  legacies  were  paid 
some  time  ago. 

Decedent's  estate  consisted  largely  of  real  estate.  At 
the  time  of  his  death  and  for  some  years  thereafter  liti- 
gation was  pending  touching  his  title  to  all  this  property,^ 
which  at  the  expiration  of  several  years  was  settled,  vest- 
ing title  in  his  estate.  The  properties  are  situated  on 
Wylie  avenue  and  Fifth  avenue  in  what  is  known  as  the 
Hump  District.  The  movement  for  the  so-called  cutting 
of  the  Hump  started  and  has  recently  been  completed, 
effecting  very  material  changes  in  all  these  properties. 
Owing  to  the  litigation  described  and  the  change  in  grade 
of  the  properties,  sales  thereof  could  not  be  made,  the 
condition  of  the.  real  estate  market  being  an  additional 
factor  in  preventing  the  making  of  actual  sales,  although 
the  trustees  continually  had  the  properties  on  the  market 
and  were  endeavoring  to  dispose  of  them.  After  the  com- 
pletion of  the  change  in  grade  in  this  district  ii«;ith  the 
consequent  effect  upon  the  properties,  the  trustees,  not 
being  able  to  sell,  and  in  the  exercise  of  their  discretion 
borrowed  |100,000,  out  of  the  proceeds  of  which  they 
erected  buildings  upon  these  properties  and  have  suc- 
ceeded at  the  time  of  audit  in  procuring  tenants  therefor, 
promising  a  fair  rate  of  income  over  and  above  the 
charges  against  the  same. 

The  personal  estate  is  not  large  in  compar^lon  with  the 
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value  of  the  real  estate ;  it  consisted  of  stocks  and  securi- 
ties which  in  the  judgment  of  the  trustees  could  not  be 
sold  to  advantage  ift  the  beginning  of  the  administration 
and  which  were  held  by  them  pending  a  change  in  market 
conditions  and  which  resulted,  the  record  shows,  in  an 
increase  over  the  appraised  price  of  about  |20,000  for  the 
benefit  of  the  estate.  A  large  portion  of  the  proceeds  of 
the  sales  of  these  stocks  was  consummated  during  the 
years  1915  and  1916. 

During  all  this  time,  the  condition  of  the  properties 
not  producing  paying  tenants,  the  taxes  and  expenses  of 
maintenance  exceeded  the  income,  and  to  .meet  these  the 
trustees  were  com;>elled  to  borrow  money  on  their  notes 
and  otherwise  raise  funds  to  keep  the  properties  from 
loss.  The  litigation  described  pending  at  the  time  of 
decedent's  death  and  the  conflict  of  boundary  lines,  es- 
pecially after  new  buildings  were  about  to  be  erected,  oc- 
casioned a  great  deal  of  investigation  and  adjustment  be-  ^ 
tween  these  properties  and  adjacent  owners.  The  bal- 
ance on  hand  consists  of  portions  of  the  sales  of  the  stocks 
and  securities  and  of  the  proceeds  of  the  mortgages  given 
for  the  erection  of  the  buildings  and  to  maintain  the 
property. 

The  pecuniary  specific  legatees  claim  interest  begin- 
ning one  year  after  the  death  of  the  testator.  This  is 
resisted  by  the  residuary  legatees  on  the  ground  that 
these  legacies  could  be  paid  only  by  sajes  of  the  property 
and  that  the  discretion  vested  in  the  trustees  as  to  sales 
thereof,  coupled  with  the  fact  that  no  sales  could  be  made 
to  advantage,  indicate  an  intent  on  the  part  of  the  tes- 
tator to  give  thefSie  legatees  the  amounts  bequeathed  only 
after  funds  were  secured  for  the  purpose  of  meeting  the 
same. 

The  second  paragraph  of  the  will  heretofore  referred 
to  clearly  places  the  entire  estate,  real,  personal  and 
mixed,  in  the  hands  of  the  trustees  with  directions  to 
convert  the  same  from  time  to  time  at  such  prices  and  at 
such  terms  as  they  may  think  proper  and  thus  provides 
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the  funds  from  which  the  bequests  shall  be  paid.  This 
discretion^  coupled  with  the  fact  that  no  negligence  can 
be  found  against  the  trustees  in  the  management  of  these 
properties,  might  bring  the  solution  of  the  question  of 
interest  to  the  general  rule  that  only  when  legacies  are 
payable  or  can  be  paid  does  interest  begin. 

But  it  will  be  observed  that  legacies  were  payable  out 
of  personal  as  well  as  real  estate  and  that  holding  the 
personalty  was  to  the  advantage  of  the  estate.  Why 
should  the  residuary  legatees  have  the  benefit  of  this  in- 
crease as  against  the  preferred  pecuniary  legatees?  The 
discretion  as  to  time  of  conversion  does  not  control  as  to 
time  of  payment.  If  payment  is  postponed,  it  does  not 
follow  that  interest  is  lost :  Huston's  App.,  9  Watts.  472 ; 
Eichelberger's  Est.,  170  Pa.  242. 

Persuasive  as  indicating  testator's  intent  is  the  fact 
that  he  gives  the  income  of  the  most  of  these  legacies.  A 
present  gift  of  income  as  distinguished  from  corpus  en- 
titles the  legatee  to  interest :  Spangler's  Est,  9  W.  &  S. 
135 ;  2  Roper  on  Legacies,  172,  also  p.  1245.  A  gift  of  in- 
come is  equivalent  to  an  annuity  and  is  always  presently 
payable.  Prom  the  character  of  the  pecuniary  legacies 
given  and  from  the  absence  of  any  intent  in  the  will  to 
exempt  these  legacies  from  interest,  the  rule  as  laid  down 
by  the  statute  must  govern,  and  interest  must  be  allowed 
beginning  one  year  after  death.  The  gift  of  income  here 
seems  to  distinguish  this  situation  from  the  rule  under 
the  facts  in  Gunning's  Est.  (No.  3),  234  Pa.  148.  If  the 
contention  of  the  residuary  legatees  were  sustainable  it 
would  follow  that  if  the  preferred  legatees  who  are  en- 
titled to  income  only  should  be  dead  now  they  could  not 
have  received  any  portion  of  the  income  bequeathed  to 
them  during  the  last  eight  years.  S^rch  does'not  reveal 
such  intent  on  the  part  of  testator. 

Errors  assigned  were  in  dismissing  exceptions  to  the 
adjudication,  and  in  distributing  interest  to  specific  pe- 
cuniary legatees. 
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Hill  Burgwin,  of  H.  d  O.  C.  Burgwin,  for  appellant. 

A.  W.  Henderson  and  A.  V.  D.  Watterson,  for  appel- 
lees. 

Per  Curiam,  January  8, 1917 : 

That  the  pecuniary  legatees  were  entitled  to  interest 
on  their  respective  legacies  from  one  year  from  the  testa- 
tor^s  death  is  clearly  demonstrated  in  the  opinion  of  the 
auditing  judge  allowing  it.  For  the  reasons  given  by  him 
for  allowing  it  this  appeal  is  dismissed,  at  appellant's 
costs. 


Kirschler  v.  Wainwright,  Appellant. 

Corporations  —  Banks  —  Insolvent  corporations  —  Lidbilitp  of 
stockholders-statutory  liability — Act  of  March  11, 1872,  P.  L,  SiH 
— Statute  of  limitations — Stockholders  of  record — Interest 

1.  A  creditor  of  an  insolvent  corporation  is  entitled  to  hold  one 
L'able  as  a  stockholder  who  appears  such  on  the  books. 

2.  Where  a  stockholder  who  transfers  his  stock  fails  to  have  the 
transfer  registered  on  the  corporate  books,  he  remains  liable  as  a 
stockholder  to  the  creditors  of  the  corporation. 

3.  Where  the  amount  of  the  liability  of  a  stockholder  is  ascer- 
tained, such  a  liability  from  that  date  will  bear  interest 

4.  In  an  action  by  the  receiver  of  an  insolvent  bank  against  cer- 
tain stockholders  to  recover  on  their  liability  under  the  special  Act 
of  March  11, 1872,  P.  L.  824,  providing  that  stockholders  of  the  bank 
in  question  should  be  individually  liable  for  all  debts  in  double  the 
amount  of  stock  held  by  them,  it  was  held  that  the  action  was  not 
barred  by  the  statute  of  limitations,  although  more  than  six  years 
from  the  date  when  the  receiver  was  appointed,  but  less  than  six 
years  from  the  date  when  upon  petition  of  the  receiver  it  was  ju- 
dicially ascertained  that  the  bank's  collectable  assets  were  insuffi- 
cient to  pay  its  debts  and  enforcement  of  the  full  statutory  lia- 
bility of  stockholders  was  authorized  by  the  court  for  that  purpose. 

5.  In  such  case,  stockholders  registered  in  the  corporate  books 
were  properly  held  liable,  although  the  stock  had  been  purchased 
for  other  parties,  there  being  no  evidence  that  they  had  apprised 
the  corporation  that  they  Held  the  stock  as  trustees. 
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6.  In  such  case,  the  stockholders  were  properly  held  liable  for  in- 
terest on  the  demand  against  them  from  the  date  of  the  assessment. 

Argued  October  18,  1916.  Appeal,  No.  134,  Oct  T., 
1916,  by  defendants,  from  judgment  of  C.  P.  Allegheny 
Co.,  July  Term,  1914,  No.  1325,  on  verdict  for  plaintiff 
in  case  of  Charles  P.  Kirschler,  Receiver  of  the  Traders' 
&  Mechanics'  Bank,  a  corporation,  v.  Samuel  J.  Wain- 
wright  and  Charles  P.  Walker,  Partners  doing  business 
as  Walker  &  Wainwright,  amended  by  the  substitution 
of  The  Colonial  Trust  Company  as  Administrator  of  the 
Estate  of  Charles  P.  Walker,  deceased.  Before  Brown, 
C.  J.,  Mbstrbzat,  Mosghziskbb,  Frazbb  and  Walling, 
JJ.    Affirmed. 

Assumpsit  on  statutory  liability  of  stockholders  of  a 

bank.    Before  Reid,  J. 

The  facts  appear  in  the  opinion  of  the  Supreme  Court 
Verdict  for  plaintiff  for  f  15,015  by  direction  of  the 

court  and  judgment  thereon.    Defendant  appealed. 

Errors  assigned  were  in  entering  judgment  for  the 
plaintiff  and  refusing  to  direct  a  verdict  for  the  defend- 
ants. 

Frederic  W.  Miller,  for  Samuel  J.  Wainwright,  appel- 
lant, with  him  Thomas  D.  McCloskey,  of  Kinnear,  Mo- 
Closkey  d  Best,  for  The  Colonial  Trust  Company,  Ad- 
ministrator, appellant. — The  action  was  barred  by  the 
statute  of  limitations :  Amer  et  al.  v.  Armstrong  et  al., 
6  Pa.  C.  C.  392;  Link  et  al.  v.  McLeod  et  al.,  194  Pa. 
566 ;  Franklin  Savings  Bank,  to  use  of  Miller,  Assignee, 
V.  Bridges,  20  W.  N.  C.  43;  Cook  v.  Carpenter  (No.  1), 
Lipper's  App.,  212  Pa.  165;  Newton^s  Est,  46  Pa.  Su- 
perior Ct.  40. 

William  A.  CfTballener,  with  him  Clarence  Burleigh,  for 
appellee. — The  action  was  barred*  neither  by  the  Act  of 
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March  28, 1867,  P.  L.  48,  nor  the  general  statute  of  limi- 
tations of  March  27, 1713, 1  Sm.  L.  76 ;  Miller  v.  Connor, 
177  Mo.  App.  630  (160  S.  W.  Bepr.  582) ;  Schofleld  v. 
Turner,  213  Pa.  548. 

Opinion  by  Mb.  Justigb  Mosohziskbb,  January  8, 
1917: 

This  action  was  instituted  by  Charles  F.  Kirschler,  as 
Receiver  of  the  Traders'  &  Mechanics'  Bank,  a  corpora- 
tion under  the  laws  of  Pennsylvania,  against  Samuel  J. 
Wainwright  and  Charles  P.  Walker,  copartners  doing 
business  as  Walker  &  Wainwright;  Mr.  Walker  died 
and  the  record  was  amended  by  substituting  his  admin- 
istrator as  a  defendant;  the  suit  was  in  assumpsit  to 
recover  against  the  defendants  on  their  liability  as  stock- 
holders of  the  plaintiff  corporation,  under  the  special 
Act  of  March  11, 1872,  P.  L.  324,  incorporating  the  Odd 
Fellows  Savings  Bank,  the  name  of  which  was  subse- 
quently changed  to  the  Traders'  &  Mechanics'  Bank; 
Section  9  of  this  act  provides  that  "the  stockholders  shall 
be  individually  liable  for  all  debts  and  liabilities  of  said 
bank  double  the  amount  of  stock  held  by  them" ;  judg- 
ment was  entered  on  a  verdict  for  the  plaintiff,  and  the 
defendants  have  appealed. 

The  firm  of  Walker  &  Wainwright  did  a  brokerage 
business  in  the  City  of  Pittsburgh  at  the  time  of  the 
transactions  involved  in  this  case;  in  1902,  forty  shares 
of  the  capital  stock  of  the  plaintiff  bank  were  purchased 
in  their  name,  the  certificate  being  issued  accordingly ; 
in  1903,  a  similar  purchase  of  50  shares  was  made,  which 
was  followed  later  in  1903  by  one  of  20  shares.  The 
evidence* indicates  that  all  this  stock  was  bought  for 
the  account  of  a  customer,  Francis  J.  Torrence,  and 
that  the  certificate  for  each  lot  was  assigned  in  blank 
by  Walker  &  Wainwright  and  delivered  to  Mr.  Torrence, 
such  deliveries  not  being  made,  however,  until  from  three 
days  to  two  years  after  the  respective  purchases ;  more- 
over, notwithstanding  the  execution  and  delivery  of  the 
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several  blank  transfers,  the  stock  in  question  continued 
to  stand  on  the  books  of  the  plaintiff  corporation  in  the 
name  of  Walker  &  Wainwright,  and  no  effort  was 
made  to  apprise  the  bank  of  the  alleged  ownership  of  the 
transferee. 

January  23,  1908,  at  the  suggestion  of  the  attorney 
general  of  the  Commonwealth,  a  temporary  receiver  for 
the  bank  was  appointed  by  the  Common  Pleas  of 
Dauphin  County.  February  4, 1908,  Mr.  Kirschler  was 
made  permanent  receiver,  the  order  for  that  puri)08e 
stating  that  the  bank  was  then  "insolvent  and  in  an  un- 
sound and  unsafe  condition  to  do  business";  further, 
that  "the  manner  of  conducting  its  business"  was  **in- 
jurious  and  contrary  to  the  interests  of  the  public."  The 
receiver  was  authorized  "to  take  charge  of  its  property 

and  wind  up  its  business under  and  subject  to  the 

orders  of  the  court";  and,  having  duly  qualified,  he  pro- 
ceeded with  his  duties. 

February  21, 1910,  Mr.  Kirschler  presented  a  petition 
to  the  proper  court,  in  which  he  averred  an  insufficiency 
of  assets  to  meet  the  bank's  indebtedness,  and  prayed  for 
authority  to  enforce  the  full  statutory  liability  of  its 
stockholders;  whereupon  it  was  ordered  and  decreed 
that  the  petitioner  ^^  and  he  is  hereby  authorized  and 
directed  to  assess  against  each  of  said  stockholders  a  sum 
equal  to  their  statutory  liability  for  the  indebtedness  of 
said  bank,  and  to  collect  the  same."  An  assessment  was 
forthwith  made,  and,  not  being  able  to  collect  the  amount 
alleged  to  be  due  by  the  defendants,  on  May  28, 1914,  the 
receiver  instituted  the  present  suit. 

Defendants  assign  for  error  the  affirmance  of  plain- 
tiff's request  for  binding  instructions,  the  refusal  of  a 
like  request  on  their  own  behalf  and  the  subsequent  de- 
clination to  enter  judgment  for  them  non  obstante  vere- 
dicto; and  they  state  three  questions  involved:  (1) 
When  did  the  statute  of  limitations  begin  to  run?  (2) 
Under  the  circumstances  of  this  case,  were  the  defend- 
ants subject  to  assessment  as  owners  of  the  stock  here  iu 
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controversy?  (3)  If  subject  to  assessment,  were  the  de- 
fendants liable  for  interest  on  the  demand  against  them 
from  the  due  date  thereof? 

On  the  last  two  propositions  the  appellants  contend 
that  they  were  not  legally  liable  as  stockholders,  and,  if 
it  should  be  decided  to  the  contrary,  then  that  no  interest 
should  be  charged  against  them ;  since  we  see  no  shadow 
of  merit  in  either  of  these  contentions,  we  shall  first 
briefly  dispose  of  them  before  taking  up  the  more  serious 
question  of  the  statute  of  limitations.  The  governing 
rules  (rf  law  in  reference  to  defendants'  liability,  both  as 
to  principal  and  interest,  are  thus  stated  in  7  R.  C.  L., 
p.  393,  Sec.  378 :  "A  creditor  of  an  insolvent  corporation 
is  entitled  to  hold  liable  as  a  stockholder  him  who  ap- 
pears to  be  such  on  the  books'' ;  Sec.  390,  "Where  a 
stockholder  who  transfers  his  stock  fails  to  have  the 
transfer  registered  on  the  corporate  books,  he  remains 
liable  as  a  stockholder  to  the  creditors  of  the  corpora- 
tion" (see  Aultman'sApp.,  98  Pa.  505,  516) ;  p.  380,  Sec. 
362,  "The  weight  of  authority  and  reason  are  to  the  effect 
that,  where  the  amount  of  the  liability  of  a  stockholder 

is  ascertained ,  such  a  liability  will  from  that  date 

bear  interest;  this  is  especially  true  if  the  stockholder 
denies  and  contests  the  question  of  his  liability"  (see 
Casey  v.  Galli,  94  U.  S.  673,  677;  Bowden  v.  Johnson, 
107  U.  S.  251,  263).  Therefore,  on  the  admitted  facts 
in  this  case,  without  regard  to  the  alleged  bar  of  the  stat- 
ute of  limitations,  under  the  law  the  defendants  were 
liable  as  stockholders  for  the  full  amount  of  the  assess-" 
ment  against  them,  with  interest  from  the  date  thereof; 
but  the  question  as  to  when  the  statute  commenced  to  run 
against  this  liability,  presents  an  interesting  and  im- 
portant point  which  calls  for  more  extended  considera- 
tion. 

As  already  noted,  the  bank  was  alleged  to  be  insolvent 
on  January  23, 1908,  and  closed  its  doors  not  later  than 
February  4,  1908,  when  the  permanent  receiver  was  ap- 
pointed.   This  suit  was  not  brought  until  May  28, 1914, 
Vol.  cclv — 34 
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more  than  six  years  from  the  initial  date  of  insolvency, 
but  less  than  six  years  from  February  21, 1910,  when  it 
was  judicially  ascertained  that  the  bank's  collectable 
assets  were  insuflBLcient  to  pay  its  debts,  and  enforcement 
of  the  full  statutory  liability  of  the  stockholders  was 
authorized  for  that  purpose.  Hence,  the  controlling 
question  is :  Does  th6  statute  of  limitations  run  from  the 
initial  insolvency  decree,  when  the  receiver  was  ap- 
pointed, or  from  the  time  of  the  decree  ascertaining  the 
deficiency  of  assets  and  authorizing  the  assessment? 
The  court  below,  determined  that  the  latter  was  the 
proper  date  to  fix  upon  in  computing  the  limitation 
period,  and  the  defendants  contend  this  was  error; 
which  contention  we  shall  now  consider. 

The  first  statute  depended  upon  by  the  appellants  is 
the  Act  of  March  28,  1867,  P.  L.  48,  providing  that  *'no 
suit  at  law  or  in  equity  shall  be  brought  or  maintained 
against  any  stockholder  or  director  in  any  corporation 

,  to  charge  him  with  any  claim  for  materials  or 

moneys  for  which  said  corporation could  be  sued, 

or  with  any  neglect  of  duty  as  such  stockholder  or  di- 
rector, except  within  six  years  after  the  delivery  of  the 
materials  or  merchandise  or  the  lending  to  or  deposit  of 

money  with  said  corporation ,  or  the  commisssion 

of  such  act  of  neglect  by  such  stockholder  or  director.'' 
It  is  clear  the  case  before  us  is  not  within  the  express 
terms  of  this  statute,  and  we  are  of  opinion  that  the  act 
never  was  intended  to  apply  to  circumstances  such  as 
here  presented;  furthermore,  absurd  results  would  fol- 
low were  an  attempt  made  to  force  its  application.  As 
said  by  the  learned  court  below,  "If  the  act  applies  so  as 
to  bar  the  statutory  liability  of  stockholders  of  an  in- 
solvent bank,  then  the  statute  would  begin  to  run  when 
the  deposit  is  made  and  not  at  the  insolvency  of  the  bank ; 
and  we  would  have  the  rather  anomalous  position  of  the 
statute  of  limitations  barring  an  action  that  could  not 
be  brought,  because  there  is  certainly  no  liability  of  the 
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stockholder  for  the  debts  of  the  bank  while  the  bank  is 
solvent" 

The  question  remains,  however,  does  the  general  stat- 
ute of  limitations  of  March  27,  1713,  Pa.  Stat,  at  L., 
Vol.  Ill,  p.  12,  apply  and  bar  the  plaintiflPs  action?  In 
disposing  of  this  controlling  point,  the  court  below  states 
that  in  its  opinion  a  ruling  in  Means's  App.,  85  Pa.  75, 
governs.  After  calling  attention  to  the  fact  that  the 
charter  of  the  bank  involved  in  that  case  provided  for 
double  liability  of  stockholders,  the  learned  trial  judge 
says :  "CJertain  creditors  filed  a  bill  against  the  stock- 
holders in  the  Court  of  Common  Pleas  of  Franklin 
County,"  the  bank  being  situated  in  Cumberland  County. 
A  decree  was  entered  against  the  stockholders  and  an 
appeal  was  taken.  The  judgment  of  the  lower  court  was 
reversed  on  three  grounds :  ( 1 )  That  the  court  of  Frank- 
lin County  had  no  jurisdiction  to  entertain  the  bill ;  (2) 
That  tiie  assignees  were  the  proper  parties  to  bring  the 
suit;  (3)  That  the  suit  was  premature.  On  this  last 
reason  the  [Supreme]  Court  says:  'The  debt  due  a  de- 
positor is  still  a  debt  due  from  the  bank.  The  property 
of  the  bank  is  primarily  liable  for  the  payment  of  the 
debts  of  the  corporation.  The  assfets  of  the  bank  should 
first  be  applied  in  discharge  of  that  indebtedness.  The 
personal  liability  of  the  stockholders  is  designed  as  fur- 
ther security  to  the  depositor ;  hence,  although  a  stock- 
holder is  personally  liable  to  a  depositor,  yet,  unless  the 
statute  directs  otherwise,  it  is  a  liability  which  in  equity 
cannot  be  enforced  until  the  assets  of  the  bank,  which  is 
the  primary  debtor,  are  first  exhausted The  as- 
signees have  not  stated  any  account.  The  debts  due  the 
bank  have  not  been  collected.     The  amount  they  will  pay 

has  not  yet  been  ascertained.     It  follows  that this 

bill was     premature.^"    After     thus     reviewing 

Means's  Appeal,  the  court  below  states  this  conclusion 
therefrom :  "If  the  bill  filed  in  the  case  above  quoted  was 
premature  because  it  had  not  yet  been  ascertained  how 
much  of  the  liability  of  the  stockholders  would  be  re- 
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quired  to  meet  the  indebtedness  of  the  bank^  then  the 
statute  of  limitations  did  not  begin  to  run  until  that  fact 
was  ascertained.  So  far  as  the  evidence  in  this  case 
shows  [referring  to  the  case  at  bar],  the  first  adjudica- 
tion of  the  fact  that  the  entire  statutory  liability  of  the 
stockholders  was  necessary  to  meet  the  liability  of  the 
bank  was  in  February,  1910 The  statute  of  limita- 
tions did  not  b^n  to  run  until  the  order  of  court,  Febru- 
ary 21, 1910,  and  was  therefore  not  a  bar  to  this  action." 

It  is  true  the  statute  of  limitations  was  not  directly 
involved  in  Means's  App.,  supra,  but,  unless  a  relevant 
act  of  assembly  expressly  provides  otherwise,  the  rule  is 
that  no  limitation  commences  to  run  against  any  danand 
until  the  obligation  or  debt  is  due  and  payable,  in  the 
sense  that  it  is  defined  sufficiently  to  be  capable  of  en- 
forcement, and  the  case  just  reviewed  plainly  decides 
that  the  statutory  liability  of  stockholders,  such  as  there 
and  here  involved,  is  not  enforcible  until  an  account  has 
been  stated,  the  amount  which  the  assets  of  the  bank  will 
pay  have  been  judicially  ascertained  and  an  assessment 
authorized  to  make  up  the  deficiency.  Moreover,  this 
conclusion  was  reached  by  reasoning  on  general  princi- 
ples, without  controlling  reference  to  the  provisions  of 
any  particular  act  of  assembly;  and,  although  other 
points  were  there  involved,  upon  which  the  judgment  en- 
tered might  rest,  yet  it  cannot  properly  be  said  that  the 
issue  as  to  the  maturity  of  the  action  was  not  a  material 
one,  particularly  when  we  note  the  elaborate  con- 
sideration given  it  by  this  court.  We  agree  witli  the 
learned  trial  judge  that  the  ruling  in  the  Means  case,  as 
to  the  date  when  a  right  of  action  against  a  stockholder 
accrues,  is  controlling  here. 

When  the  court  below  first  held  the  plaintiflf  corpora- 
tion insolvent,  and  appointed  a  receiver,  that  adjudica- 
tion was  a  finding  to  the  effect  that  the  bank  was  then 
unable  to  pay  its  debts  (Com.,  ex  rel.,  Bell,  v.  Trades- 
men's Trust  Co.  of  Philadelphia,  237  Pa.  316,  319),  but 
not  that  the  situation  eventually  would  require  an  en- 
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f  orcement  of  the  stockholders'  statutory  liability,  or,  if  it 
should  so  eventuate,  to  what  extent  the  liahilil^  would 
have  to  be  enforced.  While  much  discussion  in  Swear- 
ingen  v.  Sewickley  Dairy  Co.,  198  Pa.  68,  depended  upon 
by  the  defendants,  may  seem  inconsistent  with  our  posi- 
tion in  this  case,  yet  it  is  to  be  remembered  that  the  ef- 
fort in  that  and  other  like  cases  was  to  secure  payment 
of  the  balance  due  on  a  stock  subscription  con  tract — ^not 
to  enforce  a  statutory  responsibility  such  as  we  have  be- 
fore us  in  the  present  instance.  Some  judges  seem  to 
consider  a  responsibility  of  this  latter  character  analo- 
gous to  a  contractual  liability  for  unpaid  stock  subscrip- 
tions, but  the  judicial  view  upon  the  subject  is  by  no 
means  uniform.  In  our  State  a  distinction  has  been 
drawn  between  the  two,  and,  if  it  is  to  be  compared  to 
anything,  the  statutory  responsibility  of  a  stockholder  is 
considered  more  akin  to  that  of  a  member  of  a  mutual  in- 
surance company  fixed  with  the  obligation  to  pay  a  pro- 
portionate share  of  losses;  as  to  this,  see  Schofleld  v. 
Turner,  213  Pa.  548,  where  we  ruled  that  the  statute  of 
limitations  did  not  begin  to  run  in  favor  of  such  a  mem- 
ber, against  his  liability  to  pay  an  assessment  to  a  re- 
ceiver of  an  insolvent  insurance  company,  from  the  time 
of  its  judicially  declared  insolvency,  but  only  from  the 
date  of  the  decree  ascertaining  its  financial  necessities 
and  authorizing  the  assessment :  see  also  Smith  v.  Bell, 
107  Pa.  ^2,  and  Eichman,  Receiver  of  No.  Schuylkill 
Mutual  Fire  Ins.  Co.,  v.  Hersker,  170  Pa.  402,  411. 

While,  as  before  said,  there  is  far  from  unanimity  of 
opinion  upon  the  subject  in  hand,  yet  the  conclusion 
reacfied  by  the  court  below  is  not  without  support  in 
otiier  jurisdictions,  as  to  which  see  Miller  v.  Connor,  177 
Mo.  App.  630,  631,  638,  639,  where  it  was  held  that  the 
right  of  action  against  shareholders  of  an  insolvent  bank 
for  double  liability  imposed  by  statute  did  not  accrue,  so 
as  to  start  the  running  of  the  statute  of  limitations,  until 
the  insolvency  of  the  bank,  its  inability  to  pay,  and  the 
amount  necessary  to  be  contributed  by  each  stockholder 
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to  liquidate  its  indebtedness,  were  detennined  by  a  com- 
petent tribunal,  the  court  there  saying:  "But  it  is 
argued  on  the  part  of  defendant  that,  as  the  bank  became 
insolvent  and  so  voluntarily  confessed  itself  through  the 
assignment  on  June  15, 1899,  the  cause  of  action  accrued 
on  that  date  against  defendant  and  the  statute  hap 
barred  the  right  to  sue.  It  seems  that  this  argument 
omits  to  reckon  with  the  character  of  liability  imposed 
by  the  statute  on  the  shareholders  in  the  bank.  This 
statute  imposes  a  liability  for  the  debts  of  thiB  bank  in 
favor  of  .the  creditors  of  the  bank  in  double  the  amount 
of  the  par  value  of  shares  held  by  defendant.  Such  is 
not  an  obligation  of  the  shareholder  to  the  bank  as  such, 
but  is  rather  an  obligation  which  it  is  said  is  contractual 
in  character  in  favor  of  the  creditors  and  secondary  to 

the  bank  as  the  principal  debtor This  being  true, 

it  would  seem,  as  a  necessary  sequence,  that  until  the  in- 
solvency of  the  bank,  its  consequent  inability  to  pay,  and 
the  amount  essential  to  be  contributed  by  each  stock- 
holder to  that  end  is  ascertained  and  determined  by  a 
competent  tribunal,  no  cause  of  action  accrues  therefor. 
Indeed,  it  is  said  that  the  ascertainment  of  the  debts  and 
liabilities  of  the  bank  and  the  judicial  determination  of 
the  necessity  and  the  requisite  extent  of  the  enforcement 
of  the  stockholders'  liability  are  essential  prerequisites 
to  the  collection  of  the  amounts  owing  by  them.  Until 
such  an  ascertainment  is  had,  the  liability  and  its  extent 
may  not  be  fixed  upon  anyone,  for  it  may  be  that  the 
bank  during  liquidation  would  realize  sufficient  on  its 
assets,  as  is  frequently  done  through  increase  in  values 
of  investments,  to  pay  out  without  resort  on  the  part  of 
the  creditors  to  the  secondary  obligation  of  the  share- 
holders. When  judicial  ascertainment  is  had  and  the 
assets  of  the  bank  are  definitely  determined  to  be  insuffi- 
cient, then  the  pro  rata  contribution  of  the  shareholders 
may  be  extended  against  them  to  supply  the  deficiency. 
It  is  as  a  result  of  such  judicial  determination  and  ascer- 
tainment that  the  cause  of  action  arises  against  the 
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shareholder  in  a  fixed  amount.  The  amount  thus  fixed 
for  the  shareholder  to  pay  then  becomes  due,  and  it  is 
the  failure  to  pay  it,  when  so  ascertained  to  be  due,  that 
constitutes  the  breach  of  duty  because  of  which  the  cause 
of  action  accrues.  This  being  true,  the  statute  of  limi- 
tations does  not  commence  to  run  until  that  time."  See 
also  Hale,  Receiver,  v.  Cushman,  96  Me.  148,  where  it 
was  held  tiiat  the  liability  of  a  stockholder  to  contribute 
to  the  payment  of  the  debts  of  a  corporation  *'does  not 
arise  at  the  time  of  the  insolvency  of  the  corporation,  nor 
until  it  has  been  judicially  determined  that  a  resort  to 
the  liability  of  the  stockholder  is  necessary  and  authority 
is  given  to  enforce  it" ;  that  "there  is  no  breach  of  duty 
by  the  stockholder,  and  the  cause  of  action  upon  such 
liability  does  not  accrue  until  then" ;  and  Craig's  App., 
92  Pa.  396,  400,  where  this  court  said  upon  the  subject 
of  bank  stockholders'  double  liability:  "Certain  it  is, 
these  men  can  be  compelled  to  pay  no  more  than  a  rata- 
ble share  of  the  debts  of  the  bank  proportioned  to  the 
amount  of  their  stock ;  but  in  this  case  that  share  has  not 

yet  been  ascertained They  are  not  sureties,  their 

liability  is  special  and  sub  modo  only ;  it  is  limited  to  an 
amount  equal  to  their  subscriptions,  and  it  accrues  only 
when  the  assets  of  the  bank  have  been  exhausted,  nor  can 
it  be  enforced  except  by  a  judicial  decree  first  had  and 
obtained:  Means's  App.,  85  Pa.  75.  The  effort  here, 
however,  is  to  compel  contribution before  such  de- 
cree, and,  hence,  before  there  is  any  legal  liability ;  this 
cannot  be  done."  In  Schlaudecker's  App.,  22  W.  N.  C. 
37,  39,  we  ruled:  "The  personal  liability  of  the  stock- 
holder  is  not  in  the  nature  of  direct  ii;idebtedness 

to  the  corporation  or  its  creditors,  but  rather  a  collateral 
liability  which  may  or  may  not  occur  upon  the  final  dis- 
position of  the  assets • . ,  and  in  this  the  stockholders 

are  guarantors  rather  than  sureties" ;  and  see  Aultman's 
App.,  98  Pa.  505,  at  p.  515. 

In  conclusion  we  may  say :  while  the  authorities  on 
the  subject  indicate  that,  when  the  enforcement  of  the 
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whole  statutory  liability  of  a  stockholder  is  necessary  to 
assist  in  meeting  the  demands  of  a  given  situation,  a 
formal  assessment  of  a  particularly  designated  amount 
is  not  required,  yet  they  also  show  that,  in  a  case  like 
this,  judicial  ascertainment  of  the  fact  of  the  necessity 
for  such  a  full  enforcement  is  required  before  a  right  of 
action  accrues  against  the  stockholder  of  an  insolvent 
corporation.  Here,  as  pointed  out  by  the  court  below, 
"the  first  adjudication  of  the  fact  that  the  entire  statu- 
tory liability  of  the  stockholders  was  necessary  to  meet 
the  liabilities  of  the  bank  was  in  February,  1910'^ ;  hence 
the  period  of  limitation  had  not  run  when  this  action 
was  instituted  in  1914,  and  the  learned  trial  judge  proj)- 
erly  so  held.  There  was  no  dispute  on  the  essential  facts 
in  the  case,  and,  under  the  law,  there  was  nothing  for  the 
jury  to  pass  upon ;  therefore,  it  follows  that  no  error  was 
committed  in  giving  binding  instructions  for  the  plain- 
tiff, in  declining  such  instructions  for  the  defendant,  or, 
subsequently,  in  entering  judgment  on  the  verdict. 

The  assignments  are  all  overruled  and  the  judgment  is 
afBirmed. 


Eorschler  v.  Colonial  Trust  Company,  Appellant. 

Argued  October  18,  1916.  Appeal,  No.  135,  Oct  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  Oct.  T.,  1914,  No.  38,.  on  verdict  for  plaintiff  in  case 
of  Charles  F.  Kirschler,  Eeceiver  of  the  Traders'  &  Me- 
chanics' Bank,  a  corporation,  v.  The  Colonial  Trust 
Company,  Administrator  of  the  Estate  of  Charles  P. 
Walker,  deceased.  Before  Brown,  C.  J.,  Mbstbezat, 
MoscHZiSKBB,  Frazbb  and  Walling,  J  J.    AlHrmed. 

Assumpsit  on  statutory  liability  of  stockholders  of  a 
bank.    Before  Evans,  J. 

In  addition  to  the  facts  appearing  in  Kirschler  v. 
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Wainwright,  255  Pa.  525,  it  appears  that  defendant's 
decedent,  Charles  P.  Walker,  was  the  holder  (rf  106  shares 
of  the  capital  stock  oi  the  Traders'  &  Mechanics'  Bank, 
successor  to  the  Odd  Fellows'  Savings  Bank,  ot  the  par 
value  of  |50  each,  and  that  he  filed  an  affidavit  of  defense 
to  the  action,  and  that  subsequently  the  Colonial  Trust 
Company,  as  administrator,  was  substituted  as  defend- 
ant and  filed  an  affidavit  of  defense  setting  forth,  amon^ 
other  things,  that  the  action  was  barred  by  the  statute 
of  limitations,  and  subsequently  by  leave  oi  court  pleaded 
the  statute  of  limitations. 

Verdict  for  plaintiff  by  direction  of  the  court  for  f  14,- 
488.43  and  judgment  thereon.     Defendant  appealed. 

Errors  assigned  were  in  directing  a  verdict  for  the 
pkdntifl  and  the  refusal  to  direct  a  verdict  for  the  de- 
fendant and  to  enter  judgment  for  the  defendant  n.  o.  v. 

Thomas  D.  McCloskey^  of  Kmnear,  McCloskey  &  Best, 
for  appellant. 

William  A,  Challener,  with  him  Clarence  Burleigh,  for 
appellee. 

Opinion  by  Mb.  Justice  Mosghziskeb,  January  8, 
1917: 

This  is  a  companion  appeal  to  Kirschler,  Receiver,  v.. 
Walker  &  Wainwright,  just  decided.  The  points  in- 
volved in  each  are  the  same,  except  that  in  the  case  at 
bar  this  question  is  presented  by  the  plaintiffs :  Did  the 
defendant  enter  its  plea  of  the  statute  of  limitations  in 
due  time,  the  plea,  by  leave  of  court,  having  been  filed 
nunc  pro  tunc,  after  verdict  for  the  plaintiff,  as  of  a  date 
prior  to  trial? 

Since,  in  the  other  case,  we  have  already  decided  that, 
on  the  facts  presented,  the  statute  of  limitations  was  no 
bar  to  tile  action  and  the  same  ruling  applies  here,  it  be 
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comes  unnecessary  to  determine  the  above  stated  ques- 
tion raised  by  the  appellee. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  afBirmed. 


Donner,  Appellant,  v.  Wilson. 

Stochhrohers — Agency — Authority  to  sell — Price. 

In  an  action  by  stockbrokers  against  the  owner  of  shares  of  stock, 
alleged  to  haye  been  placed  in  their  hands  for  sale,  for  damages  re- 
sulting'from  the  failure  of  the  owner  to  deliyer  the  shares  to  the 
purchaser,  whereby  the  brokers  were  compelled  to  repurchase  at  an 
advanced  price  and  deliyer  to  their  yendee,  where  it  appeared  that 
the  stock  had  been  sold  by  the  plaintiffs  at  a  lower  price  than  de- 
fendant had  authorized,  a  yerdict  and  judgment  for  the  defendant 
will  be  affihned. 

Argued  October  18,  1916.  Appeal,  No.  153,  Oct.  T., 
1916,  by  plaintiffs,  from  judgment  of  C.  P-  Allegheny 
Co.,  July  T.,  1914,  No.  673,  on  verdict  for  defendant  in 
case  of  P.  E.  Donner,  C.  L.  Ohilds  and  0.  W.  Woods,  (Co- 
partners under  the  firm  name  of  Donner,  Childs  & 
Woods,  V.  Mary  O.  Wilson.  Before  Bbown,  C.  J.,  Mbs- 
TBBZAT,  MoscHziSKBB,  Fbazbb  and  Walling,  JJ.  Af- 
firmed. 

Assumpsit  to  recover  damages  by  reason  of  defend- 
ant's failure  to  deliver  certain  shares  of  stock. 

Prom  the  record  it  api)eared  that  in  June,  1911,  the 
defendant  was  the  owner  of  seventy  shares  of  the  capital 
stock  of  the  West  End  Savings  &  Trust  Company.  One 
Mackin,  acting  for  the  defendant,  employed  the  plaintifRs 
to  sell  sixty  shares  of  the  stock.  The  plaintiffs  sold  fif- 
teen shares  at  |155  per  share  and  the  sale  was  confirmed 
by  the  defendant.  The  defendant  subsequently  notified 
the  plaintiffs  not  to  sell  stock  at  less  than  |160  per  share. 
Subsequently  Mackin  gave  the  plaintiffis  an  order  to  sell 
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forty-five  shares  at  f  155  per  share.  The  plaintiffs  did 
not  communicate  Mackin's  instructions  to  def endant^  but 
executed  tiie  order  and  requested  the  defendant  to  deliver 
the  shares  to  the  purchaser,  which  she  refused  to  do  and 
the  plaintiffs  were  compelled  to  repurchase  the  stock  for 
1205  a  share.  Plaintiffs  brought  suit  alleging  their  em- 
ployment, the  agency  of  Mackin,  defendant's  breach  of 
contract  and  their  loss. 

Further  facts  appear  in  the  following  opinion  of  the 
court  below,  Cabpbntbb,  J.,  refusing  a  new  trial : 

Plaintiffs  are  stock  brokers  and  as  such  were  author-- 
ized  to  sell  stock  owned  by  defendant  in  West  End  Sav- 
ings Bank  &  Trust  Company. 

The  authority  to  sell  was  given  in  June,  1911,  and  the 
first  sale  was  made  early  in  October,  1912,  at  which  time 
15  shares  were  disposed  of  at  f  155  per  share.  Mrs.  Wil- 
son expressed  some  dissatisfaction  with  this  sale,  but 
ratified  it  Under  date  October  4,  1912,  she  wrote  de- 
fendants as  follows :  "Please  do  not  sell  any  more  West 
End  Savings  Bank  Stock  for  less  than  f  160  per  share." 
The  postal  card  from  which  these  words  are  quoted  was 
introduced  in  evidence  by  plaintiff  and  is  marked  "Ex. 
7."  Mr.  Woods,  when  testifying  in  chief,  was  shown  the 
postal  card  and  in  answer  to  the  question  as  to  whether 
he  had  received  it  from  Mrs.  Wilson  said,  'TTes,  sir,  it 
evidently  was  received  right  after  the  first  fifteen  shares 
was  sold."  D^endant  testified  that  at  a  later  date  she 
was  called  by  'phone  by  some  person  in  plaintiff's  place 
of  business  who  asked  her  if  she  would  sell  ten  shares 
additional  to  the  party  who  had  bought  the  15  shares, 
and  that  she  replied  that  she  wouldn't  sell  any  more  at 
any  price.  On  cross-examination  Mr.  Woods  stated  in 
reference  to  changes  in  price  (meaning  asking  price), 
that  his  recollection  was  that  most  of  the  changes  were 
verbal,  with  the  exception  of  one  letter  from  Mr.  Mackin 
and  one  from  Mrs.  Wilson.  The  Mackin  letter  was  writ- 
ten in  June,  1913.  He  was  asked  if  he  had  any  com- 
munication with  Mrs.  Wilson  other  than  the  matter  con- 


Digitized  by  VjOOQ IC 


540  DONNER,  Appellant,  v,  WILSON. 

Opinion  of  Court  below — ^Assignment  of  Erroxs.  [255  Pa. 
tained  in  the  postal  card,  and  replied  "No,  sir,  I  didn't 
think  it  was  necessary.''  Complaint  is  made  that  the 
court  did  not  lay  down  the  correct  rule  as  to  the  burden 
of  proof.  We  are  unable  to  discover  the  error  of  which 
complaint  is  made.  Primarily  the  burden  rested  on 
plaintiff.  Haying  showii  general  authority  to  sell  and 
that  one  sale  had  been  made  and  ratified  by  defendant, 
the  burden  of  showing  revocation  of  any  limitation  on 
the  power  to  make  an  additional  sale  was  on  the  defend- 
ant, and  specific  instructions  to  that  effect  were  given. 
If  the  jury  believed  Mrs.  Wilson's  version  of  the  transac- 
tion was  correct  then  it  was  necessitry  for  plaintiffs  to 
show  a  renewal  of  authority  to  sell  at  f  155  per  share. 
Inasmuch  as  Mr.  Woods  produced  the  postal  card  writ- 
ten by  Mrs.  Wilson  limiting  the  selling  price  to  f  160 
per  share,  the  burden  of  showing  authority  to  sell  for  less 
rested  upon  plaintiffs,  and  so  far  as  the  evidence  shows, 
Mrs.  Wilson  was  not  consulted  by  the  brokers  as  to  price. 
Had  she  authorized  Mackin  to  fix  the  price  at  f  160  it 
might  be  inferred  that  he  had  the  right  to  reduce  the 
price,  but  having  received  positive  orders  in  writing, 
from  the  principal,  not  to  sell  below  a  price  specified,  the 
burden  of  showing  a  modification  by  the  principal  rested 
on  plaintiffs.  Even  if  it  be  conceded  that  there  waa  no 
direct  revocation  of  authority  to  sell,  there  is  no  escape 
from  the  conclusion  that  plaintiffs  had  written  instruc- 
tions direct  from  defendant  not  to  selFfor  less  than 
f  160,  and  there  is  no  evidence  that  they  consulted  her 
or  received  any  instructions  from  her  to  sell  for  less. 
Although  the  postal  card  was  offered  in  evidence  it  seems 
to  have  escaped  the  attention  of  the  court  during  the 
charge.     It  was  evidently  not  overlooked  by  the  jury. 

Verdict  for  defendant  and  judgment  thereon.     Plain- 
tiffs appealed. 

Errors  assigned  were  certain  rulings  on  testimony  and 
charge  of  the  court. 
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James  G.  Marks,  for  appellants. 

John  D.  Brown,  with  him  John  E,  Winner,  for  appel- 
lee. 

Pbe  Curiam,  January  8, 1917 : 

It  clearly  appears  from  the  opinion  of  the  court  below, 
i*efusiikg  plaintiffs'  motion  for  a  new  trial,  why  the  ver- 
dict of  the  jury  should  not  be  disturbed,  and,  on  that 
opinion,  the  judgment  is  affirmed. 


Backer  v.  Borough  of  Aspinwall,  Appellant. 

Negligence — Municipdlitiee  —  Defective  street  —  Depression  in 
street — Conflict  in  testimony. 

1.  In  an  action  to  recover  damages  for  the  death  of  plaintiff's 
husband,  caused  by  his  being  jolted  from  a  wagon  upon  which  he 
was  riding  on  a  public  street  in  defendant  municipality,  where  it 
appeared  that  the  accident  resulted  from  the  sliding  or  dropping  of 
the  wheel  into  a  rut  or  depression  in  the  brick  pavement,  and 
plaintiff's  evidence  tended  to  show  that  the  hole  was  six  or  eight 
feet  long,  three  or  four  feet  wide  and  five  to  ten  inches  deep  and 
had  existed  for  about  a  year,  the  case  was  for  the  jury,  and  a  ver- 
dict and  judgment  for  plaintiff  were  sustained,  although  there  was 
some  evidence  that  the  driver  of  the  wagon  was  intoxicated ;  that 
his  condition  contributed  to  the  accident,  and  that  deceased  partici- 
pated in  his  carelessness. 

Damages — Death — Measure  of  damages — Earnings — Evidence, 

2.  Where  the  evidence  showed  that  deceased  was  fifty-two  years 
of  age,  in  good  health,  and  by  occupation  a  farmer  and  teamster; 
that  in  winter  he  assisted  in  preparing  horse-radish  for  the  market ; 
that  he  had  two  teams,  one  of  which  he  drove  himself,  and  where 
the  evidence  further  showed  what  the  wages  of  a  teamster  were, 
the  amount  of  deceased's  personal  expenses  for  clothing,  etc.,  his 
habits,  and  what  he  did  with  bis  earnings,  the  proof  was  sufScient 
to  enable  a  jury  to  form  an  intelligent  estimate  of  the  financial 
loss  which  his  family  sustained  by  his  death. 
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Argued  Oct.  16,  1916.  Appeal,  No.  34,  Oct.  T.,  1916, 
by  defendant  from  judgment  of  C.  P^  Allegheny  CJo., 
Oct.  T.,  1913,  No.  2458,  on  verdict  for  plaintiff,  in  case  of 
Mathilda  Backer  v.  Borough  of  Aspinwall.  Before 
Brown,  C.  J.,  Pottbe,  Moschziskbb,  Fbazbb  and  Wal- 
ling, J  J.    Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plaintLFs 
husband.    Before  Evans,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  and  judgment  for  the  plaintiff  for  |2,250.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (1)  the  refusal 
of  binding  instructions  for  the  defendant;  (2)  the  re- 
fusal of  the  defendant's  point  as  to  the  measure  of  dam- 
ages. 

William  A.  Challener,  with  him  John  M.  Morrison  and 
Clarence  Burleigh,  for  appellant. 

Meredith  R.  Marshall,  with  him  Rody  P.  Marshall,  for 
appellee. 

Opinion  by  Mb.  Justice  Walling,  January  8, 1917 :  * 
On  March  17, 1913,  plaintiflPs  husband,  Rudolph  Back- 
er, was  killed  by  falling  from  a  dump  wagon  on  Free- 
port  avenue  in  the  defendant  borough.  He  was  seated 
with  his  son,  who  was  driving  the  team,  and  as  plaintiff 
avers  was  thrown  from  the  wagon  by  the  front  wheel 
thereof  sliding  or  dropping  into  a  rut  or  depression  in  the 
brick  pavement.  This  depression  was  in  the  traveled 
way  and  resulted  from  wearing  of  the  brick  and  also  from 
sinking  of  the  pavement.  There  was  much  conflict  in  the 
evidence  as  to  its  size,  character  and  effect  upon  the 
safety  of  the  highway.  Plaintiff's  evidence  tended  to 
show  that  it  was  a  large  hole,  some  six  or  eight  feet  long, 
three  or  four  feet  wide  and  from  five  to  ten  inches  deep ; 
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while  that  for  defendant  indicated  that  it  was  much 
smaller  and  less  than  three  inches  in  depth.  Both  agreed 
that  its  sides  sloped  like  a  basin  and  that  it  did  not  go 
clear  through  the  brick.  PlaintiflPs  evidence  also  tended 
to  sbow  that  it  had  existed  for  about  a  year  and  was  of 
such  a  character  as  to  give  a  severe  jolt  to  a  passing 
vehicle,  if  the  wheel  chanced  to  drop  therein ;  while  that 
for  the  defendant  was  to  the  effect  that  it  was  scarcely 
noticeable.  There  was  a  street  car  track  in  one  side 
of  the  street,  and  plaintiflPs  evidence  tended  to  show  that 
from  that  to  this  hole,  a  distance  of  some  six  or  eight  feet, 
there  was  a  sharp  decline  in  the  pavement  so  much  so 
that  the  wheel  of  a  wagon  was  liable  to,  and  on  this  oc- 
casion did,  [jlide  down  into  the  hole.  On  the  contrary  de- 
fendant's evidence  was  that  the  street  was  so  nearly 
level  there  that  there  was  only  a  fall  of  about  six  inches 
from  the  car  track  to  the  curb,  a  distance  of  some  nine- 
teen feet.  However,  the  place  of  accident  was  near  the 
end  of  a  switch  where  the  distance  to  the  curb  was  slight- 
ly less. 

On  plaintiffs  version  of  the  facts,  the  question  of  de- 
fendant's negligence  was  for  the  jury.  For  if  true  it 
showed  that  a  substantial  defect  had  existed  in  the  cart- 
way of  this  street  so  long  that  its  existence  should  have 
been  known  to  the  borough  authorities :  Shaw  v.  Phila- 
delphia, 159  Pa.  487. 

Under  defendant's  evidence,  which  we  might  be  strong- 
ly inclined  to  credit,  there  would  be  nothing  to  submit  to 
the  jury;  for  it  requires  something  more  than  a  slight 
depression  or  unevenness  in  the  surface  of  a  roadway  to 
render  the  municipality  liable :  Clifton  v.  Philadelphia, 
217  Pa.  102. 

But  the  credibility  of  the  witnesses  was  for  the  jury. 

The  deceased  was  apparently  a  chance  passenger  and 
while  liable  for  his  own  negligence  was  not  liable  for  that 
of  the  driver,  except  in  so  far  as  he  concurred  therein. 

The  questions  as  to  whether  the  driver  was  intoxicated, 
and  if  so  whether  that  contributed  to  the  accident,  and 
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also  whether  the  deceased  participated  in  the  careless- 
ness if  any  of  the  driver,  were  questions  of  fact. 

The  evening  shadows  were  falling,  and  tiiere  was  some 
evidence  that  the  driver  turned  from  the  street  car  track 
because  of  an  approaching  car,  and  it  did  not  appear  that 
the  deceased  was  familiar  with  this  street.  So  there  was 
nothing  that  as  matter  of  law  convicted  him  of  contribu- 
tory negligence,  and  whether  he  was  guilty  thereof  as 
matter  of  fact  was  for  the  jury.  Defendant's  request  for 
binding  instructions  was  properly  refused. 

As  there  was  no  exception  taken  to  the  general  charge 
it  is  not  necessary  to  refer  to  that  portion  thereof  as- 
signed as  error.  However,  there  is  nothing  in  the  charge 
to  justify  criticism. 

PlaintiflPs  evidence  tended  to  show  that  the  deceased 
was  fifty-two  years  of  age,  in  good  health,  that  his  occu- 
pation was  that  of  a  farmer  and  teamster,  that  he  also  in 
winter  weather  assisted  in  the  preparation  of  horse- 
radish for  the  market,  that  he  had  two  teams,  one  of 
which  he  drove  himself,  that  the  wages  of  a  teamster  were 
from  f  2  to  $2.25  per  day,  and  that  he  had  worked  at  team- 
ing about  three  months  during  the  preceding  winter. 

There  was  also  evidence  as  to  the  amount  of  his  per- 
sonal expenses  for  clothing,  spending  money,  etc.,  and 
also  as  to  his  habits  and  what  he  did  with  his  earnings. 
In  our  opinion  sufBcient  was  shown  to  enable  the  jury 
to  form  an  intelligent  estimate  of  the  financial  loss 
which  his  family  sustained  by  his  death.  The  evidence 
at  least  aflPorded  some  basis  on  which  his  earning  ca- 
pacity could  fairly  be  fixed :  McHugh  v.  Schlosser,  159 
Pa.  480,  4^ ;  McKenna  v.  Citizens'  Natural  Gas  CJo.,  198 
Pa.  31, 40 ;  Simpson  v.  Penna.  R.  R.  Co.,  210  Pa.  101, 104. 

The  question  of  the  financial  loss  sustained  by  his 
death  could  not  proi)erly  have  been  withdrawn  from  the 
jury. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Marion  Center  National  Bank,  Appellant,  v. 
Creswell. 

Wills — Life  estates — Construction — Intention, 

Where  a  testator  bequeathed  certain  parcels  of  real  estate  to  his 
wife  and  directed  that  his  son  be  given  a  good  education  "and  to 
have  his  mother  use  her  best  judgment  in  assisting  in  any  profes- 
sion he  may  want  to  pursue.  And  also  at  her  death  all  these  pos- 
sessions are  to  go  to  my  son"  the  lower  court  properly  decided  that 
the  wife  took  an  estate  for  life  with  remainder  in  fee  to  her  son. 

Argued  Sept.  27, 1916.  Appeal,  No.  138,  Oct.  T.,  1916, 
by  plaintiff,  from  order  of  C.  P.  Clarion  Co.,  Dec.  T., 
1915,  No.  54,  dismissing  petition  for  the  recovery  of  pos- 
session of  real  estate  in  case  of  Marion  Center  National 
Bank,  a  Corporation,  of  Marion  Center,  Indiana  County, 
Pennsylvania,  v.  Mary  I.  Creswell.  Before  Brown,  C. 
J.,  Mestrbzat,  Potter,  Stewart,  Moschziskbr,  Frazbr 
and  Walung,  J  J.    Afllrmed. 

Petition  under  the  Act  of  April  20, 1905,  P.  L.  239,  to 
recover  possession  of  real  estate. 

Sloan,  P.  J.,  filed  the  following  opinion : 

This  case  comes  into  court  in  a  proceeding  under  the 
Act  of  Assembly  of  April  20,  1905,  P.  L.  239,  to  obtain 
possession  of  certain  real  estate  described  in  the  petition 
which  was  sold  as  the  property  of  the  defendant  to  the 
Marion  Center  National  Bank,  the  petitioner  in  this  case. 

Prom  the  records  in  the  case  it  appears  that  the  prop- 
erty was  sold  to  the  plaintiff  by  the  sheriff  of  Clarion 
County,  on  December  5, 1914,  on  a  judgment  of  the  plain- 
tiff V.  the  defendant,  Mary  I.  Creswell,  and  a  deed  duly 
delivered  December  29, 1914. 

A  citation  was  awarded  directed  to  be  served  on  the 

parties  in  possession  and  duly  served.    A.  B.  Creswell 

was  allowed  to  intervene  and  become  a  party  to  the 

record  along  with  Mary  I.  Creswell.     The  defendants 

Vol.  cclv— -35 


Digitized  by'dOOQlC 


546  MARION  CENTER  N.  BK.,  AppeUant,  v.  CRESWELL. 
Opinion  of  Court  below.  [266  Pa. 

Mary  I.  Creswell  and  the  intervenor,  A.  B.  Creswell,  filed 
answers  to  the  citations  averring  therein  that  all  the  title 
that  the  defendant,  Mary  I.  Creswell,  had  to  the  real  es- 
tate was  by  virtue  of  the  last  will  and  testament  of  Dr. 
John  Creswell,  deceased,  filed  of  record  in  Clarion 
County,  and  further  that  she  had  sold  whatever  interest 
she  had  in  the  property  to  her  son,  A.  B.  Creswell,  by 
deed  dated  March  6,  1913,  and  delivered  to  him  posses- 
sion of  the  property,  all  being  prior  to  the  obtaining  of 
the  judgment  by  the  plaintiff  against  the  defendant  and 
upon  which  the  property  was  sold. 

It  is  conceded  that  all  the  interest  Mary  I.  Creswell 
had  in  the  property  accrued  under  the  last  will  and  testa- 
ment of  Dr.  John  Creswell.  It  is  contended  on  the  part 
of  the  plaintiff  that  this  will  vested  in  the  defendant, 
Mary  I.  Creswell,  an  estate  in  fee  and  that  she  was  the 
legal  owner  of  the  property.  On  the  part  of  the  defend- 
ants it  is  contended  that  all  the  estate  Mary  I.  Creswell 
had  in  the  property  was  a  life  estate  under  said  will. 

The  material  parts  of  the  will  of  Dr.  John  Creswell 
provides  as  follows :  "To  my  beloved  wife  Lallie  M.  Cres- 
well, her  baptized  name  Mary  IsoUa  Boyd,  1  certain 
parcel  of  land  situate  in  Brush  Valley,  Indiana  County, 
Pa.,  containing  200  acres,  more  or  less ;  Also  my  resi- 
dence or  store  room  in  New  Bethlehem,  Pa.,  where  I  live. 
Also  2  lots  on  Clarion  street  in  said  Borough."  The 
latter  described  property  is  the  property  in  controversy. 

The  will  further  provides :  "And  further  in  case  of  my 
wife's  judgment  to  sell  any  of  above  real  estate,  qhe  is 
hereby  authorized  to  deed,  sell  and  transfer  any  or  all  of 
it,  and  investments  to  be  made  for  her  benefit  and  my 
sons."  "Also  direct  that  my  son,  Austin  Boyd,  be  given 
a  good  education  and  to  have  his  mother  use  her  best 
judgment  in  assisting  in  any  profession  he  may  want  to 
pursue.  And  also  at  her  death  all  these  possessions  are 
to  go  to  my  son." 

If  Mary  I.  Creswell  took  a  life  estate  under  the  will  of 
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Dr.  John  Creswell,  then  that  ends  this  case  and  the  pro- 
ceedings must  be  dismissed. 

The  first  clause  of  the  will,  while  it  contains  no  words 
of  inheritance,  standing  alone,  under  the  Act  of  1853, 
vests  in  her  a  fee  in  the  real  estate,  but  this  clause  must 
be  taken  in  connection  with  that  which  follows  in  order 
to  determine  just  what  the  testator's  intentions  were.  It 
has  been  said  that  "every  will  has  to  be  construed  from 
its  four  corners  to  arrive  at  the  intention  of  the  testator." 
We  think  it  is  not  necessary  to  refer  to  the  many  tech- 
nical rules  for  determining  wills,  in  this  case.  When  we 
read  the  whole  of  the  will  it  seems  very  clear  that  the  in- 
tention of  the  testator  was  to  give  his  wife  a  life  estate 
in  his  property,  and  at  her  death  to  vest  the  estate  in  his 
son.  The  expression  in  the  will,  "and  also  at  her  death 
all  this  possession  is  to  go  to  my  son."  The  word  "pos- 
session" as  used  in  this  will  is  equivalent  to  the  word 
estate.  The  testator  could  not  have  expresse<}  himself 
more  clearly  on  this  point,  that  it  was  his  intention  that 
at  the  death  of  his  wife  his  estate  should  vest  in  his  son. 

If  this  was  his  intention,  then  he  did  not  intend  to  vest 
a  fee  in  his  wife  as  contended  by  the  plaintiflPs,  under  the 
first  clause  of  the  will.  Where  the  intention  is  clear  all 
rules  and  presumptions  are  subject  to  that  intent. 

It  is  a  rule  of  common  sense  as  well  as  law,  not  to  at- 
tempt to  construe  that  which  needs  no  construction. 
We  think  the  will  of  John  Creswell  interprets  itself,  and 
it  is  not  necessary  to  say  anything  further.  The  defend- 
ant not  being  the  owner  in  fee  of  the  real  estate  men- 
tioned in  the  petition,  the  proceedings  must  be  dismissed. 

The  court  dismissed  the  petition.  Marion  Center  Na- 
tional Bank  appealed. 

Error  assigned,  among  others,  was  the  order  of  the 
court 

J.  U.  OUlespie  and  Lew  N.  Mitchell,  with  them  TT.  J. 
Geary  and  W.  M.  Gillespie,  for  appellant 
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Oeo.  F.  Whitmery  for  appellee. 

\      Pee  Cubiam,  January  8, 1917 : 

'  The  facts  in  this  case  appear  in  the  opinion  of  the  court 
below  dismissing  the  proceeding  instituted  by  the  appel- 
lant When  John  Creswell  directed  that  at  the  death  of 
his  wife,  the  appellee,  "all  these  possessions"  should  go  to 
his  son,  he  expressed  a  clear  intention  that  she  was  to 
take  but  a  life  estate  in  what  he  gave  her  in  the  preceding 
provisions  of  the  will.  This  was  the  correct  view  of  the 
learned  president  judge  of  the  court  below,  and,  on  his 
opinion,  holding  that  the  appellee  did  not  have  a  fee  in 
the  land  purchased  by  the  appellant  at  sheriff's  sale,  its 
appeal  is  dismissed  at  its  costs. 


Ludwick's  Estate. 


Decedents'  estates — Real  estate — Devise — Jurisdiction  Orphans'' 
Court. 

1.  The  Orphans'  Court  has  no  jurisdiction  to  determine  the  title 
to  the  real  estate  of  a  decedent  as  between  several  claimants. 

2.  Where  a  testator  directs  his  administrator  to  appoint  ap- 
praisers of  his  real  estate  and  permits  certain  of  his  children  to 
elect  whether  to  take  the  real  estate  at  the  appraisement,  the  only 

'  jurisdiction  of  the  Orphans'  Court  over  such  real  estate  is  to  super- 
vise the  exercise  of  the  testamentary  power  giVen  the  administrator 
in  the  appointment  of  the  appraisers.  When  the  appointment  is 
sufficient  and  free  from  fraud,  it  is  conclusive  and  requires  no  con- 
firmation of  the  court,  nor  does  it  belong  to  the  court  to  award  to 
any  the  subject  of  the  appraisement. 

3.  A  testator  by  will  directed  that  his  administrator  should  ''ap- 
point three  disinterested  men  who  shall  under  oath  value  and 
appraise  my  real  estate  that  is  t^e  farm  on  which  I  now  reside  and 

it  is  my  will  that  my  son shall  take  my  real  estate  at  said 

appraisement,  but  if  (the  son)  should  refuse  to  take  my  real  estate 
at  said  appraisement  then  my  daughters are  to  have  tiie  privi- 
lege of  taking  my  real  estate  at  said  appraisement  according  to 
their  seniority  of  age  and  if  none  of  my  heirs  should  agree  to  take 
my  real  estate  then  I  order  that  my  administrator  shall  put  it  to 
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sale."  An  appraisement  was  made  and  filed  and  the  son  died 
thereafter  intestate,  leaving  issue.  Testator's  two  eldest  daughters 
claimed  the  right  to  take  the  real  estate  at  its  appraised  value. 
The  Orphans'  Court  awarded  the  real  estate  to  the  two  daughters 
ui>on  their  paying  the  appraised  value.  Held,  that  the  Orphans' 
Court  had  no  jurisdiction  over  the  subject-matter  of  the  contro- 
versy and  the  x>etition  was  dismissed. 

Argued  Sept.  28, 1916.  Appeal,  No.  99,  Oct.  T.,  1916, 
by  Mary  C.  McCutcheon  and  ^Martha  Ludwick,  from 
decree  of  O.  C.  Westmoreland  Co.,  Feb.  T.,  1915,  No.  78, 
permitting  petitioners  to  take  a  decedent's  real  estate, 
at  an  appraisement,  in  Estate  of  Jacob  Ludwick,  de- 
ceased. Before  Beown,  C.  J.,  Mbstrbzat,  Potter, 
Stbwabt,  Moschziskbr,  Frazee  and  Wallij^g,  J  J.  Re- 
versed. 

Petition  for  rule  on  certain  heirs  and  legatees  of  a  de- 
cedent to  show  cause  why  petitioners  should  not  take  real 
estate  at  an  appraisement.    Before  Cope^and,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  awarded  the  relief  prayed  for.  Barclay- 
Westmoreland  Trust  Company,  Guardian  of  Cora  Gter- 
trude  Kiebler,  formerly  Cora  Gtertrude  Ludwick,  a 
minor,  and  Cora  Gertrude  Kiebler,  appealed. 

Error  assigned^  among  others,  was  the  decree  of  the 
court 

G.  B.  Shaw,  with  him  W.  G.  Peoples  and  John  G.  Sih- 
ley,  for  appellant. 

H.  H.  Dmsmore,  with  him  Paul  H.  Gaither  and  Gharles 
E.  Whitten,  for  appellees. 

Opinion  by  Mb.  Justice  Stewabt,  January  8, 1917 : 
Jacob  Ludwick,  the  testator,  died  March  13, 1914,     By 
his  last  will,  dated  October  16,  1900,  he  directed,  inter 
alia,  as  follows:   "3rd.  I  will  and  devise  that  my  Ad- 
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minifitrator  shall  appoint  thr^  disinterested  men,  who 
shall,  under  oath,  value  and  appraise  my  real  estate,  that 
is,  the  farm  on  which  I  now  reside,  and  it  is  my  will  that 
my  son  William  Ludwick  shall  take  my  real  estate  at  said 
appraisement.  But  if  William  should  refuse  to  take  my 
real  estate  at  said  appraisement,  then  my  daughters, 
Mary  C.  McCutcheon,  MartW  Ludwick,  Matilda  Ander- 
son, and  Susanna  Duer,  are  to  have  the  privilege  of  tak- 
ing my  real  estate  at  said  appraisement,  according  to 
their  seniority  of  age;  and  if  none  of  my  heirs  should 
agree  to  take  my  real  estate,  then  I  order  that  my  ad- 
ministrator shall  put  it  to  sale." 

No  executor  having  been  appointed  by  the  will,  letters 
of  administration  on  the  estate,  with  the  will  annexed, 
were  granted  to  V.  L.  Anderson.  Pursuant  to  the  direSc- 
tions  contained  in  the  will,  the  administrator  appointed 
three  appraisers  to  fix  and  determine,  the  valuation  of 
testator's  real  estate.  The  appraisement  so  made  by 
them  was  in  writing,  and  was,  by  the  administrator, 
April  25,  1914,  filed  in  the  register's  ofl&ce.  The  son, 
William,  died  five  days  thereafter,  intestate,  leaving  to 
survive  him  a  minor  daughter  as  his  sole  heir  at  law, 
who  by  her  trustee  is  here  the  appellant.  The  contro- 
versy is  between  her  and  the  testator's  two  eldest  daugh- 
ters, who,  acting  together,  claim  the  right  to  take  the 
testator's  real  estate  at  its  appraised  value.  The  pro- 
ceeding was  begun  by  the  latter,  who  petitioned  the  Or- 
phans' Court  to  award  the  real  estate  to  them,  distinctly 
upon  the  ground  that  William  had  declined  to  accept  it 
at  the  valuation.  A  rule  issued,  directed  to  the  adminis- 
trator and  the  guardian  of  the  daughter  of  William,  the 
deceased  son,  to  show  cause  why  the  prayer  of  the  peti- 
tioners should  not  be  allowed.  The  administrator  made 
no  answer,  but  the  guardian  replied,  denying  that  Wil- 
liam had  refused  to  accept  the  real  estate,  and  traversing 
other  averments  contained  in  the  petition.  Thereupon 
the  court  proceeded  to  hear  testimony  touching  the  sev- 
eral averments,  and  upon  consideration  awarded  the  real 
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estate  to  the  two  daughters  upon  their  paying  the  ap- 
praised value.  The  appeal  is  from  this  decree.  The 
subject  of  the  controversy  being  real  estate,  the  only 
jurisdiction  that  the  court  had  over  it  was  such  as  it  ac- 
quired through  and  under  the  will  of  the  testator.  What 
was  given  the  administrator,  and  all  that  was  given  him 
under  the  will,  was  a  testamentary  power  of  which  he  be- 
came a  trustee.  It  is  impossible  to  derive  any  other  ju- 
risdiction from  that  source,  except  the,  implied  power  to 
supervise  the  exercise  of  this  testamentary  power  given 
the  administrator  to  appoint  appraisers.  Concededly  it 
was  not  in  contemplation  to  subject  the  real  estate  as  an 
asset  for  the  payment  of  debts,  nor  was  it  brought  within 
the  jurisdiction  of  the  court  by  any  power  of  sale  given 
the  administrator,  except  upon  a  contingency  which  had 
not  happened  and  might  never  occur.  To  the  adminis- 
trator was  given  the  power  to  appoint  appraisers  and  his 
power  in  connection  with  the  real  estate  ended  there, 
except  as  all  the  children  of  the  testator  declined  to  ac- 
cept the. real  estate  at  its  valuation.  Since  the  appoint- 
ment was  ratione  officii,  it  follows  that  a  supervision  of 
the  way  and  manner  in  which  the  appraisement  was 
made  rested  with  the  court;  but  beyond  this  the  power 
of  the  court  did  not  extend.  The  testator  chose  his  own 
tribunal  for  the  appointment  of  the  appraisers ;  he  desig- 
nated who  was  to  compose  it — the  administrator  of  his 
estate — ^and  with  the  selection  once  properly  made,  all 
power  and  control  of  the  court  ended.  The  distinction 
between  this  and  cases  where  a  testator  devises  real  es- 
tate at  an  appraisement  to  be  made,  but  does  not  indicate 
by  whom  the  appointment  is  to  be  made,  is  too  clear  to 
be  overlooked.  The  latter  cases  are  governed  by  the  Act 
of  April  17,  1869,  P.  L.  72,  which  in  all  such  cases  gives 
the  right  to  any  party  interested  to  apply  by  petition  to 
the  Orphans'  Court  of  the  county  in  which  such  real  es- 
tate is  situated,  setting  forth  the  terms  and  character  of 
the  devise  or  direction  of  the  testator,  and  the  name  and 
residence,  when  known,  of  all  the  parties  interested  in 
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the  real  estate  directed  to  be  appraised.  This  act  pro- 
vides that  in  all  such  cases  the  court  may  appoint  the 
appraisers  and  award  an  inquest,  directed  to  the  sheriff, 
for  the  purpose  of  having  the  appraisement  made,  and  it 
prescribes  the  procedure  that  is  to  be  observed  through- 
out the  proceeding.  The  distinction  that  marks  the  pres- 
ent case  is  that  here  the  will  indicates  by  whom  the  ap- 
praisement is  to  be  made ;  and  this  circumstance  makes 
the  act  referred  to  inapplicable.  It  results  that  in  cases 
like  this,  that  while  we  have  no  statutory  procedure  to 
observe,  nevertheless,  the  court,  having  as  we  have  seen, 
the  right  to  supervise  the  action  of  the  administrator, 
and  being  a  court  of  equity  within  the  limits  of  its  juris- 
diction, may  grasp  the  controversy  where  one  arises  over 
the  appointment,  and  for  sufficient  cause,  as  where  fraud 
has  been  shown,  set  the  same  aside.  When,  however,  the 
appointment  is  sufficient,  and  free  from  fraud,  it  is  con- 
clusive; it  requires  no  confirmation  by  the  court,  neither 
does  it  belong  to  the  court  to  award  to  any  the  subject  of 
the  appraisement.  The  will  directs  the  order  in  which 
the  parties  shall  have  the  right  to  take,  and  so  much  is 
beyond  the  power  of  the  court  to  change.  Here  another 
question  intrudes.  The  court  finds  as  a  fact  that  what 
William  took  under  the  will  was  simply  an  option  to  take 
the  real  estate  at  the  appraisement,  and  that  he  had  re- 
fused to  accept  under  his  option.  Upon  this  ground 
the  court  awarded  the  real  estate  to  the  daughters  to 
wh,om  the  option  was  given  in  case  of  William's  refusal. 
This  award  accomplishes  nothing.  It  assumes  to  be  a 
determination  of  title  to  real  estate  between  several 
claimants  over  which  the  Orphans'  Court  can  have  no 
jurisdiction.  If,  as  the  learned  court  holds,  the  will 
gave  to  William  nothing  more  than  an  option  to  take  the 
land  at  a  valuation,  and  he  refused  to  accept  it,  that 
would  be  the  end  of  the  controversy ;  but  one  is  a  ques- 
tion of  law,  the  other  a  question  of  fact,  the  latter  calling 
imperatively  for  trial  by  jury  for  its  determination.  In 
a  proper  proceeding,  the  Orphans'  Court  might,  if  con- 
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fronted  with  these  questions,  have  certified  them  in  an 
issue  directed  to  another  forum ;  but  as  the  case  stood  in 
the  court  below,  there  was  nothing  on  which  to  base  a 
proceeding,  and  nothing  was  left  for  the  court  to  do  but 
to  dismiss  the  petition.  The  case  is  closely  analogous 
to  Soger's  App.,  10  Pa.  440.  The  decree  is  reversed  at 
the  cost  of  appellees,  and  the  petition  is  dismissed. 


Underwood,  Appellant,  v.  Pennsylvania,  Mononga- 
hela  and  Southern  Bailroad  Company. 

Railroad  companies — Eminent  domain  proceedings — Acquisition 
of  property — Damages — Parties  entitled  to  damages, 

1.  The  rule  is  well  settled  that  a  claim  for  damages  for  taking 
land  under  the  right  of  eminent  domain  is  a  personal  one  and  does 
not  pass  to  a  subsequent  purchaser  in  the  absence  of  circumstances 
indicating  a  contrary  intent. 

2.  The  successive  steps  necessary  to  vest  title  to  land  appropriated 
by  a  railroad  company  under  its  right  of  eminent  domain  are  first, 
a  preliminary  entry  on  the  land  for  the  purpose  of  exploration  and 
survey ;  second,  the  selection  and  adoption  of  a  line  as  and  for  the 
location  of  the  proposed  railroad  by  appropriate  action  of  the  com- 
pany's board  of  directors;  and,  third,  the  making  or  securing  of 
compensation  by  the  corporation  to  the  owner  for  the  damages  sus- 
tained by  reason  of  the  appropriation  of  his  land.  Upon  filing  a 
bond  the  title  passes,  the  right  of  damages  is  fixed  and  the  company 
cannot  subsequently  avoid  payment  by  abandonment  of  the  right  of 
way. 

3.  A  claim  for  damages  for  taking  land  under  the  right  of  emi- 
nent domain  in  so  far  as  the  right  thereto  between  the  grantor  and 
the  grantee  of  the  land  is  concerned  arises  when  the  damages  are 
secured  and  accrues  to  the  person  who  owns  the  land  at  the  time 
such  security  is  entered. 

4.  Where  a  railroad  company  adopted  a  route  through  private 
property  but  did  not  secure  the  damages  until  after  such  property 
had  been  conveyed,  the  owner  of  the  land  at  the  time  of  the  entry 
of  the  security  was  entitled  to  the  damages,  not  the  heirs  of  the 
party  who  owned  the  land  at  the  time  when  the  route  was  adopted. 

Argued  Oct.  2,  1916.  Appeal,  No.  32,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Greene  Co.,  March 
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T.,  1914,  No.  86,  on  directed  verdict  for  defendant,  in  case 
of  Thomas  J.  Underwood  v.  Pennsylvania,  Monongahela 
and  Southern  Railroad  Company.  Before  Mbstbbzat, 
PoTTBE,  Stbwaet,  Moschziskbb,  Fbazbb  and  Walung, 
JJ.    Reversed. 

Appeal  from  award  of  viewers  in  condemnation  pro- 
ceedings. 

Issue  to  determine  the  ownership  of  a  fund.     Before 

INGHBAM,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  defendant  by  direction  of  the  court  and 
judgment  thereon.     Plaintiff  appealed. 

Errors  assigned  were  instructions  to  the  jury  and  in 
directing  a  verdict  for  defendant. 

R.  H.  Meloy,  with  him  F.  W.  Downey,  for  appellant, 
cited :  Dilts  v.  Plumville  R.  R.  Co.,  222  Pa.  516 ;  Gilmore 
V.  Pittsburgh,  Virginia  &  Charleston  R.  R.  Co.,  104  Pa. 
275;  Buffalo,  N.  Y.  &  Philadelphia  R.  R.  Co.  v.  Harvey, 
et  al.,  107  Pa.  319;  Hoffman's  App.,  118  Pa.  512;  Scott 
V.  Central  Valley  R.  R.  Co.,  33  Pa.  Superior  Ct.  574; 
Commonwealth  v.  Shaffer,  32  Pa.  Superior  Ct.  375; 
Quade  v.  Columbia  &  Port  Deposit  Ry.  Co.,  233  Pa.  20; 
Crider  v.  Pittsburgh,  Harmony,  Butler  &  New  Castle  Ry. 
Co.,  54  Pa.  Superior  Ct.  587;  Fischer  v.  Catawissa  R. 
R.  Co.  &  Philadelphia  &  Reading  R.  R.  Co.,  175  Pa.  554. 

William  J.  Kyle,  for  appellee. — The  right  to  compensa- 
tion is  a  personal  claim  and  after  it  has  once  accrued 
does  not  pass  by  a  deed:  Schuylkill  &  Susquehanna 
Navigation  v.  Decker,  et  al.,  2  Watts  343 ;  Losch's  App., 
109  Pa.  72;  McPadden  v.  Johnson,  72  Pa.  335;  Quade  v. 
Columbia  &  Port  Deposit  Ry.  Co.,  233.  Pa.  20. 

The  right  to  damages  arises  at  the  time  of  the  appro- 
priation :  Davis  v.  Titusville  &  Oil  City  Co.,  114  Pa.  308 ; 
Wadhams  v.  Lackawanna  &  Bloomsburg  R.  R.  Co.,  42 
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Pa.  303;  Johnston,  et  al.,  v.  Gallery,  173  Pa.  129;  Pitts- 
burgh, Va.  &  Charleston  Ry.  Co.  v.  Commonwealth,  101 
Pa.  192;  Davis  v.  Titusville  &  Oil  City  Ry.  Co.,  114  Pa. 
308;  Kaufman  v.  Pittsburgh,  Carnegie  &  Western  R.  R. 
Co.,  210  Pa.  440;  Johnston  v.  Del.,  Lack.  &  Western  R. 
R.  Co.,  245  Pa.  338;  Wayne  v-  Penna.  R.  R.  Co.,  231  Pa. 
512. 

Opinion  by  Mb.  Justice  Fbazbb,  January  8, 1917 : 
On  November  17,  1902,  defendant,  pursuant  to  plans 
and  a  previous  survey,  adopted  a  resolution  appropriat- 
ing a  right  of  way  for  its  railroad  over  land  in  Rice's 
Landing,  Green  County,  owned  by  Peter  Sharpnack. 
Nothing  further  was  done,  either  by  defendant  or  the 
landowner,  with  a  view  to  securing  damages  until  Octo- 
ber, 1911,  when  the  railroad  company  filed  a  bond  and 
presented  a  petition  for  its  approval  by  the  court  anci 
also  a  ;>etition  for  the  appointment  of  viewers  to  assess 
damages.  In  the  meantime  Peter  Sharpnack  having 
died  his  heirs  on  February  15,  1911,  conveyed  the  prop- 
erty to  plaintiff  by  deed  containing  a  general  warranty 
clause  and  made  no  reference  whatever  to  the  right  of 
way  of  defendant  company  over  the  property.  The  view- 
ers awarded  plaintiff  damages  to  the  amount  of  f  1,- 
750.00.  Plaintiff  appealed  from  the  award  and  on  the 
trial  in  the  Common  Pleas  a  verdict  was  directed  for  de- 
fendant on  the  ground  that,  as  it  appeared  plaintiff  pur- 
chased the  land  subsequent  to  the  adoption  of  the'resolu- 
tion  of  1902  by  deed  which  did  not  purport  to  convey  the 
right  to  damages  they  belonged  to  the  person  who  owned 
the  property  in  1902  when  the  resolution  was  adopted, 
consequently  plaintiff  was  not  entitled  to  recover.  The 
sole  question  raised  by  the  appeal  is  the  correctness  of 
this  conclusion. 

The  rule  is  well  settled  that  a  claim  for  damages  for 
taking  land  under  the  right  of  eminent  domain  is  a  per- 
sonal one  and  does  not  pass  to  a  subsequent  purchaser  in 
the  absence  of  circumstances  indicating  a  contrary  in- 
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tent :  Quade  v.  Columbia  &  Port  Deposit  Ry.  Co.,  233  Pa. 
20.  This  rule  is  not  disputed  in  the  present  case,  the 
exact  question  raised  being  the  time  of  actual  taking  of 
the  land  or  appropriation  so  as  to  convert  the  owner's 
title  into  a  claim  for  damagei^.  Was  it  at  the  time  of 
adoption  of  the  resolution  by  the  board  of  directors  of 
defendant  company  in  1902,  or  at  the  time  the  bond  to 
secure  damages  was  filed  in  1911? 

Numerous  decisions  from  Williamsport  &  North 
Branch  R.  R.  Co.  v.  Philadelphia  &  Erie  R.  R.  Co.,  141 
Pa.  407,  down  to  the  recent  case  of  Johnston  v.  Delaware, 
Lackawanna  &  Western  R.  R.  Co.,  245  Pa.  338,  clearly 
show  the  successive  steps  necessary  to  vest  title  to  land 
appropriated  by  a  railroad  company  under  its  right  of 
eminent  domain  to  be,  first,  a  preliminary  entry  on  the 
land  for  the  purpose  of  exploration  and  survey ;  second, 
the  selection  and  adoption  of  a  line  as  and  for  the  loca- 
tion of  the  proposed  railroad  by  appropriate  action  of 
the  company's  board  of  directors;  and,  third,  compensa- 
tion made  or  secured  by  the  corporation  to  the  owner  for 
the  damages  sustained  by  reason  of  the  appropriation  of 
his  land.  "These  are  the  several  steps,  held  necessary  to 
vest  in  the  corporation  the  title  to  the  owner's  property 
under  eminent  domain  proceedings.  Each  and  every 
step  is  a  prerequisite  to  the  right  of  the  corporation  to 
deprive  the  owner  of  his  property.  When  the  route  has 
been  surveyed,  marked  on  the  ground,  and  adopted  by 
the  appropriate  action  of  the  board  of  directors  of  the 
corporation  the  experimental  stage  has  passed  and  there 
is  a  fixed  and  definite  location  of  the  road.  The  route, 
including  the  termini,  must  be  definitely  determined  by 
the  board  of  directors.  The  land  is  then  taken  from  the 
owner  and  appropriated  to  the  use  of  the  corporation. 
It  h,as  acquired  a  conditional  title,  good  against  rival 
corporations,  but  not  as  against  the  owner  until  com- 
pensation is  made  or  secured  to  him.  Until  there  is  an 
experimental  survey  or  surveys  made  on  the  ground  and 
an  adoption  of  the  route,  including  the  termini,  by  the 
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board  of  directors,  there  can  be  no  appropriation  of  the 
owner's  land.  As  said  in  our  cases,  the  act  of  location  is 
at  the  same  time  the  act  of  appropriation,  and,  it  may  be 
added,  the  latter  can  not  take  place  without  or  in  the  ab- 
sence of  the  act  of  location.  A  legal  appropriation  fas- 
tens a  servitude  in  favor  of  the  corporation  upon  the 
property  taken" :  Johnston  v.  Delaware,  Lackawanna  & 
Western  R.  R.  Co.,  245  Pa.  338  and  also  342.  The  court 
below  based  its  decision  mainly  on  the  statement,  as  in 
the  above  case,  which  is  also  found  in  many  other  cases, 
that  the  act  of  the  company  in  adopting  a  definite  and 
permanent  location  amounts  to  an  act  of  appropriation 
and  fastens  a  servitude  on  the  property  affected  thereby. 
This  language  does  not  imply,  however,  that  the  land- 
owner is  so  far  divested  of  title  by  the  act  of  location 
that  his  only  recourse  is  a  claim  for  damages.  It  merely 
amounts  to  a  notice  to  him  that  the  company  intends  to 
condemn  the  land  and  that  any  act  done  by  him  subse- 
quent thereto  aflPecting  the  property  and  inconsistent 
with  the  use  for  which  condemnation  proceedings  are 
contemplated,  must  be  done  at  his  risk :  Wayne  v.  Penna. 
R.  R.  Co.,  231  Pa.  512.  Before  title  can  pass  from  the 
owner  the  company  is  required  to  take  the  third  step,  to 
wit,  make  payment  or  secure  compensation  by  filing  a 
sufficient  bond :  Williamsport  &  North  Branch  R.  R.  Co. 
V.  Philadelphia  &  Erie  R.  R.  Co.,  supra;  Johnston  v. 
Delaware,*  Lackawanna  &  Western  R.  R.  Co.,  supra. 
After  the  location  is  adopted,  if  nothing  further  is  done 
by  either  the  landowner  or  the  railroad  company  with  a 
view  to  securing  or  paying  damages  title  remains  in  the 
former  and  entry  by  the  latter  without  further  action 
would  be  tortious:  Western  Penna.  R.  R.  Co.  v.  John- 
ston, 59  Pa.  290.  If  the  corporation  should  abandon  the 
location  as  adopted  all  right  to  damages  for  the  taking 
of  the  land  ceases :  Speer,  Administratrix,  v.  Mononga- 
hela  R.  R.  Co.  (No.  1),  255  Pa.  211,  and  cases  there  cited. 
Upon  filing  a  bond  the  title  passes,  the  right  of  damages 
is  fixed  and  the  company  cannot  subsequently  evade  pay- 
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ment  by  abandonment  of  the  right  of  way:  Wood  v. 
Trustees  of  State  Hospital  for  Insane  at  Warren,  Pa., 
164  Pa.  159;  Dilts  v.  Plumville  R.  R.  Co.,  222  Pa.  516; 
Fischer  v.  Catawissa  R.  R.  Co.  &  Philadelphia  &  Reading 
R.  R.  Co.,  175  Pa.  554. 

Article  XVI,  Section  8,  of  the  Constitution  of  Penn- 
sylvania, in  conferring  the  right  of  eminent  domaip,  re- 
quires that  corporations  invested  with  the  privilege  of 
taking  private  proi)erty  for  public  use  "shall  make  just 
compensation  for  property  taken,  injured  or  destroyed.'^ 
This  provision  and  the  decisions  above  referred  to  make 
clear  that,  until  compensation  is  made  or  secured,  no  title 
as  against  the  owner  vests  in  the  corporation  notwith- 
standing a  proper  location  of  the  right  of  way. 

In  the  present  case  the  evidence  fails  to  show  that 
Peter  Sharpnack  or  his  heirs  had  actual  notice  of  the 
resolution  adopting  the  location  over  his  land  or  that 
there  was  such  actual  staking  out  of  the  route  on  the 
ground,  as  would  amount  to  constructive  notice  of  such 
action.  While  such  notice  is  not  an  essential  prerequi- 
site to  a  valid  location  (Johnston,  et  al.,  v.  Callery,  184 
Pa.  146)  yet,  until  notice  is  received  by  the  owner,  he 
cannot  be  affected  by  the  action  of  defendant's  directors 
in  so  far  as  his  dealing  with  his  property  is  concerned. 
And  even  if  notice  had  been  received,  as  nothing  was  done 
subsequent  thereto  for  a  period  of  nine  years  the  owner 
in  the  meantime  having  made  a  conveyance  of  the  land, 
how  can  he  be  held  to  have  retained  the  right  to  recover 
damages  on  the  theory  that  a  part  of  the  land  was  taken 
by  a  corporation  under  its  right  of  eminent  domain, 
when  in  fact  there  had  been  no  taking  apd  no  certainty 
that  there  ever  would  be?  A  railroad  company  may  sur- 
vey and  locate  several  routes  before  finally  adopting  one 
as  its  permanent  location  and  may  abandon  all  but  the 
one  so  chosen,  subject  to  the  right  of  the  landowner  in 
the  meantime  to  begin  proceedings  to  compel  completion 
of  the  appropriation  by  payment  of  damages  or  entry  of 
security.    In  the  absence  of  such  proceedings  by  the 
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owner,  and  until  damages  are  paid  or  secured,  title  to  the 
property  covered  by  the  located  route  remains  in  him 
and  on  subsequent  abandonment  of  the  location  by  the 
railroad  company  no  right  to  damages  for  the  taking  of 
the  land  remains,  the  only  remedy  of  the  owner  in  such 
case  being  an  action  of  trespass  for  damages  suffered  be- 
cause of  the  entry  on  the  land:  Mountz  v.  Philadel- 
phia, Harrisburg  &  Pittsburgh  R.  R.  Co.,  203  Pa.  128. 

If  we  hold  the  right  to  damages  is  absolutely  fixed  at 
the  time  of  the  adoption  of  the  location,  and,  being  a  per- 
sonal right,  would  not  pass  with  a  transfer  of  the  land, 
we  have  the  anomalous  situation  of  the  vendee  losing 
the  land  taken  without  notice  and  without  Compensation 
in  violation  of  the  constitutional  inhibition,  and  the  ven- 
dor recovering  the  price  of  the  portion  of  the  land  sub- 
sequently taken,  which  he  sold  to  the  vendee  and  for 
which  he  had  already  received  full  price  from  the  pur- 
chaser. Furthermore,  the  measure  of  damage  is  not  the 
value  of  the  land  actually  taken,  but  the  amount  of  the 
depreciation  caused  to  the  whole  tract.  The  vendor 
would  therefore  claim  to  recover  not  only  the  value  of  the 
land  taken  but  also  the  damage  caused  to  the  tract  owned 
by  the  vendee  as  a  whole.  Apart  from  the  inhibition  of 
the  Constitution,  such  a  result  demonstrates  the  fallacy 
ot  the  judgment  of  the  court  below.  We  therefore  con- 
clude the  only  consistent  rule  is  to  hold  that  a  claim  for 
damages  for  taking  land,  in  so  far  as  the  right  thereto 
between  the  grantor  and  grantee  of  the  land  is  concerned, 
arises  when  the  damages  are  secured  and  therefore  ac- 
crues to  the  i)erson  who  owns  the  land  at  the  time  such 
security  is  entered. 

The  judgment  is  reversed  and  a  new  trial  granted. 
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McKee,  Appellant,  v.  Pennsylvania  Railroad 
Company. 

MunicipaMUes — RaUroads — Streets — Dedication — A  ccepiance  — 
Evidence — Ejectment, 

1.  The  authorization  by  a  municipality  of  the  construction  of  a 
railroad  on  a  dedicated  street  is  an  acceptance  of  the  dedication. 

2.  In  an  action  of  ejectment  by  the  owner  of  the  fee  against  a 
railroad  company  to  recover  possession  of  a  strip  of  land  in  the  bed 
of  what  was  alleged  by  the  defendant  to  be  a  city  street,  the  right 
to  occupy  which  defendant  claimed  by  virtue  of  an  ordinance,  bind- 
ing instructions  for  the  defendant  were  proper  where  it  appeared 
that  the  street  was  plotted  on  an  ancient  plan  of  partition  in  the 
year  1844;  that  in  the  succeeding  ^ve  years  it  was  recognized  as  a 
boundary  in  at  least  four  proceedings  in  partition  and  subsequently 
in  a  number  of  deeds  of  conveyance  of  parcels  of  the  land  and  in 
other  proceedings ;  that  the  first  municipality  to  include  such  street 
within  its  limits  was  incorporated  in  1849,  and  that  the  borough 
engineer  at  that  time,  at  the  direction  of  the  coxmcil,  made  a  bor- 
ough map  on  which  the  street  was  shown  as  a  public  highway,  and 
that  it  also  appeared  as  a  public  street  on  all  borough  maps,  and  was 
the  subject  of  various  borough  provisions  and  regulations ;  that  the 
borough  became  part  of  the  city  in  1872,  and  that  the  latter  adopted 
an  ordinance  of  1886  granting  to  the  defendant  the  right  to  occupy 
the  said  street,  with  its  railroad  tracksi 

3.  In  such  case  a  provision  in  the  original  deed  of  partition  that 
**the  streets  are  for  the  use  of  all  the  parties  to  the  partition"  was 
not  inconsistent  with  a  dedication  of  the  streets  and  did  not  limit 
the  use  of  such  streets  to  the  individual  parties. 

Evidence — Ejectment — Ancient  map  —  Declarations  —  Deceased 
surveyor — Photographs — Payment  of  taxes — Rebuttal  evidence, 

4*  A  map  prepared  by  a  borough  engineer  in  1849  at  the  dirdb- 
tion  of  borough  council  and  found  in  the  surveyor's  desk  after  his 
death  but  never  formally  adopted,  is  admissible  as  evidence  of  the 
existence  and  status  of  a  street  shown  thereon,  as  an  ancient  docu- 
ment and  as  the  declaration  of  a  deceased  surveyor. 

6.  Photographs  showing  the  conditions  at  th^  time  of  the  trial 
are  immaterial,  where  defendant's  rights  depended  on  conditions  at 
the  time  of  the  acceptance  of  the  dedication  of  the  street  n^any 
years  prior  to  the  trial. 

6.  An  offer  by  plaintiff  to  show  payment  of  taxes  is  not  ordinarily 
admissible  in  evidence. 
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Argued  Oct  17, 1916.  Appeal,  No.  71,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C  P.  Allegheny  Co.,  April 
T.,  1913,  No.  818,  on  directed  verdict  for  defendant  in 
case  of  James  Dalzell  McKee  v.  Pennsylvania  Railroad 
Company.  Before  Brown,  C.  J.,  Potter,  Moschziskbr, 
Frazer  and  Walung,  J  J.    Affirmed. 

Ejectment  for  land  in  the  City  of  Pittsburgh.  Before 
Bbid,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  jury  found  a  v6rdict  for  defendant  by  direction  of 
the  court  and  judgment  was  entered  thereon. ,  Plaintiff 
appealed. 

Errors  assigned,  among  others,  were  in  affirming  de- 
fendant's point  for  binding  instructions,  and  various 
rulings  on  evidence. 

Ed/wifi  W.  Smith,  of  Reed,  Smith,  Shaw  <&  Beat,  with 
him  Johw  J.  Heard,  for  appellant. — Dedication  is  a  mat- ' 
ter  of  intention,  and  if  the  use  be  restricted  to  certain 
persons  or  to  a  certain  class  of  persons  to  the  exclusion 
of  others,  then  there  is  no  dedication :  Poole  v.  Huskin- 
son,  11  Meeson  &  W.  827  (1843) ;  Tupper  v.  Huson,  46 
Wis.  646  (1  N.  W.  Bepr.  332) ;  Trustees  of  the  Metho- 
dist Episcopal  Church  v.  Mayor  &  Common  Council  of 
Hoboken,  33  N.  J.  Law  13;  Weiss  v.  South  Bethlehem 
Boro.,  136  Pa.  294. 

A  private  easement  cannot  be  changed  into  a  public 
one  by  mere  acceptance  by  the  public :  Hall  v.  McLeod, 
59  Ky.  98;  Gowen  v.  Philadelphia  Exchange  Co.,  5  W. 
&  S.  141;  Lee  v.  Lake,  14  Mich.  12;  Washington  Female 
Seminary  v.  Washington  Boro.,  18  Pa.  Superior  Ct.  555 ; 
Pittsburgh  v.  Epping-.Carpenter  Co.,  194  Pa.  318. 

Defendant  offered  no  sufficient  evidence  of  an  accept- 
ance of  any  dedication  by  the  borough :  People  v.  Under- 
hill,  et  al.,  39  N.  E.  Bepr.  333;  Phillips  v.  City  of  Stam- 
ford, 71  Atl.  Bepr.  361. 
Vol.  cclv— 96 
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Thomas  Patteraoti  and  James  8.  Crawford,  of  Patter- 
son^, Crawford,  Miller  &  Arensherg,  for  appellee,  cited : 
Smucker  v.  Penna.  B.  B.  Co.,  188  Pa.  40;  Sweigart  v. 
Bichards,  8  Pa.  436;  Huffman  v.  MeCrea,  56  Pa.  95; 
Pittsburgh  v.  Epping-Carpenter  Co.,  194  Pa.  318;  Bir- 
mingham Borough  V.  Anderson,  48  Pa.  253 ;  Schenley  v. 
Pittsburgh,  104  Pa.  472. 

Opinion  by  Me.  Justice  Walling,  January  8, 1917 : 

This  is  an  action  of  ejectment  to  recover  possession  of 
a  strip  of  land  about  ten  feet  in  width  and  extending 
along  the  southerly  line  of  the  Pittsburgh  &  Lake  Erie 
Bailway  right  of  way  from  Eighteenth  street  to  Nine- 
teenth street  in  Pittsburgh.  It  is  within  the  lines  of  what 
is  called  Water  street,  and  defendant  claims  the  right  to 
occupy  same  by  virtue  of  an  ordinance  adopted  by  the 
council  of  said  city  in  March,  1886.  The  main  question 
here  is  whether  it  was  then  a  public  street.  The  Monon- 
gahela  river  adjoins  the  right  of  way  of  said  Pittsburgh 
&  Lake  Erie  Bailway  Company  on  the  north. 

In  1813  a  tract  of  land  located  on  the  south  side  of 
said  river,  and  embracing  that  here  in  controversy,  was 
patented  to  Oliver  Ormsby,  and  later  became  vested  in 
John  Ormsby,  whose  estate  was  partitioned  in  the  Or- 
phans' Court  of  Allegheny  County  in  1844.  The  plan  of 
said  partition  shows  inter  alia  Water  street  along  the 
south  bank  of  the  river  and  of  the  width  of  one  hundred 
feet  more  or  less.  Purparts  or  tracts  "C"  and  "B"  on 
said  plan  are  bounded  on  the  north  by  Water  street;  on 
the  east  by  Joseph  street  (now  Nineteenth  street) ;  on 
the  south  by  Clifton  street  and  on  the  west  by  Meadow 
street  (now  Eighteenth  street).  All  of  these  streets 
are  shown  on  the  plan.  In  that  partition  purpart  "B" 
was  alloted  to  the  heirs  of  Sidney.  Gregg,  deceased,  and 
purpart  *^C"  to  the  heirs  of  Oliver  Ormsby,  deceased. 

On  the  record  of  this  partition,  in  the  report  of  the 
commissioners,  appears  the  following:  "The  alleys  laid 
out  in  the  plan  are  for  the  use  of  the  respective  owners 
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of  the  block.  The  streets  are  for  the  use  of  all  the  par- 
ties to  the  partition.^'  Later,  by  other  proceedings  in 
said  drphans^  Court,  purparts  "C"  and  "B"  by  separate 
proceedings  in  partition  were  allotted  in  severalty.  In 
all  there  were  at  least  four  proceedings  in  partition  re- 
specting said  property,  between  1844  and  1849,  inclusive, 
in  each  of  which  Water  street  is  recognized  and  appears 
as  the  northern  boundary  thereof;  and  only  in  the  parti- 
tion first  above  stated  is  there  any  mention  of  the  per- 
sons for  whose  use  said  streets  and  alleys  were  dedicated. 

Between  1844,  the  date  of  said  first  partition,  and  1886, 
when  the  city  granted  the  railroad  company  the  right  to 
lay  its  tracks  in  the  alleged  street,  there  are  some  twelve 
deeds  of  conveyance  of  said  lands,  or  of  parts  or  parcels 
thereof,  wherein  Water  street  is  recognized  and  referred 
to  as  the  northern  boundary  of  the  property ;  as  it  also 
is  in  certain  proceedings  in  the  Orphans^  Court  author- 
izing some  of  these  conveyances. 

Plaintiff  was  born  in  1884,  and  inherited  from  his  fa- 
ther, who  died  in  1885,  an  undivided  interest  in  said 
tracts  "B"  and  "C,"  and  they  seem  to  have  become  his 
in  severalty  by  proceedings  in  partition  instituted  by 
his  guardian  in  1888.  That  proceeding  as  filed  refers  to 
Water  street  as  the  northern  boundary  of  the  property 
but  was  amended  so  as  to  extend  the  northern  boundary 
to  the  river.  However  it  does  not  appear  that  any  of  the 
parties  to  the  last  named  partition  had  record  title  to 
land  north  of  the  southern  boundary  of  Water  street. 

At  the  trial,  in  addition  to  the  records,  plaintiff  intro- 
duced evidence  tending  to  support  his  claim  of  title  to 
the  land  at  issue  by  adverse  possession  of  himself  and 
his  predecessors  in  title  for  more  than  twenty-one  years 
prior  to  1886,  the  defendant  and  its  predecessor,  the 
Pittsburgh  and  Whitehall  Railroad  Company,  having 
been  in  continuous  possession  thereof  since  that  date. 

East  Birmingham  was  incorporated  as  a  borough  in 
1849,  and  embraced  within  its  limits  the  land  here  in 
controversy.    Said  borough  became  a  part  of  the  City  of 
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Pittsburgh  in  1872.  So  far  as  appears  Water  street, 
so-called,  was  never  opened  or  used  as  a  highway,  except 
by  the  railroad,  whose  tracks  were  therein  located.  It 
was  never  expressly  established  or  accepted  as  a  high- 
way by  the  municipality;  but  in  1849  R.  E.  McGowan, 
then  engineer  for  said  borough,  at  the  direction  of  the 
council,  made  a  borough  map  on  which  Water  street  is 
shown  as  a  public  highway  of  the  width  of  100  feet  more 
or  less,  to  low  water  line.  Arid  there  is  other  evidence 
that  it  appeared  as  a  public  street  on  all  of  the  borough 
maps,  although  the  map  made  by  McGowan  was  never 
adopted  by  the  borough  council  nor  recorded,  but  was 
found  among  his  papers.  The  records  of  the  borough 
show  that  in  1864  a  contract  was  made  for  the  grading 
of  Clifton  street,  "the  dirt  to  be  placed  on  Water  street 
between  Joseph  and  Meadow  streets."  In  1865  the  coun- 
cil of  said  borough  adopted  a  resolution  favoring  a 
change  of  the  location  of  Water  street,  and  som^e  days 
later  repealed  such  resolution.  And  thereafter,  in  1865 
and  1866,  the  street  is  mentioned  in  the  records  of  coun- 
cil as  a  street  of  the  borough. 

The  court  directed  a  verdict  for  the  defendant  on 
which  judgment  was  entered. 

In  our  opinion,  what  was  done  by  the  property  owners 
ponstituted  a  dedication  of  Water  street  to  the  public  as 
a  highway;  and  the  statement  in  the  John  Ormsby  peti- 
tion that  "The  streets  are  for  the  use  of  all  the  parties  to 
the  partition,"  did  not  change  that  result  nor  limit  their 
use  to  those  individual  parties.  So  far  as  appears  no 
such  contention  was  ever  made  as  to  the  other  streets 
mentioned  in  the  partition.  Such  language  is  omitted 
in  all  subsequent  partitions,  conveyances,  etc.,  wherein 
Water  street  is  recognized. 

What  was  done  by  the  borough  was  a  clear  recognition 
of  Water  street  and  amounted  to  an  acceptance  of  the 
dedication,  and  thereby  said  street  became  an  unim- 
proved public  highway.  Authorizing  the  construction 
of  a  railway  in  a  dedicated  street  is  an  acceptance  of  the 
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dedication :  13  Cyc.  471.    We  adopt  the  following  from 
the  opinion  of  the  learned  trial  judge  : 

''Our  conclusion,  therefore,  is  that  tliere  was  a  dedica- 
tion of  Water  street  and  an  acceptance  of  it  by  the  bor- 
ough, or  at  least  a  recognition  of  it  as  one  of  the  high- 
ways of  the  municipality.  This  made  the  dedication  ir- 
revocable, and,  if  it  were  necessary,  this  quality  of  irrev- 
ocability was  fixed  by  the  conveyances  by  the  owners  to 
third  parties,  already  adverted  to. 

"The  facts,  therefore,  are  brought  within  and  con- 
trolled by  the  cases  of  City  of  Pittsburgh  v.  Epping-Car- 
penter  Co.,  194  Pa.  318;  Birmingham  Boro.  v.  Ander- 
son, 48  Pa.  253;  Schenley  v.  Pittsburgh,  104  Pa.  472, 
and  Commonwealth  v,  McDonald,  16  S.  &  B.  390. 

^*The  result  of  this  conclusion  is  that  the  plaintiflPs  ab- 
stract upon  which  he  relied  and  the  conveyances  set  forth 
in  it  did  not  show  title  in  him  as  to  the  portion  of  the 
Ormsby  property  covered  by  Water  street,  within  the 
limits  of  which  the  disputed  strip  is  admittedly  situ- 
ated." 

It  follows  he  must  recover  if  at  all  under  his  claim 
of  adverse  possession.  But  title  to  a  public  highway 
cannot  be  acquired  by  encroachment  or  adverse  posses- 
sion :  Commonwealth  v.  Moorhead,  118  Pa.  344. 

In  this  view  of  the  case  it  is  not  necessary  to  pass  upon 
the  question  as  to  the  sufficiency  of  the  evidence  of  such 
possession,  nor  as  to  the  rulings  of  the  trial  court  on 
questions  of  evidence  relating  thereto.  However  we  see 
no  reversible  error.  The  McGowan  map  was  admissible 
as  an  ancient  document,  and  as  the  declaration  of  a  de- 
ceased surveyor :  Birmingham  Boro.  v.  Anderson,  40  Pa. 
506. 

Defendant's  rights  depend  upon  the  conditions  exist- 
ing in  1886,  when  the  ordinance  granting  its  predecessor 
the  right  to  lay  tracks  in  Water  street  was  enacted,  and 
hence  photographs  showing  conditions  along  Water 
street  at  the  time  of  trial  were  immaterial.    The  offer  to 


Digitized  by  VjOOQ IC 


566  McKEE,  Appellant,  v.  PENNA.  R.  E.  CO. 

Opinion  of  the  Court.  [266  Pa. 

show  paymeDt  of  taxes  by  plaintiff  was  wholly  indefinite 
and  not  rebuttal. 

The  court  below  committed  no  error  in  directing  a  ver- 
dict for  the  defendant  and  the  judgment  is  aflftrmed. 


Jones  V.  Commonwealth  Casualty  Company, 
Appellant. 

Beneficial  societies — Benefit  for  violent  death — Death — Proximate 
cause — Cctse  for  jury — Evidence — Application  for  membership — 
Subseqtient  increase  of  hazard — Act  of  May  11,  1881,  P.  L.  ISO — 
Novation — Essentials  of — Burden  of  proof. 

1.  In  an  action  under  a  membership  certificate  in  a  beneficial 
society  providing  for  a  certain  payment  to  the  beneficiary  in  case 
of  death  of  the  member  through  external,  violent  and  accidental 
means,  the  question  whether  decedent's  death  resulted  from  an  ac- 
cident was  for  the  jury  where  it  appeared  that  decedent  was  a  mine 
superintendent;  that  while  attempting  to  make  repairs  to  a  car 
attachment  in  the  mine  he  accidentally  slipped  and  injured  his  side, 
and  two  days  thereafter  was  again  injured  on  the  same  side  by  a 
second  fall ;  thiat  immediately  following  the  accident  he  complained 
of  pain  and  was  xmable  to  take  food ;  that  the  pain  continued  and 
two  physicians  called  suspected  a  growth  obstruction  in  theJ>owel8; 
that  thereafter  an  operation  was  performed  and  a  fibrous  band  Was 
found  attached  to  the  peritoneum  at  one  end  and  the  descending 
colon  at  the  other ;  that  the  band  was  severed  and  an  incision  made 
on  the  right  side;,  that  there  was  no  evidence  of  peritonitis  at  the 
time,  but  that  such  disease  developed  within  24  hours  and  the 
patient  died  therefrom  the  following  day,  and  a  post  mortem  ex- 
amination showed  that  the  inflammation  was  localized  on  the  left 
side  at  the  point  where  plaintiff  sustained  his  injuries,  and  the  fact 
that  the  oi>eration  was  necessary  and  was  skillfully  performed  was 
not  questioned. 

2.  Where  there  is  evidence  ^t  peritonitis  might  have  existed  in 
a  latent  form  as  a  result  of  the  injury,  and  became  active  as  a  re- 
sult of  the  operation,  the  jury  may  find  that  the  injury  was  the 
proximate  cause  of  the  death,  even  if  the  peritonitis  was  directly 
due  to  the  operation,  where  the  operation  was  made  necessary  by  the 
injury  and  was  skillfully  i)erformed. 

8.  In  such  case  where  defendant  insurance  company  had  assumed 
the  obligations  of  a  beneficial  society  after  decedent  had.  become  a 


Digitized  by  VjOOQ IC 


JONES  V.  COMMONWEALTH  CASUALTY  CO.,  Appel.  567 

1917.]  Syllabus— Statement  of  Facts, 

member,  defendant  stood  in  the  same  position  as  the  original  bene- 
ficial society,  succeeded  to  ite  rights  and  privileges  under  the  con- 
tract, and  became  liable  only  to  the  same  extent  as  the  society 
would  have  been  liable. 

4.  Li  such  case  where  defendant  contended  that  deceased  subse- 
quent to  date  of  the  certificate  changed  his  occupation  so  as  to  in- 
crease the  risk  and  was  thereby  taken  out  of  the  "preferred  list'' 
class  and  therefore  not  entitled  to  hold  membership  or  receive  bene- 
fits as  such,  the  court  erred  in  excluding  evidence  of  the  application 
for  membership  and  the  by-laws  of  the  beneficial  society,  in  support 
of  such  contention,  on  the  ground  that  the  application  and  by-laws 
were  not  attached  to  the  certificate  as  required  by  the  Act  of  May 
11,  1881,  P.  L.  20.  Such  act  applies  to  accident  insurance  com- 
panies but  not  to  beneficial  societies. 

6.  The  mere  form  of  the  organization  is  not  conclusive  if  the 
organization  in  fact  is  carrying  on  an  insurance  business  rather 
than  that  of  a  benevolent  association. 

6.  Where  when  defendant  took  over  the  contract  it  did  not  issue 
a  new  poliqy  but  merely  assumed  "all  the  covenants  and  agree- 
ments of  the"  order  under  the  certificate  issued  by  it,  subject  to  the 
"stipulations  and  conditions  therein  contained  to  be  performed  by 
said  member,"  a  novation  was  not  effected,  the  contract  remained 
as  before  and  the  transaction  was  in  the  nature  of  a  guarantee  by 
a  third  party  that  the  contract  a§  made  would  be  carried  out. 

7.  The  essentials  of  a  novation  are  the  displacement  and  extin- 
guishment of  a  former  contract,  the  substitution  of  a  new  agree- 
ment, a  sufficient  consideration  therefor,  and  consent  of  the  parties 
thereto. 

8.  The  burden  is  upon  one  who  alleges  a  novation  to  establish  it  by 
proper  proof,  and,  in  the  absence  of  an  agreement  that  the  original 
obligation  be  extinguished  and  a  new  one  substituted,  and  the  origi- 
nal debtor  relieved,  the  mere  acceptance  of  the  obligation  of  a  third 
person  will  be  considered  as  additional  security. 

Argued  October  19,  1916.  Appeal,  No.  161,  Oct.  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Allegheny 
Co.,  July  T.,  1915,  No.  357,  on  verdict  for  plaintiff  in 
case  of  Mary  A.  Jones  v.  Commonwealth  Casualty  Com- 
pany. Before  Brown,  C.  J.,  Mestrbzat,  Moschziskbb, 
Frazbb  and  Walung,  J  J.    Keversed. 

Assumpsit  on  beneficial  society  certificate  to  re- 
cover for  violent  death  of  plaintiff's  husband.  Before 
Davis,  J. 
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The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Verdict  for  plaintiff  for  |5^393.33  and  judgment  there- 
on.    Defendant  appealed. 

Errors  dssignedy  among  others,  were  (1)  in  refusing 
defendant's  motion  for  judgment  non  obstante  veredicto 
and  (2)  the  ruling  on  evidence  referred  to  in  the  opinion 
of  the  Supreme  Court. 

W.  K.  Jennings  and  (7.  William  Freed,  with  them  H. 
O.  Wasson  and  D.  C.  Jennings,  for  appellant. — The  court 
erred  in  excluding  the  by-laws  of  the  Fraternities  Acci- 
dent Order :  Summa  v.  Prince  Amadrus,  Etc.,  Society,  8 
Lack.  Jur.  272;  Beeman  v.  Supreme  Lodge,  Shield  of 
Honor,  29  Pa.  Superior  Ct  387 ;  Lithgow  v.  Supreme 
Tent  of  Knights  of  Maccabees  of  the  World,  165  Pa.  292 ; 
Dickinson  v.  Ancient  Order  United  Workmen,  159  Pa. 
258 ;  NeflF  v.  Pennsylvania  Daughters  of  Liberty,  62  Pa. 
Superior  Ct.  251 ;  Myers  v.  Fritchman,  et  al.,  6  Pa.  Su- 
perior Ct  580. 

The  evidence  was  insufficient  as  to  the  cause  of  death 
of  plaintiff's  husband. 

Stephen  Stone,  of  Stone  d  Stone,  for  appellee. — ^Where 
insured,  a  well  and  strong  man,  becomes  sick  immedi- 
ately after  an  accident  and  never  recovers  f roni  the  sick- 
ness or  wound,  it  is  for  the  jury  to  say  whether  his  death 
was  the  result  of  the  accident:  Cheswell  v.  Fraternal 
Acbident  Asso.  of  Amer.,  199  Mass.  267  (85  N.  E.  Repr. 
96) ;  Ludwig  v.  Preferred  Accident  Insurance  Co.  of 
New  York,  113  Minn.  510  (130  N.  W.  Repr.  5). 

The  law  and  facts  must  be  strongly  construed  against 
the  beneficial  society :  Weisberger  v.  Western  Reserve 
Insurance  Co.  of  Cleveland,  Ohio,  250  Pa.  155 ;  Krebs  v. 
Philadelphia  Life  Ins.  Co.,  249  Pa.  330;  Hughes  v.  Cen- 
tral Accident  Ins.  Co.,  222  Pa.  462. 

The  by-laws  of  the  Fraternities  Accident  Order  were 
properly  excluded :  Act  of  May  11,  1881,  P.  L.  20,  Sec- 
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lion  1;  Zimmer  v.  Central  Ace.  Ins.  Co.,  207  Pa.  472; 
Piekett  v.  Pacifle  Mutual  Life  Ins.  Co.,  144  Pa.  79; 
Haverstick  v.  Penn  Twp.  Mut.  Fire  Assn.,  156  Pa.,  333; 
Marcus  v.  Heralds  of  Liberty,  241  Pa.  429. 

Opinion  by  Me.  Justice  Pbazbr,  January  8, 1917 : 
Plaintiff  sued  to  recover  the  amount  due  under  a  mem- 
bership certificate  in  a  beneficial  society  which  provided 
for  payment  to  the  beneficiary  of  a  sum  of  money  in  case 
of  death  of  the  member  through  external,  violent  and  ac- 
cidental means.  At  the  trial  defendant  offered  in  evi- 
dence the  application  for  membership  and  the  by-laws  of 
the  society.  These,  however,  were  excluded  for  the  rea- 
son they  were  not  attached  to  the  certificate  of  member- 
ship. The  question  whether  the  death  of  the  deceased 
was  the  result  of  an  injury  received  by  him  about  a 
month  previous  thereto  was  submitted  to  the  jury  and  a 
verdict  rendered  in  favor  of  plaintiff.  Defendant  ap- 
peals, the  questions  raised  being  whether  there  was  suffi- 
cient evidence  to  show  death  was  due  to  the  injury  com- 
plained of  to  warrant  submission  of  the'case  to  the  jury 
and  whether  the  court  erred  in  excluding  deceased's  ap- 
plication for  membership  and  also  the  by-laws  of  the  so- 
ciety. 

On  December  14,  1914,  David  G.  Jones,  the  deceased, 
was  employed  as  general  superintendent  of  the  coal 
mines  of  the  Pittsburgh-Buffalo  Company,  one  of  which 
is  known  as  the  Hazel  mine,  situated  in  the  Borough 
of  Canonsburg,  and  while  attempting  to  make  repairs  to 
a  car  attachment  in  that  mine,  accidentally  slipped  and 
injured  his  left  side.  Two  days  Jater  he  was  again  in- 
jured on  the  same  side  by  a  second  fall.  Immediately 
following  the  accident  he  complained  of  pain  and  was 
unable  to  take  food.  The  pain  continued,  and,  in  the  eve- 
ning of  the  following  day,  the  family  physician  was 
called,  who  prescribed  for  him,  and,  not  being  able  to  se- 
cure relief  to  the  patient  from  pain,  called  another  phy- 
sician for  consultation.    The  two  physicians  suspected 
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a  growth  obstruction  in  the  bowels,  but  were,  however, 
unable  to  definitely  diagnose  the  trouble.  Jones  re- 
mained under  the  care  of  his  family  physician  for  three 
weeks  following  the  accident  and  was  then  removed  to 
the  hospital  for  further  examination  and  treatment. 
Owing  to  their  inability  to  determine  the  exact  cause  of 
the  trouble,  the  physicians  decided  upon  an  exploratory 
operation  which  was  performed  January  14, 1915,  and  a 
thorough  examination  made  without  discovering  the  ex- 
istence of  abnormal  conditions  at  the  time  except  a  small 
fibrous  band  attached  to  the  peritoneum  at  one  end  and 
the  descending  colon  at  the  other.  This  band  was  sev- 
ered and  an  incision  made  on  the  right  side  and  the  ap- 
pendix which  was  found  to  be  in  a  chronic  condition  re- 
moved. No  evidence  of  peritonitis  was  discovered  at  the 
time;  that  disease  however  developed  twenty-four  hours 
later,  and  the  patient  died  therefrom  the  following  day. 
A  post  mortem  examination  showed  the  inflammation 
to  be  localized  on  the  left  side  at  the  point  where  tiie 
fibrous  band  was  discovered,  which  was  also  the  point 
where  deceased  was  injured  when  he  sustained  the  fall 
above  referred  to. 

Defendant  contends  the  evidence,  showing  that  perito- 
nitis was  the  result  of  the  injury  complained  of,  was  in- 
sufficient to  be  submitted  to  the  jury.  There  is  no  dis- 
pute, however,  that  an  accident  occurred  and  injury 
followed.  The  evidence  is  that  before  the  injury  de- 
ceased was  in  good  health  and  without  trace  of  the  com- 
plaint from  which  he  suffered  immediately  thereafter. 
There  is  also  ample  evidence  to  show  the  necessity  for 
the  operation  was  the  direct  result  of  his  injury,  and  it 
is  not  disputed  that  when  the  operation  was  performed  a 
fibrous  band  was  discovered,  which,  according  to  the  tes- 
timony of  experts,  could  have  resulted  from  a  blow  such 
as  was  received  by  deceased  when  he  fell,  and  that  the 
band  was  cut  because  of  its  tendency  to  obstruct  the 
bowels.  While  it  is  true  no  evidence  of  peritonitis  was 
found  at  the  time  the  operation  was  performed,  there  is 
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evidence  that  it  might  have  existed  in  a  latent  form  as  a 
result  of  the  injury  and  become  active  later  as  a  result 
of  the  operation.  Consequently,  even  if  we  assume  the 
peritonitis  was  directly  due  to  the  operation,  the  opera- 
tion was  made  necessary  by  the  injury,  and  defendant 
cannot  escape  liability  so  long  as  the  operation  was  skill- 
fully performed,  as  to  which  no  question  is  raised.  The 
injury  in  such  case  is  the  proximate  cause  of  the  result- 
ing death.  On  the  whole,  the  question  could  not  have 
been  withdrawn  from  the  jury. 

The  other  question  involved  is  the  correctness  of  the 
ruling  of  the  trial  judge  in  excluding  a  copy  of  deceased^s 
application  for  membership  in  the  order  and  the  by-laws 
of  the  society.  Deceased  held  a  certificate  of  member- 
ship in  the  Fraternities  Accident  Order,  a  beneficial  cor- 
poration organized  under  the  laws  of  this  State.  The 
certificate  was  issued  in  1898,  subject  to  the  ^^condition 
that  the  statements  and  representations  made  by  him  in 

the  application  for  membership are  true,  and  that 

said  application  and  the  laws  of  the  order  as  now  in 
force,  or  as  hereafter  enacted  by  the  grand  council, 
be  made  a  part  of  this  contract";  deceased  was  con- 
stituted a  fifth  rate  member  and  the  order  promised  *^to 
pay  out  of  its  benefit  fund  to  Mary  A.  Jones,  wife,  a  sum 
not  exceeding  |5,000  in  accordance  with  and  under  the 
provisions  of  the  laws  governing  said  order  and  fund 
upon  satisfactory  evidei^ce  of  the  death  of  said  member 
through  external,  violent  and  accidental  means."  In 
1906  the  defendant,  a  corporation  organized  under  the 
laws  of  Pennsylvania  as  a  corporation  of  the  second 
class,  took  over  the  obligations  of  the  Fraternities  Acci- 
dent Order,  including  the  policy  or  certificate  of  de- 
ceased, by  attaching  to  the  certificate  the  following 
memorandum :  "For  value  received  the  Commonwealth 
Casualty  Company  hereby  agrees  to  assume  all  the  cove- 
nants and  agreements  of  the  Fraternities  Accident  Order 
contained  in  the  certificate  of  membership  of  the  Fra- 
ternities Accident  Order  to  which  this  agreement  is  at- 
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tached  issued  to  the  above  named  member  under  and  sub- 
ject to  the  stipulations  and  conditions  therein  contained 
to  be  performed  by  said,  member." 

Defendant  alleges  that  deceased,  subsequent  to  the 
date  of  the  certificate  changed  his  occupation  so  as  to 
increase  the  risk  and  thereby  was  taken  out  of  the  "pre- 
ferred list"  class  and  was  not  entitled  to  hold  member- 
ship or  receive  benefits  as  such,  and,  in  support  of  this 
contention,  offered  in  evidence  the  application  for  mem- 
bership and  by-laws  of  the  order.  This  evidence  was 
objected  to  and  excluded  for  the  reason  above  stated  that 
the  application  and  by-laws  were  not  attached  to  the  cer- 
tificate, as  required  by  the  Act  of  May  11, 1881,  P.  L.  20. 
Had  this  action  been  founded  on  a  policy  of  insurance 
issued  by  defendant  there  can  be  no  doubt  but  that  the 
provisions  of  the  act  would  be  applicable,  as  its  provi- 
sions have  been  held  to  apply  to  atjcident  insurance  com- 
panies :  Pickett  v.  Pacific  Mutual  Life  Ins.  Co.,  144  Pa. 
79.  The  act  does  not,  however,  apply  to  beneficial  so- 
cieties and  the  application  and  by-laws  of  an  association 
of  this  class  may  be  received  in  evidence  though  not 
attached  to  the  certificate  of  membership :  Dickinson  v. 
Ancient  Order  United  Workmen,  159  Pa.  258;  Marcus 
V.  Heralds  of  Liberty,  241  Pa.  429 ;  Lithgow  v.  Supreme 
Tent  of  Knights  of  Maccabees  of  the  World,  165  Pa.  292. 
Although,  as  was  decided  in  Marcus  v.  Heralds  of  Lib- 
erty, supra,  the  mere  form  of  the  organization  is  not  con- 
clusive, if  it  is  in  fact  carrying  on  an  insurance  business 
rather  than  that  of  a  benevolent  association,  there  is  no 
contention  here  that  the  certificate  as  issued  by  the  Fra- 
ternities Accident  Order,  was  a  policy  of  insurance 
within  the  meaning  of  the  act.  Only  by  virtue  of  the 
taking  over  of  the  contract  by  the  Commonwealth  Casu- 
alty Company,  the  defendant,  is  the  argument  made  that 
the  policy  is  brought  within  the  Act  of  1881. 

When  defendant  took  over  the  contract  it  did  not  issue 
a  new  policy,  it  merely  assumed  "all  the  covenants  and 
agreements  of  the  Fraternities  Accident  Order"  under 
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the  certificate  issued  by  the  society,  subject  to  the  ^'stipu- 
lations and  conditions  therein  contained  to  be  performed 
by  said  member."  This  did  not  effect  a  novation;  the 
original  contract  remained  as  before,  the  proceeding 
being  more  in  the  nature  of  a  transaction  of  a  third  per- 
son guaranteeing  the  carrying  out  of  a  contract  as  made. 
There  was  no  agreement  to  release  the  Fraternities  Ac- 
cident Order  from  liability ;  neither  was  a  new  contract 
created.  The  essentials  of  a  novation  are  the  displace- 
ment and  extinction  of  a  former  contract,  the  substitu- 
tion of  a  new  agreement,  a  sufficient  consideration  there- 
for and  consent  of  the  parties  thereto :  Wright  v.  Hanna, 
210  Pa.  349 ;  Curtin  v.  Peoples  Nat.  Gas  Co.,  233  Pa.  397. 
The  burden  is  ui)on  one  who  alleges  a  novation  to  estab- 
lish it  by  proper  proof ;  and,  in  absence  of  an  agreement 
that  the  original  obligation  should  be  extinguished,  and 
a  new  one  substituted,  and  the  original  debtor  relieved, 
the  mere  acceptance  of  the  obligation  of  a  third  person 
will  be  considered  as  additional  security :  McCartney  v. 
Kipp,  171  Pa.  644.  The  transaction  in  the  present  case 
was  merely  an  undertaking  by  defendant  to  assume  the 
obligations  of  the  beneficial  society  under  its  certificate 
for  a  consideration  moving  between  themselves.  So  far 
as  the  member  was  concerned,  the  original  undertaking 
remained  in  force  and  no  new  agreement  was  substituted, 
nor  is  there  evidence  of  an  agreement  on  the  part  of  the 
member  to  release  the  society  from  its  obligation.  The 
certificate  remained  the  obligation  of  the  beneficial  so- 
ciety and  defendant  merely  undertook  to  carry  out  its 
terms.  The  certificate  or  policy  not  being  within  the 
Act  of  1881,  when  originally  issued,  did  not  come  within 
its  provisions  by  the  undertaking  on  the  part  of  defend- 
ant to  carry  out  its  terms.  Defendant  stood  in  the  same 
position  as  the  beneficial  society,  succeeded  to  its  rights 
and  privileges  under  the  contract,  and  became  liable 
only  to  the  same  extent  as  the  society  was  liable.  De- 
ceased's application  for  membership  and  the  by-laws  of 
the  society  should  have  been  received  therefore  for  the 
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purpose  of  accurately  determining  the  extent  of  defend- 
ant's liability.  As  these  documents  are  not  included  in 
the  record  before  us,  the  case  must  be  sent  back  for  re- 
trial. 

The  second  assignment  of  error  is  sustained,  the  judg- 
ment reversed  and  a  new  trial  granted. 


Clark,  Appellant,  v.  Clark,  et  al. 

Beal  estate — Rule  to  bring  ejectment — Act  of  April  16,  1903,  P. 
L,  212 — Remaindermen. 

1.  The  Act  of  April  16,  1903,  P.  L.  212,  providing  in  effect  that 
parties  claiming  an  interest  in  real  estate  but  not  in  possession, 
may  be  ruled  by  the  party  in  possession  to  bring  an  action  of 
ejectment,  intended  that  all  issues  necessarily  involved  in  the 
determination  off  title  to  real  estate  are  to  be  settled  in  such 
ejectment  proceeding;  when  such  action  is  instituted,  the  title  to 
the  land  in  controversy  can  be  determined  and  if  the  verdict  favors 
the  respondents,  the  judgment  may  be  so  moulded  as  to  grant  ap- 
propriate relief. 

2.  Where  a  party  in  possession  of  real  estate  petitions  under  the 
said  Act  of  1903  for  a  rule  on  parties  claiming  an  interest  therein, 
to  show  cause  why  they  should  not  bring  an  action  of  ejectment,  an 
answer  averring,  that  petitioner  has  but  a  life  estate,  that  respond- 
ents are  the  remaindermen,  and  that  owing  to  such  facts  respond- 
ents cannot  bring  an  action  of  ejectment,  does  not  show  sufficient 
cause  for  not  bringing  the  action  and  an  order  refusing  the  rule 
will  on  appeal  be  reversed  with  a  procedendo. 

Argued  Sept.  29, 1916.  Appeal,  No.  165,  Oct.  T.,  1915, 
by  plain tiflF,  from  order  of  C.  P.  Westmoreland  Co.,  May 
T.,  1913,  No.  493,  refusing  rule  to  show  cause  why  defend- 
ants should  not  bring  an  action  of  ejectment,  in  case  of 
Mary  Ellen  Clark  v.  James  M.  Clark,  Samuel  T.  Clark, 
Philip  Floyd  Clark,  Myrtle  Clark,  Paul  Clark,  Lottie  S. 
McDonald,  Charlie  Swartz,  L.  L.  Swartz,  and  J.  S. 
Swartz.  Before  Brown,  C.  J.,  Mbstrbzat,  Pottbb, 
Stbwabt,  MoscHzksKEB  and  Walung,  JJ.   Reversed. 
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Petition  under  the  Act  of  April  16, 1903^  P.  L.  212,  for 
rule  to  show  cause  why  defendant  should  not  bring  eject- 
ment for  real  estate  in  the  possession  of  petitioner.  Be- 
fore MCCONNBLL,  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  refused  the  petition.    Petitioner  appealed. 

Error  assigned,  among  others,  was  in  dismissing  the 
petition.    " 

O.  B.  Shaw,  with  him  John  C.  Silsley,  for  appellant, 
cited :  Fearl  v.  Johnstown,  216  Pa.  205 ;  Cambria  Iron 
Co.  V.  Leidy,  226  Pa.  122 ;  Titus  v.  Bindley,  210  Pa.  121 ; 
Kimmel  v.^  Shaflfer,  219  Pa.  375;  Stamey  v.  Barkley,  211 
Pa.  313. 


Rahe  F.  Marsh,  with  him  M.  N.  McOeary,  for  appel- 
lees. 

Opinion  by  Me.  Justice  Moschziskbb,  January  8, 
1917: 

In  substance,  the  plaintiff  states  the  questions  in- 
volved thus:  (a)  On  a  rule  to  bring  an  action  of  eject- 
ment, under  the  provisions  of  a  statute  entitled  "An 
Act  to  settle  title  to  real  estate,"  where  the  petitioner 
claims  to  be  the  sole  and  absolute  owner  of  the  property 
in  controversy,  and  that  she  holds  exclusive  possession, 
does  an  answer  admitting  her  possession,  which  does 
not  deny  that  she  claims  to  be  the  owner  nor  any  other 
of  the  statutory  jurisdictional  facts  averred  in  the  pe- 
tition, but  wherein  the  respondents  claim  to  be  the 
owners  in  fee  of  the  remainder  and  allege  that  the  pe- 
titioner has  only  a  life  estate,  show  suflScient  cause  on 
their  part  for  not  bringing  ejectment?  (b)  Can  the  dis- 
pute as  to  title  be  settled  on  this  preliminary  rule? 

The  defendants  content  themselves  with  the  following 
statement:  In  proceedings  under  the  Act  of  March  8, 
1889,  P.  L.  10,  as  amended  by  the  Act  of  April  16,  1903, 
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P.  L.  212,  do  the  respondents  show  adequate  cause  why 
an  action  of  ejectment  cannot  be  brought,  where  their 
answer  avers  "that  they  claim  only  as  remaindermen, 
and  where  they  do  not  claim  the  right  of  immediate  pos- 
session?" 

The  Act  of  1903,  supra,  inter  alia,  provides:  "That 
whenever  any  person  not  being  in  possession  thereof, 
shall  claim  or  have  an  apparent  interest  in  or  title  to 
real  estate,  it  shall  be  lawful  for  any  person  in  possession 
thereof,  claiming  title  to  the  same,  to  make  application 
to  the  Court  of  Common  Pleas  of  the  proper  county, 
whereupon  a  rule  shall  be  granted  upon  said  person  not 
in  possession,  to  bring  his  or  her  action  of  ejectment 
within  six  months  from  the  service  of  such  rule  upon  him 
or  her,  or  show  cause  why  the  same  cannot  be  so 
brought." 

The  allegations  of  the  plaintiflPs  petition  clearly  bring 
her  case  within  the  provisions  of  the  above  act.  She 
avers  "that  she  is  the  owner,  and  is  in  possession"  of  the 
real  estate  in  controversy ;  that  the  defendants,  naming 
them,  "claim  an  interest  in  the  said  tract,"  but  are  not 
in  possession  of  the  land ;  finally,  that  she  is  "desirous 
to  settle  or  quiet  the  title  thereto." 

The  answer  denies  "that  the  said  petitioner is 

the  owner"  and  avers  that  she  has  but  a  life  estate ;  it 
further  avers  that  the  defendants,  themselves,  are  "the 
owners  in  fee  of  the  remainder  or  reversion" ;  and  there- 
in they  take  the  position  that,  "owing  to  the  fact  said 

petitioner has  a  life  estate  in  the  said  land,  and  to 

the  further  fact  that  slie  is  in  possession  thereof, 

respondents  cannot  bring  their  action  of  ejectment." 

The  court  below  sustained  the  contention  of  the  de- 
fendant's, and  held  that,  since  they  did  not  claim  a  pres- 
ent right  of  possession,  the  Act  of  1903,  supra,,  was  not 
applicable  to  them;  for,  should  judgment  go  in  their 
favor,  ejectment  being  a  possessory  action,  "they  would 
be  without  power  to  execute  the  judgment,"  when  en- 
tered. 
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In  reaching  the  conclusion  just  stated,  the  learned 
court  below  overlooked  the  true  intent  and  purpose  of 
the  legislation  under  consideration,  as  clearly  indicated 
in  the  title  and  by  the  provisions  of  the  statute  now  be- 
fore us.  To  begin  with,  the  act  in  question  is  announced 
as  legislation  "to  settle  title  to  real  estate,''  and  the  lan- 
guage employed  therein  plainly  shows  such  to  be  its 
real  purpose  (Spangler  v.  Trogler,  228  Pa.  217,  226; 
Foster's  Petition,  243  Pa.  92,  95;  Mildren  v.  Nye,  240 
Pa.  72,  74) ;  but  the  provisions  of  the  statute  also 
make  it  obvious  that  all  issues  necessarily  involved  in  the 
determination  of  title  to  the  real  estate  in  controversy, 
are  to  be  settled  in  the  eventual  ejectment  proceeding 
contemplated  by  the  act,  and  not  on  the  rule  to  show 
cause  why  ejectment  should  not  be  brought :  and  so  we 
have  recently  held  in  passing  upon  a  like  statute  (Titus 
V.  Bindley,  210  Pa.  121,  124-5).  On  this  preliminary 
rule,  the  inquiry  is  not  to  determine  who  has  title  to  the 
land  in  controversy,  but  whether  there  is  a  dispute  as  to 
the  title  between  a  petitioner  in  actual  possession,  and 
a  respondent  out  of  possession,  who  claims  or  has  "an 
apparent  interest  in  or  title  to  the  real  estate." 

Counsel  for  the  plaintiff  very  tersely  and  correctly 
sum  up  the  situation  at  bar,  thus :  "The  appellant  pre- 
sented to  the  proper  court  her  petition  alleging  the  juris- 
dictional facts  as  required  by  the  Act  of  April  16,  1903, 
P.  L.  212,  and  a  rule  issued.  The  respondents,  appellees, 
in  answer  to  the  rule,  did  not  deny  any  jurisdictional 
fact  averred  in  the  petition,  but  alleged,  in  substance, 
that  under  the  will  of  her  husband  and  the  laws  of  the 
Commonwealth  of  Pennsylvania,  the  petitioner  acquired 
only  a  life  estate  in  the  land,  and  that  they  are  the  own- 
ers thereof,  subject  to  her  life  estate,  and,  because  of  her 
life  estate,  they  cannot  bring  an  action  of  ejectment,  as 
they  are  not  entitled  to  possession." 

While,  if  it  were  not  for  the  legislation  in  question 
and  our  decisions  thereunder,  the  record  facts  now  be- 
fore us  might  well  be  held  to  present  a  situation  which 
Vol.  cclv — 37 
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would  not  justify  an  ordinary  action  in  ejectment,  yet 
the  question  remains,  are  the  conditions  presented  in 
this  case  within  the  curative  purpose  and  effect  of  the 
statute?  If  they  are,  notwithstanding  prior  theories 
and  established  practice,  it  follows  that  the  contem- 
plated ejectment  may  be  ordered  and  proceeded  with  to 
judgment. 

Let  us  see  what  has  already  been  said  by  this  court 
upon  the  general  subject  in  hand,  which  sheds  light  on 
our  present  inquiry.  In  Mildren  v.  Nye,  supra,  Mr. 
Justice  Brown,  now  Chief  Justice,  said  at  page  74  of 
his  opinion,  that  the  Act  of  1903,  supra,  and  the  Act  of 
June  10,  1893,  P.  L.  415,  respectively  provide  for  ^'the 
settling  of  titles  to  real  estate"  and  "for  the  quieting  of 
titles  to  land,"  and  added,  "Each  act  is  for  the  same  pur- 
pose, though  the  methods  of  procedure  under  the  one  dif- 
fer from  those  under  the  other."  In  Pearl  v.  Johnstown, 
216  Pa.  205,  207,  208,  Mr.  Chief  Justice  Mitchell  said 
of  these  statutes :  "The  purpose  of  both  acts  is  the  same, 
but  the  methods  of  procedure  are  different"  He  further 
said  that,  where  there  was  a  substantial  contest  as  to  the 
fact  of  present  possession,  the  former  act  suggested  the 
more  appropriate  procedure,  but  that,  where  there  was 
no  such  controversy,  the  Act  of  1903  provided  the  more 
appropriate  remedy,  and  added  that,  "on  the  appearance 
of  these  two  facts,  the  possession  by  plaintiff  and  the 
claim  of  title  by  the  other  party,  without  more,  the  rule 
is  to  be  granted  to  bring  ejectment  or  show  cause  why  it 
should  not  be  done."  In  .Cambria  Iron  Co.  v.  Leidy,  226 
Pa.  122,  129,  Mr.  Justice  Mbstrbzat  said,  speaking  of 
the  Act  of  1903,  "This  legislation  provides  a  speedy  and 
complete  remedy  for  one  in  possession  of  land,  claiming 
title  thereto,  to  obtain  a  final  judgment  as  to  the  validity 
of  his  title  against  an  adverse  claimant."  Again,  in 
Kimmel  v.  Slfeffer,  219  Pa.  375,  378,  Mr.  Justice  Mitch- 
ell, speaking  of  the  Act  of  1893,  said :  "The  argument  of 
appellant  is  that  the  plaintiff's  present  right  of  posses- 
sion and  her  possession  in  fact  are  not  disputed,  the  ap- 
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pellant's  claim  being  only  to  a  contingent  right  upon  the 
death  of  Keefer,  whom  she  avers  to  be  the  life  tenant; 
but  this,  though  it  refers  to  the  future,  is  still  a  present 
dispute  of'  title  by  which  the  plaintiff  holds  possession, 
and  is,  therefore,  within  the  act.  What  the  party  in  pos- 
session needs,  and  what  the  act  gives  him,  is  the  right  to 
a  present  adjudication  of  his  title:  Delaware  &  Hud- 
son Canal  Co.  v.  Genet,  169  Pa.  343."  In  Smith  v.  Hibbs, 
213  Pa.  202,  204,  Mr.  Justice  Stewart  has  this  to  say  of 
the  Act  of  1893 :  "The  suggestion  is  made  that,  inasmuch 

as  the  other  parties  defendant were  remaindermen, 

and  not  in  position  to  assert  their  title  as  against  the 
party  in  possession,  the  case  might  be  different  as  to 
them.  This  suggestion  springs  from  the  supposed  anal- 
ogy between  the  proceedings  contemplated  by  the  act 

and  an  equitable  ejectment  action.     True,  in 

Ullom  V.  Hughes,  204  Pa.  305,  310,  it  is  said, that 

the  act  expressly  assimilates  the  proceeding  to  an  equi- 
table ejectment ;  but  it  does  not  result  from  this,  that  the 
scope  and  purposes  of  the  act  are  to  be  narrowed  by  the 
application  of  the  principles  and  rules  which  govern  in 
ejectments." 

The  relevant  authorities,  just  reviewed,  contain  the 
guiding  principles  that  govern  this  case,  and,  thereunder, 
the  learned  court  below  should  have  directed  the  defend- 
ants to  bring  their  ejectment.  When  such  an  action  is 
instituted,  the  title  to  the  land  in  controversy  can  be  de- 
termined, and,  if  the  verdict  favors  the  defendants,  there 
should  be  no  difSculty  in  moulding  the  judgment  so  as  to 
grant  appropriate  relief. 

All  assignments  of  error  which  complain  of  rulings  in 
conflict  with  the  views  herein  expressed,  are  sustained ; 
the  judgment  of  the  court  below  is  reversed  with  a  pro- 
cedendo. 
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Addleman  v.  The  Manufacturers  Light  &  Heat 
Company,  Appellant  (No.  !)• 

Leases — OH  and  gas  lease — Royalties — Construction — Intention, 
Where  an  oil  and  gas  lease  provided  "such  well  or  wells  shall  be 
gauged,  in  the  casing  in  which  completed,  ^very  six  months,"  and 
stipulated  a  rental  based  upon  the  pressure  of  gas  in  the  well,  it 
was  for  the  jury  to  determine,  in  an  action  for  rental,  whether  the 
well  was  completed  in  the  three-inch  casing  as  contended  by  plain- 
tiff or  in  a  six  and  five-eighths  inch  casing  as  contended  by  defend- 
ant; the  evidence  being  in  conflict,  a  judgment  on  a  verdict  for  plain- 
tiff, based  upon  a  special  finding  of  the  jury  that  the  well  was  com- 
pleted in  the  three-inch  casing,  was  sustained. 

Argued  Oct.  2,  1916.    Appeal,  No.  44,  Oct  T.,  1916, 

by  defendant,  from  judgment  of  C.  P.  Greene  Co.,  Sept. 

T.,  1905,  No.  89,  on  verdict  for  plaintiff,  in  case  of  J.  A. 

Addleman  v.  The  Manufacturers  Light  &  Heat  Company, 

a  Corporation.    Before  Mbstrbzat,  Poti^br,  Stewart, 

MoscHziSKBR,  Frazer  and  Walung,  J  J.   Affirmed. 

• 
Assumpsit  on  a  gas  lease  to  recover  royalties.    Before 

INGHRAM,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  plaintiff  for  f3,287.50  and  judgment  there- 
on.   Defendant  appealed. 

Errors  assigned  were  instructions  to  the  jury. 

A.  Leo  Weil,  with  him  8.  M.  Smith,  0.  M.  Thorp  and 
Malcolm  Goldsmith,  for  appellant. 

Frank  W.  Downey,  with  him  James  J.  Purman,  for  ap- 
pellee. 

Opinion  by  Mr.  Justice  Moschziskbr,  January  8, 
1917: 
The  plaintiff  leased  to  the  defendant's  predecessor  in 
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title  a  tract  of  land  for  oil  and  gas  development.  The 
contract  reserved,  as  rent  or  royalty,  certain  semiannual 
payments,  according  to  a  graduated  scale,  to  be  ascer- 
tained from  a  gauge  of  the  wells  at  stated  times.  The 
drilling  of  a  well  was  commenced  in  May,  1900,  and  gas 
was  found  in  the  following  August.  As  the  drilling  pro- 
gressed, the  well  was  cased,  first  in  10-inch,  then  in  8- 
inch,  then  in  6%-inch  pipe;  finally  a  3-inch  pipe  was 
inserted  and  the  8-inch  and  10-inch  removed.  The  well 
stood  for  some  time  without  use ;  but,  on  October  6, 1910, 
it  was  gauged  in  the  3-inch  pipe,  and  the  defendant  sent 
its  check  to  the  plaintiflTs  bank  for  $250,  in  payment  of 
six  months'  rental  beginning  that  day.  Subsequently  an- 
other like  check  was  sent,  both  payments  being  based 
upon  a  gauge  of  the  well  made  by  the  defendant  in  the 
3-inch  pipe.  The  defendant,  however,  reclaimed  these 
payments,  upon  the  ground  that  they  were  made  by  mis- 
take. It  asserted  the  lease  in  question  contemplated  the 
gauge  should  be  taken  in  the  6%-inch  pipe,  and  not  in  the 
3-inch ;  that  the  well  had  been  completed  in  the  former, 
local  conditions  requiring  the  insertion  of  the  latter  for 
necessary  protection ;  that  by  the  use  of  an  established 
mathematical  formula,  the  pressure  in  the  3-inch  pipe 
could  be  "converted  into  terms  of  pressure  in  the  casing,'* 
or  6%-inch  pipe ;  and  it  contended  the  royalties  should 
be  calculated  and  paid  accordingly.  The  plaintiff  re- 
fused to  accede  to  the  position  of  the  defendant,  aiid 
brought  suit  for  the  royalties  as  claimed  by  him.  He 
secured  a  verdict,  upon  which  judgment  was  entered; 
but,  on  appeal,  this  court  reversed  (242  Pa.  587),  and 
granted  a  new  venire.  The  second  trial,  which  like- 
wise resulted  in  a  verdict  and  judgment  for  plaintiff,  is 
now  before  us  on  the  appeal  of  the  defendant. 

The  lease  provides  that  the  lessee  shall  pay  to  the 
lessor  "for  any  well  or  wells  producing  gas  in  sufficient 
quantities  to  justify  the  lessee  marketing  the  same  in  its 
pipe  line,  a  semiannual  sum  to  be  ascertained  as  follows : 
^Such  well  or  wells  shall  be  gauged  in  the  casing  in  which 
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completed;  every  six  months^  in  the  event  the  same  should 
show  for  the  first  minute  a  pressure  of  200  pounds  or 
more^  the  rental  for  the  next  six  months  shall  be  $250 ; 
in  case  it  should  show  a  pressure  from  150  to  200  pounds, 
said  rental  shall  be  |200' " ;  and  so  on  down  according 
to  a  graduated  scale,  to  a  minimum  pressure  of  from  15  to 
25  pounds  at  $25. 

The  plaintiff  contends  that  the  3-inch  pipe  was  the 
casing  in  which  the  well  was  completed,  while  the  de- 
fendant says  it  was  completed  in  the  6%-inch  pipe. 
Several  witnesses,  experienced  in  oil  and  gas  develop- 
ment, testified  for  the  plaintiff  that  "the  well  was  com- 
pleted in  a  3-inch  casing  or  tube,  whichever  you  call  it," 
and  that  such  3-inch  pipe  was  sometimes  designated  in 
the  trade  as  "casing,"  and  at  other  times  as  "tubing." 
These  witnesses  drew  a  distinction  between  the  com- 
pletion of  the  drilling  and  the  completion  of  a  well  as  a 
whole,  and,  although  contradicted  by  testimony  on  the 
other  side,  their  evidence  was  amply  sufficient  to  sustain 
the  special  finding  of  the  jury  that  "the  well  was  com- 
pleted in  a  3-inch  casing."  It  may  be  noted  here  that, 
in  addition  to  the  oral  testimony  upon  the  subject, 
the  plaintiflf  introduced  in  evidence,  as  one  of  his 
exhibits,  a  *T[)ook  record  of  the  defendant  company 

for  the  purpose  of  showing  that  the  defendant 

company  treated  the  well  as  completed  in  a  3-inch  pipe" ; 
and  this  book  shows  a  number  of  entries  from  "4-30-04  to 
1-14-05,"  entitled,  "Record  of  Pressure  Reports  of  Gas 
Wells,"  in  which  the  well  in  question  is  designated  "size 
of  casing,  3,"  meaning  3-inch.  This  controlling  issue,  as 
to  the  size  of  the  casing  in  which  the  well  was  completed, 
was  plainly  and  correctly  submitted  to  the  jury,  and  we 
see  no  reason  for  disturbing  their  verdict  or  the  judg- 
ment entered  thereon. 

Moreover,  we  see  no  merit  in  the  defendant's  conten- 
tion that  the  learned  judge  who  presided  over  the  trial 
now  under  review  departed  from  the  law  as  laid  down  by 
us  when  the  case  was  here  before.   The  present  trial  was 
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conducted  along  lines  different  from  those  followed  in 
the  first  instance.  Then  the  testimony  produced  by  the 
defendant,  as  to  how  and  when  the  well  was  completed, 
practically  stood  uncontradicted,  and,  for  tljat  reason, 
we  said  there  was  no  evidence  to  support  a  certain  re- 
quest for  charge  made  by  the  plaintiff,  and  mentioned 
in  our  former  opinion ;  but,  on  the  last  trial,  as  already 
pointed  out,  the  plaintiff  submitted  ample  evidence  in 
this  connection.  In  the  opinion  just  mentioned,  we  also 
said  the  construction  of  the  written  contract  was  for  the 
court;  but  as  the  case  was  last  tried,  no  departure  was 
made  from  this  ruling.  The  learned  trial  judge  gave 
proi)er  directions  on  the  construction  of  the  lease; 
at  the  same  time,  on  the  issues  as  made,  and  under  the 
evidence  as  produced,  he  was  obliged  to  send  to  the  jury 
all  the  questions  of  fact  which  they  passed  upon,  among 
others,  as  to  when  the  well  was  actually  completed;  this 
was  materially  different  from  showing  by  expert  testi- 
mony the  "interpretation  of the  lease,  as  under- 
stood by  men  engaged  in  the  oil  and  gas  business,"  which 
he  refused  to  permit  the  defendant  to  do. 

The  written  contract  did  not  determine  when,  nor 
designate  the  pipe,  or  casing,  in  which  the  well  should  be 
completed,  and  the  evidence  shows  that  the  words  used 
therein  had  no  defined  trade  meaning;  hence,  from  them 
alone,  it  was  impossible  for  the  court  to  decide  the  time 
or  circumstances  of  completion,  and  evidence  upon  these 
points  was  properly  admitted.  If,  as  a  matter  of  fact, 
the  well  had  been  completed  in  the  larger  pipe,  instead  of 
the  smaller  one,  then  the  question  of  the  application  of 
the  alleged  mathematical  formula,  contended  for  by  the 
defendant  and  largely  discussed  in  our  former  opinion, 
would  be  of  importance ;  but,  under  the  special  finding 
of  the  jury  at  the  last  trial,  the  rule  and  our  former  dis- 
cussion thereof  become  entirely  irrelevant. 

When  this  case  was  first  in  court,  the  plaintiff  made  a 
contention  that  the  defendant  was  guilty  of  fraud;  but 
we  ruled  the  evidence  upon  that  point  insuflflcient  and 
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said  the  issue  should  not  have  been  submitted  to  the  jury. 
Of  course,  when  the  case  was  sent  back  for  another  trial, 
the  question  of  fraud  was  out  of  it,  and  the  cause  was 
tried  along  new  lines;  this  renders  much  that  we  said 
in  our  former  opinion  inappropriate  to  the  facts  as  they 
were  subsequently  developed,  and  are  now  before  us. 

The  plaintiff  contends,  and  we  are  not  convinced  to 
the  contrary,  that  he  always  depended  upon  and  con- 
sistently urged  the  theory  that  the  well  was  completed  in 
the  3-inch  pipe,  or  casing;  further,  that  the  gauge  had  to 
be  taken  thereon,  and,  when  thus  taken,  it  could  not, 
with  any  degree  of  certainty  or  fairness,  be  applied  as  if 
taken  on  the  larger  pipe;  but,  so  as  to  make  clear  his 
course  of  conduct  at  trial,  the  plaintiff  explains  that  he 
was  obliged  to  introduce  certain  evidence,  unnecessary  to 
his  own  theory  of  the  case,  in  order  to  meet  the  defend- 
ant's, adverse  contentions,  should  they  be  seriously  ac- 
cepted by  the  jury.  Moreover,  he  contends  that  certain 
requests  submitted  by  him  were  put  in  for  the  same  rea- 
son and  purpose,  and  not  in  any  sense  as  representing  his 
own  tteory  of  the  case.  As  to  these  matters,  it  is  suf- 
ficient to  say,  although  the  defendant  earnestly  ar- 
gues that  the  evidence  and  requests  under  discussion 
show  the  plaintiff's  present  position  to  be  an  inconsistent 
one,  yet  the  latter's  explanations  are  fully  sustained  by 
an  examination  of  the  record  and  the  summary  of  the 
respective  contentions  contained  in  the  painstaking  and 
elaborate  charge  of  the  learned  trial  judge. 

All  assignments  of  error  which  call  ,to  our  attention 
matters  relevant  to  the  points  discussed  in  this  opinion 
are  overruled ;  and,  owing  to  the  views  here  indicated, 
the  others  become  unimportant,  hence  they  are  dismissed 
without  further  discussion. 

The  judgment  is  affirmed. 
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Addleman,  Appellant,  v.  The  Manufacturers  Light 
&  Heat  Company  (No.  2). 

Leases — Oil  and  gas  leases — Royalties — Construction — Intenr 
tion. 

Where  a  gas  lease  provides  a  graded  scale  of  royalties  based  on 
minute  pressure  of  the  gas,  which  scale  contains  a  minimum  pres- 
sure, and  the  lease  is  silent  as  to  use  of  gas  or  payment  therefor 
while  pressure  is  below  the  minimum,  the  lessor  is  not  entitled  to 
recover  for  gas  produced  below  the  minimum  pressure  and  marketed 
by  the  lessee;  the  lessee  may  produce  and  market  such  gas  with- 
out paying  for  it. 

Argued  Oct.  2,  1916.  Appeal,  No.  122,  Oct.  T.,  1916, 
by  plaintiflf,  from  judgment  of  C.  P.  Greene  Co.,  Sept.  T., 
1905,  No.  89,  on  verdict  for  plaintiflf,  in  case  of  J.  A. 
Addleman  v.  The  Manufacturers  Light  &  Heat  Company, 
a  Corporation.  Before  Mbstrbzat,  Pottbe,  Stewart, 
MoscHziSKBR,  Frazeb  and  Walling,  J  J.   Aflftrmed. 

Assumpsit  on  gas  lease  to  recover  royalties.    Before 

INGHRAM,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 
Verdict  for  plaintiflf  for  $3,287.50  and  judgment  there- 
on.   Plaintiflf  appealed. 

Errors  assigned  were  certain  instructions  to  the  jury. 

Frank  W.  Downey,  with  him  James  J.  Purman,  for 
appellant. 

A.  Leo.  Weil,  with  him  8.  M.  Smith,  Charles  M.  Thorp, 
and  Malcolm  Goldsmith,  for  appellee. 

Opinion  by  Mr.  Justice  Moschziskbr,  January  8, 
1917: 
This  is  an  appeal  by  the  plaintiflf  from  the  same  judg- 
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ment  complained  of  by  the  defendant  in  Addleman  v. 
Mfrs.  Light  &  Heat  Co.  (No.  1) ;  the  opinion  therein 
being  filed  simultaneously  herewith. 

The  present  appellant  is  dissatisfied  with  the  amount 
of  the  judgment  entered  in  his  favor,  and  states  the  ques- 
tions here  involved  thus : "  ( 1 )  Where  a  gas  lease  provides 
a  graded  scale  of  royalties,  based  on  minute  pressure  of 
the  gas,  which  scale  contains  a  minimum  pressure,  and 
the  lease  is  silent  as  to  use  of  gas  or  payment  therefor 
while  pressure  is  below  the  minimum,  is  lessor  entitled 
to  recover  for  gas  produced  below  the  minimum  pres- 
sure and  marketed  by  lessee?  (2)  May  lessee  produce 
xind  market  such  gas  [below  minimum  pressure}  without 
paying  for  it?'^ 

The  contract  in  controversy  bears  date  November  8, 
1899,  and  provides  that,  "in  consideration  of  one  dollar 
paid  by  the  lessee,"  the  lessor  "does  hereby  grant,  demise 
and  let  unto  the  lessee,  his  successors  and  assigns,  all 
the  oil  and  gas"  in  and  under  certain  therein  described 
premises,  for  the  term  of  five  years,  "and  as  much  longer 
as  oil  or  gas  can  be  produced  in  paying  quantities" ;  that 
the  lessee  shall  pay  to  the  lessor  "for  any  well  or  wells 
producing  gas  in  sufficient  quantities  to  justify  the  lessee 
marketing  the  same  in  its  pipe  line,  a  semiannual  sum  to 
be  ascertained  as  follows :  Such  well  or  wells  shall  be 
gauged  in  the  casing  in  which  completed,  every  six 
months ;  in  the  event  the  same  should  show  for  the  first 
minute  a  pressure  of  200  pounds  or  more,  the  rental  for 

the  next  six  months  shall  be  $250 ;  in  case  it  should 

show  15  to  25  pounds,  said  rental  shall  be  |25."  The 
lease  further  provides  that,  until  drilling  is  commenced, 
the  lessee  shall  pay  to  the  lessor  a  fixed  sum  named 
therein,  each  three  months,  and  that,  "if  gas  is  found  in 

paying  quantities  to  the  lessee ,  the  lessor  may 

have  gas  free  of  cost for  six  fires  in  the  mansion 

house  on  said  premises." 

The  lessee  drilled  a  well  which  produced  gas  in  paying 
quantities.    A  dispute  arose  between  the  parties  as  to 
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the  amoimts  due  the  lessor,  and  the  latter  brought  suit 
upon  the  contract.  The  trial  court  ruled  that  the  lessee 
was  not  obliged  to  pay  for  gas  produced  when  the  pres- 
sure was  less  than  the  minimum  named  in  the  lease. 

The  plaintiff  claimed  below,  and  argues  here,  that  the 
defendant  had  no  right  to  take  or  market  any  gas  from 
the  well  when  the  minute  pressure  was  under  15  pounds, 
unless  it  paid  a  price  therefor.  In  other  words,  he  con- 
tends "that  defendant  is  liable  to  pay  for  all  gas  marketed 
after  the  minute  pressure  fell  below  the  minimum  fixed  in 
the  lease,  such  sum  as  the  gas  was  worth  in  the  market 

at  the  time  it  was  taken  or  the  difference  in  value 

of  his  [the  plaintiff's]  land  as  affected  by  taking  the 
gas."  On  the  other  hand,  the  defendant's  position  is  that 
the  plaintiff  is  entitled  only  to  such  payments  as  are 
expressly  provided  for  in  the  contract,  and  that  no  justi- 
fication is  to  be  found  therein  for  the  quantum  meruit 
claimed  by  the  latter.  ^ 

We  are  of  opinion  that  the  learned  trial  court  did 
not  err  when  it  ruled  in  accordance  with  the  contention 
of  the  defendant.  The  lessor,  for  the  considerations 
named  in  the  contract  of  lease,  granted  to  the  lessee  all 
the  gas  to  be  found  upon  the  premises,  and  as  soon  as 
gas  was  produced  in  paying  quantities  the  right  thereto 
became  vested  in  the  latter,  subject  only  to  the  express 
terms  and  conditions  contained  in  the  lease.  There  is 
nothing  therein  to  the  effect  that  the  lessee  may  take  gas 
only  so  long  as  the  pressure  shall  exceed  15  pounds,  as 
contended  by  the  appellant;  furthermore,  we  find  no 
express  provision  for  payment  of  royalty  when  the  pres- 
sure shall  fall  below  that  minimum,  nor  any  warrant  for 
reading  such  a  stipulation  into  the  contract  by  impli- 
cation. 

The  assignments  of  error  are  all  overruled  and  the 
judgment  is  afftrmed. 
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Alemento  v.  The  Bessemer  and  Lake  Erie  Railroad 
Company,  Appellant. 

Negligence — Railroad  companies — Infant' trespassers  on  trade — 
Rescue — Injury  to  rescuer — Case  for  jury. 

Where  in  an  action  against  a  railroad  company  to  recover  dam- 
ages for  personal  injuries  sustained  in  consequence  of  plaintiff's 
being  struck  by  defendant's  train  it  appeared  that  plaintiff's  infant 
child  was  trespassing  upon  the  track  where  she  could  have  been 
seen  from  an  approaching  train  for  nine  hundred  feet,  that  de- 
fendant's train  approached  endangering  the  child's  life  and  that- 
while  plaintiff  was  endeavoring  to  rescue  the  child,  he  was  struck  by 
the  train  and  suffered  the  injuries  complained  of,  the  case  was  for 
the  jury  and  a  judgment  on  a  verdict  for  plaintiff  was  sustained  by 
an  equally  divided  court. 

Argued  Oct.  2, 1916.  Appeal,  No.  50,  Oct.  T.,  1916,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  Sept.  T., 
1914,  No.  31,  on  verdict  for  plaintiff,  in  case  of  Qia- 
como  Alemento  v.  The  Bessemer  and  Lake  Erie  Rail- 
road Company,  a  corporation.  Before  Mbstrbzat,  Pot- 
ter, Stewart,  Mosghzisker,  Frazer  and  Walung,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  {)ersonaI  injuries. 

Reiber,  p.  J.,  filed  the  following  opinion,  sur  defend- 
ant's motion  for  judgment  n.  o.  v. : 

This  matter  came  on  to  be  heard  on  motion  on  part  of 
defendant  for  judgment  non  obstante  veredicto,  the  mo- 
tion for  a  new  trial  being  withdrawn  by  counsel  at  hear- 
ing thereof.  This  case  is  an  action  of  trespass  to  recover 
damages  alleged  to  be  sustained  by  plaintiff  in  the  act  of 
rescuing  his  little  child  on  the  tracks  of  the  defendant 
company  from  an  approaching  train.  The  defendant,  at 
the  time  of  the  accident,  was  running  its  regular  passen- 
ger car  between  Branchton  and  Hilliard,  in  this  ^ounty, 
and  in  place  of  the  usual  locomotive  a  motor  car  was 
utilized.    The  plaintiff,  on  the  27th  day  of  April,  1914, 
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about  four  o'clock  in  the  afternoon,  whilst  engaged  in 
playing  or  watching  a  game  of  ball  near  the  tracks  of  de- 
fendant company,  saw  his  little  girl,  three  years  of  age, 
proceeding  or  walking  between  the  tracks  of  defendant 
company  at  a  point  about  fifty  yards  distant  from  where 
he  was  standing  and  at  the  same  time  plaintiff  saw  the 
approaching  train  of  defendant  company. 

He  thereupon  ran  towards  the  track  and  succeeded  in 
throwing  or  pushing  the  girl  from  the  track,  but  in  doing 
so  he  himself  was  struck  by  the  mbtor  car  and  injured. 
The  little  girl,  three  years  of  age,  was  a  trespasser  on  the 
tracks  of  the  defendant  company.  The  testimony  on 
part  of  the  plaintiff  was  that  at  the  time  he  first  saw  the 
girl  on  the  track  the  approaching  car  was  at  a  point 
known  as  the  Allegheny  Junction  or  switch,  a  distance  of 
three  hundred  yards  from  the  girl ;  that  the  track  from 
the  location  of  the  girl  to  such  switch  was  slightly  curved, 
but  one  could  plainly  see  from  such  switch  any  object 
on  the  track  at  the  point  where  the  girl  stood  or  walked 
upon  the  track  and  that  there  was  no  obstruction  of 
vision  on  said  track  the  entire  distance  of  nine  hundred 
feet  between  said  points.  The  plaintiff  was  corroborated 
by  several  witnesses.  It  is  true  the  motorman  of  defend- 
ant company  testified  that  the  girl  first  proceeded  on  the 
track  at  a  point  about  two  hundred  feet  from  the  car. 
For  the  purpose  of  this  motion,  however,  the  evidence  on 
part  of  plaintiff  must  be  accepted.  The  plaintiff  in  this 
case,  observing  his  child  in  a  place  of  imminent  peril  and 
using  ordinary  care  under  the  circumstances,  had  a  right 
to  go  upon  the  tracks  of  the  defendant  company  to  the 
rescue  of  the  child,  and  the  case  therefore  involves  the 
relation  of  the  defendant  company  to  the  child  upon  its 
tracks  which  occasioned  the  accident  to  plaintiff. 

We  were  of  the  opinion  that  it  was  our  duty  to  submit 
the  case  to  the  jury  on  the  question  of  fact  as  to  the  want 
of  ordinary  care  on  part  of  the  motorman  under  all  the 
facts  and  circumstances,  being  then  of  the  opinion  that 
the  case  as  presented  came  within  the  law  as  declared  in 
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Philadelphia  &  Reading  R.  R.  Co.  v.  Spearen,  47  Pa.  300, 
and  followed  in  Piepke  v.  Philadelphia  &  Reading  Ry. 
Co.,  242  Pa.  321,  and  in  a  number  of  other  cases. 

After  ^  careful  review  of  the  whole  case  we  are  not 
satisfied  that  we  were  in  error  in  the  submission  of  the 
case  to  the  jury  or  that  the  case  establishes  such  evidence 
as  brings  it  within  the  rule  that  there  is  no  duty  upon 
the  defendant  company,  or  its  employees,  to  be  on  the 
lookout  for  trespassers,  as  contended  for  by  defendant. 

Verdict  for  plaintiff  for  |1,770.83  and  judgment  there- 
on.   Defendant  appealed. 

Errors  dssigned,  among  others,  were  in  refusing  to  di- 
rect a  verdict  for  defendant  and  in  refusing  to  enter 
judgment  for  defendant  n.  o.  v. 

John  p.  Wilson,  of  Wilson  d  McQuistion,  with  him 
Templeton  d  Whiteman,  for  appellant. 

W.  H.  Martin,  with  him  Samuel  Walker,  for  appellee. 

Per  Curiam,  January  8, 1917 : 

The  judgment  is  affirmed  by  an  equally  divided  court. 


Foster  v.  Butler  County  Light  Company, 
Appellant. 

Negligence  —  Master  and  servant  —  Electric  companies  —  Cou' 
tributary  negligence — Case  for  jury — Damages — Death, 

1.  Where  in  an  action  to  recover  damages  for  the  death  of  plain- 
tiff's'husband  it  appeared  that  deceased  was  engaged  in  stringing 
a  telephone  wire  from  one  side  of  the  street  to  another,  that  the 
wire  came  in  contact  with  a  high  tension  wire,  and  that  deceased 
was  ordered  by  his  superior  to  cut  the  wire  with  pliers  whereby  he 
received  the  electric  shock  which  caused  his  death,  the  case  was 
properly  submitted  to  the  jury. 

2.  Where,  in  such  case,  defendant  offered  evidence  that  the  8U- 
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perior  of  deceased  oifdered  plaintiff  to  ''get  up  on  the  wagon  and 
cut  the  wire''  it  was  competent  for  the  plaintiff  to  prove  that  the 
wagon  was  not  a  place  of  safely. 

8.  Where  an  employee  was  working  under  the  immediate  super- 
vision of  a  superior,  who  was  urging  him  to  exercise  haste,  he  was 
not  required  to  use  the  same  measure  of  care  as  he  would  have 
been  required  to  use  except  for  the  haste  urged  by  the  employer,  and 
the  qu^ion  of  the  contributory  negligence  of  the  deceased  was  for 
the  jury. 

4.  Li  an  action  by  a  widow  to  recover  damages  for  the  death  of 
her  husband,  where  several  witnesses  on  the  part  of  the  plaintiff 
testified  as  to  the  age  of  the  deceased,  the  expectancy  of  his  life,  his 
occupation,  the  wages  he  was  receiving  at  and  before  the  time  of 
the  accident,  the  condition  of  his  health,  his  habits  of  life  as  to 
industry,  and  that  deceased  was  living  with  and  keeping  his  wife 
and  children,  there  is  sufficient  to  warrant  a  verdict  for  substan- 
tial  damages,  although  there  may  be  no  proof  by  direct  evidence  of 
the  actual  amount  in  money  contributed  by  the  husband  for  the 
benefit  of  his  wife  and  family. 

Argued  Oct.  3, 1916.  Appeal,  No.  95,  Oct  T.,  1916,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  June  T., 
1916,  No.  106,  on  verdict  for  plaintiff,  in  case  of  Rebecca 
H.  Foster  v.  Butler  County  Light  Company,  a  Corpora- 
tion. Before  Mbstrbzat,  Potter,  Stewart,  Mosch- 
ziSKER  and  Frazer,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  the  death  of  plain- 
tiff's husband. 

Rbibbr,  P.  J.,  filed  the  following  opinion,  sur  defend- 
ant's motion  for  judgment  n.  o.  v. : 

This  matter  came  on  to  be  heard  on  motion  for  judg- 
ment non  obstante  veredicto  and  a  new  trial  on  part  of 
defendant. 

This  is  an  action  in  trespass  brought  by  plaintiff  to 
recover  damages  for  the  death  of  her  husband,  who  was 
employed  as  a  lineman  by  defendant  company  and  whilst 
assisting  in  stringing  a  telephone  wire  from  one  side  of 
the  street  in  the  Borough  of  Butler  to  the  other  side, 
across  a  high  tension  wire  maintained  in  the  middle  of 
the  street,  met  his  death.    The  telephone  wire  coming  in 
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contact  with  the  high  tension  wire  and  deceased^  while  at- 
tempting to  cut  the  wire  with  a  pliers  in  his  hand,  was 
killed  by  the  shock.  The  plaintiff  bases  her  case  upon  the 
claim  that  her  husband  was  killed  while  obeyirtg  the 
order  of  his  superior,  a  lineman  in  charge  of  the  work. 

Defendant  first  contends,  in  support  of  the  pending 
motion,  that  there  is  no  liability  on  part  of  the  defendant 
company,  as  deceased  did  not  obey  the  order  and  was 
killed  by  doing  some  other  act  not  in  accordance  with  the 
requirements  of  the  order,  holding  that  this  was  not  a 
question  of  fact  for  the  jury  but  a  question  of  law  for 
the  court.  This  contention  might  be  true  if  defendant 
is  warranted  in  assuming  that  the  order  of  the  superior 
was  to  ^^get  up  on  the  wagon  and  cut  the  wire,'^  as  testi- 
fied to  by  Dobson.  There  was  some  variance,  however, 
in  the  evidence  as  to  what  order  was  actually  given  to  the 
deceased.  W.  L.  Mays,  who  was  in  his  shop  at  the  side 
of  the  street,  six  or  seven  feet  from  pole,  with  the  door 
open,  testified  he  heard  some  person  calling  two  or  three 
times  "Cut  the  wire,''  and  looked  out  and  saw  deceased 
falling.  Witness  could  not  see  the  top  of  pole  where  the 
lineman  was  located  at  the  time  the  order  was  given  and 
was  unable  to  jgtate  the  person  who  actually  gave  the 
order,  as  his  range  of  vision  was  confined  to  the  lower 
part  of  pole  on  which  the  lineman  was  located.  The  tes- 
timony of  Mrs.  .Mays,  who  was  located  in  the  house,  along 
the  street,  with  the  window  open,  was  substantially  to 
the  same  effect. 

This  testimony  was  relevant,  not  as  to  the  particular 
person  who  gave  the  order,  which  fact  is  not  contro- 
verted, but  is  important  and  to  be  considered  by  the  jury 
with  the  other  testimony  in  the  case  as  to  what  order  was 
actually  given  by  the  linemali  to  the  deceased.  Under 
the  evidence  therefore  we  are  of  the  opinion  that  it  was 
our  duty  on  this  branch  of  the  case  to  submit  to  the  jury, 
as  questions  of  fact  for  their  determination,  as  to  what 
order  was  given  to  deceased,  and  if  he  was  killed  in 
obeying  or  disregarding  the  order  so  given. 
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The  next  reason  assigned  by  defendant  is  that  the 
court  erred  in  admitting  evidence  as  to  the  wagon  and 
its  character  as  a  place  of  safety  to  cut  the  wire.  The 
deceased  was  standing  beside  the  wagon  and  upon  which 
the  reel  of  wire  was  located  when  the  order  was  given, 
and  the  wagon  was  or  might  be  a  material  fact  in  the 
case  as  to  the  performance  of  duty  or  exercise  of  due  care 
either  by  deceased  or  defendant.  If  the  order  had  been, 
as  contended  by  defendant,  "Gtet  up  on  the  wagon  and 
cut  the  wire,"  it  was  competent  for  the  plaintiff  to  offer 
testimony  tending  to  show  that  the  wagon  was  not  a 
place  of  safety,  as  intimated  by  defendant.  It  is  not 
controverted  that  the  order  was,  in  substance,  to  cut  the 
wire,  and  the  method  and  manner  of  its  execution  was 
only  material  in  that  it  was  a  protection  to  deceased 
under  the  circumstances. 

It  is  further  contended  by  defendant  that  deceased  was 
guilty  of  contributory  negligence.  In  determining  this 
question  it  is  necessary  to  view  the  evidence  in  the  most 
favorable  light  for  deceased  and  give  him  the  benefit  of 
every  reasonable  inference  which  may  be  drawn  from  the 
testimony.  We  are  not  prepared  to  say  as  a  matter  of 
law  that  deceased  was  negligent,  but  in  our  opinion  this 
was  a  question  of  fact  for  the  jury  for  their  determina- 
tion under  the  general  principle  governing  the  question 
of  contributory  negligence.  We  reach  this  conclusion 
notwithstanding  there  was  evidence  in  the  case  modify- 
ing the  general  rule  and  supporting  the  contention  by 
plaintiff  that  the  principle  applies  as  ruled  in  Lee  v. 
Woolsey,  109  Pa.  124,  and  followed  by  the  appellate 
court  in  a  number  of  kindred  cases :  ^^When  an  employee 
is  working  under  the  immediate  supervision  of  his  em- 
ployer, who  is  spurring  him  to  hurry  the  work,  the  em- 
ployee will  not  be  held  to  the  same  measure  of  care  that 
would  be  required  of  him  if  the  circumstances  afforded 
opportunity  for  more  deliberate  care.  And  when  such 
an  employee,  working  in  a  dangerous  employment,  was 
injured  by  an  accident  which  would  probably  not  have 
Vol.  cclv — 38 
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happened  except  for  the  haste  urged  by  the  employer,  the 
question  of  contributory  negligence  in  an  action  brought 
by  an  employee  against  his  employer  is  one  for  the  jury." 

It  is  further  complained  by  defendant  that  if  plaintiff 
is  entitled  to  recover  under  the  proofs  in  the  case  she  is 
entitled  to  recover  only  nominal  damages. ,  It  is  ad- 
mitted that  the  court  instructed  the  jury  as  to  the  proper 
measure  of  damages  in  the  case,  but  it  is  claims  that 
there  was  no  evidence  upon  which  to  base  such  instruc- 
tions. The  degree  of  proof  in  such  cases  must  vary.  It 
is  frequently  impossible  to  prove  by  direct  evidence  the 
actual  amount  in  money  contributed  by  a  husband  for 
the  benefit  of  his  wife  and  family.  Several  witnesses  on 
part  of  plaintiff  testified  as  to  the  age  of  deceased,  the 
expectancy  of  his  life,  his  occupation,  the  wages  he  wad 
receiving  at  and  before  the  time  of  accident,  the  condi- 
tion of  his  health,  his  habits  of  life  as  to  industry,  and 
that  deceased  was  living  with  and  keeping  his  wife  and 
children.  This  testimony,  in  our  opinion,  is  sufficient  to 
support  substantial  damages. 

On  review  of  the  whole  case  we  are  not  convinced  that 
there  was  ei*ror  in  disposing  of  the  points  submitted  by 
plaintiff  and  defendant. 

Verdict  for  plaintiff  for  f4,456.30  and  judgment  there- 
on.   Defendant  appealed. 

Error  assigned  was  in  refusing  to  direct  a  verdict  for 
defendant 

Charles  F.  Patterson^  with  him  Francis  R.  Harbison, 
for  appellant. 

John  B.  Qreer,  with  him  Jackson  &  Troutman,  for  ap- 
pellee. 

Per  Curiam,  January  8, 1917 : 

We  are  all  of  opinion  that  the  case  was  for  the  jury 
and,  having  been  properly  submitted,  the  judgment  is 
affirmed. 
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Ejpamer's .  Estate. 

• 

Decedents*  estates  —  Executors  and  administrators -^  Accounts 
— Administration — Distribution — Mingling  accounts — Surcharge. 

1.  Where  an  executor  fails  to  collect  sound  assets  of  a  decedent's 
estate,  nothing  but  payment  by  him  or  upon  his  accoimt  can  prop- 
erly relieve  him  of  responsibility  for  such  assets. 

2.  In  filing  accounts  in  the  Orphans'  Court,  it  is  bad  practice  to 
mingle  a  distribution  account  with  the  administration  accoimt. 

8.  The  only  way  in  which  distribution  can  safely  be  made,  is  in 
obedience  to  a  decree  of  the  court,  on  the  audit  of  an  account,  op 
statement  filed  in  the  manner  prescribed  by  law. 

Argued  Oct.  3,  1916.  Appeal,  No.  129,  Oct.  T.,  1916, 
by  Daniel  Kramer,  Administrator  d.  b.  n.  c.  t.  a.  of  the 
Estate  of  Jacob  Kramer,  deceased,  from  decree  of  O.  C. 
Butler  Co.,  Sept.  T.,  1909,  No.  35,  on  petition  for  bill  of 
review  of  an  adjudication,  in  the  matter  of  the  Estate  of 
Jacob  Kramer,  deceased.  Before  Mbstrbzat,  Pottbb, 
Stewart,  Mosohziskee  and  Frazbr,  J  J.    Reversed. 

Petition  for  bill  of  review  of  an  adjudication.  Before 
Reiber,  p.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  surcharged  the  executors  of  the  estate  of 
Frank  X.  Kohler,  in  the  sum  of  |589.01.  Daniel 
Kramer,  Administrator  d.  b.  n.  c.  t.  a.  of  the  Estate  of 
Jacob  Kramer,  deceased,  appealed. 

Error  assigned  was  the  decree  of  the  court 

James  E.  Marshall,  with  him  Thomas  W.  Watson,  for 
appellant. 

T.  C.  Campbell,  for  Josephine  Kappeler,  Administra- 
trix of  Frank  X.  Kohler,  deceased,  appellee. 
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Opinion  by  Mr.  Justice  Potter,  January  8, 1917 : 
This  is  an  appeal  froiii  a  decree  of  the  Orphans'  CJourt 
of  Butler  County,  in  whi(;h  the  administrators  of  the 
estate  of  Frank  X.  Kohler,  who,  filed  an  account  for  him 
as  executor  of  the  last  will  and  testament  of  Jacob 
Kramer,  deceased,  were  surcharged  with  a  portion  only, 
of  a  sum,  for  the  whole  of  which  it  was  contended  that 
the  estate  of  Kohler  was  responsible.  For  good  and 
sufficient  reasons,  the  court  below  had  granted  the  prayer 
of  a  petition  for  the  review  of  a  previous  accounting. 
The  record  of  the  case  as  it  is  now  before  us,  is  difficult 
to  understand.  The  complications  are  due  largely  to  a 
mingling  of  the  administration  and  the  distribution  ac- 
counts of  the  executor.  In  filing  the  administration  ac- 
count, credit  was  claimed  and  allowed  for  payments 
which  had  no  place  there,  but  which  should  have  been  re- 
served for  the  distribution  account.  And,  as  a  matter  of 
fact,  it  appears  that  payment  of  one  considerable  amount 
for  which  credit  was  thus  taken,  was  never  made.  The 
court  below  found  that  Frank  X.  Kohler,  as  executor  of 
the  last  will  and  testament  of  Jacob  Kramer*  waei  finally 
chargeable  with  the  sum  of  |2,187.30,  which  was  to  be 
retained  by  him  as  trustee  to  be  invested  and  the  income 
therefrom  to  be  paid  to  the  widow  of  Jacob  Kramer  dur- 
ing her  lifetime.  As  part  of  a  larger  sum,  the  fund  came 
into  the  hands  of  Kohler,  as  executor,  on  March  5, 1909. 
He  died  within  a  month.  His  administrators  filed  an 
account  for  him  on  May  8,  1909,  in  which  they  improp- 
erly claimed  credit  for  the  amount  of  this  fund  upon  the 
ground  that  it  was  to  be  paid  over  to  another  trustee  to 
be  appointed.  As  a  matter  of  fact,  it  never  was  paid 
over,  and  the  estate  of  Kohler  was  never  properly  re- 
lieved of  responsibility  for  the  fund.  The  trial  judge 
plainly  istates  in  his  opinion  that  the  fund  in  controversy 
remained  in  the  Kohler  estate.  One  unfortunate  result 
of  this  improper  claim  for  credit  for  an  amount  which 
had  not  been  paid  out  was  to  make  the  account  show  that 
Kohler  had  disbursed  for  the  estate  of  Kramer  more 
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money  than  he  had  collected.  This  was  due  apparently 
to  the  fact  that  he  permitted  too  large,  a  proportion  of 
the  purchase-money  of  certain  real  estate  to  remain  in 
the  hands  of  the  purchasers  who  were  also  legatees  under 
the  will.  This  mistake  would  not  have  occurred  had  he 
collected  the  proceeds  in  the  usual  way  and  waited  for 
the  court  to  make  distribution  in  regular  order  after  the 
filing  of  the  administration  account.  However,  the 
widow  of  Jacob  Kramer  who  had  taken  out  letters  of  ad- 
ministration d.  b.  n.  c.  t.  a.  very  obligingly  came  to  the 
rescue  of  the  former  executor,  and  paid  over  to  his  ad- 
ministrators the  sum  of  |1,589.29.  Why  she  made  this 
payment  is  not  apparent.  If  overpayments  to  the  lega- 
tees had  been  made  by  Kohler  in  adjusting  the  purchase- 
money  for  the  real  estate  sold,  the  sums  advanced  should 
have  been  recalled  from  those  who  had  received  them. 
Nevertheless,  the  widow,  Mrs.  Kramer,  did  make  this 
payment;  and  in  so  doing,  the  court  below  was  of  opin- 
ion that  she  was  at  fault,  and  did  not  properly  protect 
the  estate  of  her  husband.  He  went  further  than  that, 
and  visited  the  result  of  the  action  of  the  administratrix 
upon  the  estate  itself,  by  holding  that,  as  the  Kramer  es- 
tate, as  he  put  it,  failed  to  protect  itself  by  retaining  this 
fund,  its  claim  at  the  present  time,  should  be  reduced  to 
that  extent  We  cannot  agree  with  him  in  that  view. 
The  widow  simply  followed  the  finding  of  the  auditor, 
which  had  been  confirmed  by  the  court.  She  had  no 
reason  at  that  time,  in  1909,  to  suspect  the  financial  con- 
dition of  the  Kohler  estate.  She  supposed  that  she  was 
aiding  the  settlement  of  her  husband's  estate  by  restor- 
ing to  the  executor  a  sum  which,  according  to  the  ac- 
count filed  and  confirmed,  was  due  to  him.  She  had  the 
right  to  regard  the  payment  as  going  into  the  fund  which 
she  knew  was  to  be  held  during  her  lifetime  to  protect 
her  dower  interest,  and  was  then  to  go  to  tiiose  entitled 
thereto  under  the  will  of  her  husband.  Aside  from  all 
this,  if  the  widow,  as  administratrix,  was  at  fault,  and 
by  her  conduct  caused  loss  to  the  estate,  it  would  be  a 
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matter  for  which  she  would  be  chargeable  in  the  settle- 
ment of  her  own  account^  and  that  question  is  not  prop- 
erly to  be  dealt  with  here.  In  any  event,  there  is  no  rea- 
son why  the  ^tate  of  her  husband  should  now  be  penal- 
ized by  reason  of  her  action.  But  that  is  just  what  the 
court  below  undertook  to  do,  as  it  deducted  the  amount 
of  this  payment,  |1,589.29,  from  the  amount  found  to  be 
in  the  hands  of  Kohler,  executor,  |2,187.30,  and  sur- 
charged him  only  with  the  diflference,  |598.01.  This  wtU3 
error.  There  was  no  reason  fop  allowing  any  such  credit 
to  the  estate  of  Kohler.  Nothing  but  payment  by  him 
or  upon  his  account  could  properly  relieve  him  of  re- 
sponsibility for  the  funds  of  the  Kramer  estate  which 
came  into  his  hands.  Kohler,  as  executor,  had  the  un- 
doubted right  to  receive  the  proceeds  of  the  real  estate 
which  he  was  authorized  to  sell.  Had  he  collected  the 
full  amount^  and  permitted  the  court  to  make  distribu- 
tion, and  dealt  in  the  same  way  with  the  other  securities 
of  the  estate,  there  would  have  been  no  apparent  over- 
payment by  him,  and  this  complication  would  not  have 
arisen.  The  payment  which  was  made  to  him  or  to  his 
representative  by  the  widow  was  doubtless  the  result  of 
a  family  agreement  to  settle  the  matter  in  that  way,  but 
the  receipt  of  that  payment  by  the  Kohler  estate  can  in 
no  possible  way  be  permitted  to  operate  as  a  credit  to  it, 
in  partial  discharge  of  the  obligation  of  Kohler  as  execu- 
tor, to  account  for  the  trust  fund  in  his  hands. 

The  assignments  of  error  are  sustained,  and  it  is  or- 
dered and  directed  that  the  decree  of  the  court  below  be 
modified  so  that  instead  of  being  surcharged  with  the 
sum  of  1598.01,  the  accountant  shall  be  surcharged  with 
the  sum  of  f  2,187.30,  with  interest  thereon  from  January 
27, 1914.  The  costs  of  this  appeal  to  be  borne  by  the  ap- 
pellee. 
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National  Life  Insurance  Company  of  the  United 
States  of  America,  Appellant,  v.  Haines,  et  al. 

Corporations  —  Insurance  company  —  Contracts  —  Purchase  of 
stock  of  another  insurance  company — Adjustments — *' Admitted  as- 
sets''— "Nonadmitted  assets" — Accounting — Bill  in  equity — Fraud 
—Mistake  of  facts—Warranty— Act  of  June  1,  1911,  P.  L,  667. 

1.  '' Admitted  assets"  of  a  casualty  company  are  such  investments 
as  are  authorized  for  such  companies  by  the  Act  of  June  1, 1911,  P. 
L.  567,  Sections  19  and  20,  cash,  and  other  items  which  may  be 
regarded  as  the  equiyalent  of  cash.  They  are  such  assets  as  will 
be  '^admitted"  by  the  insurance  commissioner  as  legal  inyestments 
of  the  capital  and  surplus  of  such  company  in  determining  solvency. 
Any  other  properly  or  investment  which  it  may  hold  are  termed 
'^onadmitted  assets."  Due  bills  and  unpaid  checks,  even  though 
carried  by  the  company  as  such,  are  "nonadmitted  assets." 

2.  In  a  proceeding  in  equity  for  an  accounting  it  appeared  that 
complainant  insurance  company  entered  into  a  contract  for  the 
purchase  of  all  the  capital  stock  of  an  insurance  company  for 
which  defendants  were  trustees;  that  the  complainant- paid  the 
trustees  an  amount  based  on  the  admitted  assets  of  the  company  as 
shown  by  an  examination  made  by  the  State  insurance  department 
as  of  April  25,  1912,  such  suta  including  an  estimate  of  unpaid- 
losses;  that  when  the  unpaid  losses  were  accurately  ascertained  it 
was  found  that  they  greatly  exceeded  the  amount  estimated  in  the 
contract;  and  that  the  agreement  provided  that  from  certain  future 
payments  to  be  made  to  the  trustees  by  complainant  deductions  wer^ 
to  be  made  for  loss  by  reason  of  the  assets  or  net  surpliis  based  upon 
'^admitted  assets"  being  less  than  the  contract  estimate.  Complain- 
ant averred  damages  exceeded  payments  due  defendants.  In  stat- 
ing an  account,  the  court  gave  defendant  credit  for  cash  realized 
from  certain  due  bills  and  checks  turned  over  to  complainant  as 
cash  and  afterwards  converted  into  cash,  and  also  for  certain  sums 
charged  in  the  books  of  the  company  at  the  time  of  settlement  as 
loans  to  stockholders,  which  were  shortly  afterwards  repaid.  Held, 
no  error. 

8.  In  such  case,  however,  it  is  error  to  refuse  to  allow  the  com- 
plainant to  show,  as  an  element  of  damage  under  the  contract  de- 
ductible from  the  subsequent  payments,  the  actual  amount  of  un- 
paid losses  which  had  accrued  as  of  the  date  of  the  purchase,  and 
had  been  adjusted  and  paid,  for  the  purpose  of  charging  the  de- 
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fendants  with  the  difference  between  such  actual  amount,  and  the 
previous  estimate  thereof. 

4.  In  such  case,  in  the  absence  of  a  provision  in  the  contract 
requiring  notice  to  be  given  defendant  befdre  settlement  of  claims 
or  payment  of  losses,  no  such  notice  is  necessary;  but  fraud  or 
lack  of  good  faith  in  the  adjustment  of  claims  can  be  set  up  as  a 
defense.  % 

5.  In  the  absence  of  a  stipulation  as  to  what  wa^  to  be  done  in 
case  the  deficiency  in  assets  should  exceed  the  amount  of  the  pay- 
ments which  were  to  be  made  by  complainant  to  defendants,  there 
can  be  no  recovery,  either  on  the  ground  of  mutual  mistake  of 
fact,  or  that  the  contract  amounted  to  a  warranty  on  the  part  of 
defendants. 

Argued  October  17,  1916.  Appeal,  No.  143,  Oct.  T., 
1916,  by  complainant,  from  decree  of  C.  P.  Allegheny 
Co.,  June  T.,  1914,  No.  418,  in  equity,  directing  payment 
to  defendants,  on  bill  in  equity  for  an  accounting  in 
case  of  National  Life  Insurance  Company  of  the  United 
States  of  America  v.  James  B.  Haines,  Jr.,  Thomas  P. 
Jones  and  Louis  C.  Sands,  as  Trustees  for  the  Stock- 
holders of  the  Pittsburgh  Casualty  Company,  and  others, 
stockholders  of  said  corporation,  individually.  Be- 
fore Beown,  0.  J.,  Potter,  Moschziskbr,  Frazbb  and 
Walung,  J  J.    Keyersed. 

Bill  in  equity  for  accounting.     Before  CARPBNTBlti,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  below  entered  the  following  decree  : 

And  now,  to  wit,  July  8, 1916,  this  cause  came  on  to  be 
heard  at  this  term  upon  the  findings  of  fact  and  conclu- 
sions of  law  of  the  trial  judge  and  exceptions  ex  parte 
plaintiff  thereto  and,  upon  consideration  thereof,  it  is 
ordered,  adjudged  and  decreed  that  the  exceptions  of  the 
plaintiflf  be  and  the  same  are  hereby  overruled  and  dis- 
missed. 

And  it  is  further  ordered,  adjudged  and  decreed  that, 
it  having  been  stipulated  and  agreed  by  counsel  for  the 
plaintiflf  and  the  defendants  that  the  testimony  upon  the 
present  record  is  suflftcient  upon  which  to  base  an  ac- 
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counting^  without  a  formal  order  op  decree  to  that  effect, 
such  accounting  is  now  had  and  it  is  determined  and 
decreed  that  there  is  due  and  payable  forthwith  by  tjie 
plaintiff,  the  National  Life  Insurance  Company  of  the 
United  States  of  America,  to  the  defendants,  James  B. 
Haines,  Jr.,  Thomas  P.  Jones  and  Louis  C.  Sands,  trus- 
tees for  the  stockholders  of  the  Pittsburgh  Casualty  Com- 
pany, the  sum  of  |8,618.89,  the  said  sum  to  bear  interest 
from  the  date  of  the  entry  of  this  decree. 

And  it  is  further  ordered,  adjudged  and  decreed  that 
the  costs  in  this  case  be  paid  by  the  plaintiff,  one-half 
thereof  to  be  charged  to  the  above  named  defendants, 
trustees  for  the  stockholders  of  the  Pittsburgh  Casualty 
Company,  and  deducted  from  the  balance  due  of  |8,- 
618.89,  as  heretofore  decreed  to  be  payable  by  the  plain- 
tiff to  the  said  defendants.    ( 40 ) 

Complainant  appealed. 

Error  assigned,  among  others,  was  (40)  the  decree  of 
the  court. 

L.  A.  Stehhina,  with  him  James  A.  Wakefield,  for  ap- 
pellant.— The  contract  contemplated  that  there  should 
be  a  readjustment  and  restatement  of  the  account  subse- 
quent to  the  initial  payment.  "Admitted  assets"  are  as- 
sets in  accordance  with  the  Act  of  June  1,  1911,  P.  L. 
567,  regulating  casualty  insurance  companies,  and  also 
agents'  balances  secured,  reinsurances  due  from  other 
companies  and  interest  due  and  accrued  upon  securities 
owned,  and  cash. 

Neither  the  unsecured  loan  to  stockholders  to  purchase 
stock  in  order  to  fulfill  the  terms  of  sale,  nor  checks  and 
due  bills  are  admitted  assets. 

Certain  money  paid  by  complainants  having  been  paid 
under  a  mistake  of  fact  may  be  recovered  back :  Reed  v. 
Horn,  143  Pa.  323;  Girard  Trust  Co.  v.  Harrington,  23 
Pa.  Superior  Ct  615;  Dotterer  v.  Scott,  29  Pa.  Superior 
a.  553. 
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The  contract  may  be  regarded  as  embodying  a  war- 
ranty as  to  the  net  surplus  based  on  admitted  assets: 
Warren  v.  Philadelphia  Coal  Co.,  83  Pa.  437;  West  Re- 
public Mining  Co.  v.  Jones  &  Laughlins,  108  Pa.  55; 
Wetherill  t,  Neilson,  20  Pa.  448. 

Thomas  Patterson,  of  Patterson,  Crawford,  Miller  & 
Arensberg,  with  him  F.  R.  Stoner,  for  appellees. 

Opinion  by  Mb.  Justice  Pottbe,  January  8, 1917 : 
This  was  a  bill  in  equity  to  secure  an  accounting  filed 
by  the  National  Life  Insurance  Company  of  the  United 
States  of  America,  a  corporation  of  the  State  of  Illinois, 
against  James  B.  Haines,  Jr.,  Thomas  P.  Jones  and 
Louis  C.  Sands,  trustees  for  the  stockholders  of  the  Pitts- 
burgh Casualty  Company,  and  numerous  stockholders  of 
the  latter  company  individually.  It  was  averred  in  the 
bill  that,  on  July  3,  1912,  the  complainant  entered  into 
a  contract  with  the  defendant  trustees  for  the  purchase 
of  all  the  capital  stock  of  the  Pittsburgh  Casualty  Com- 
pany, a  Pennsylvania  corporation,  upon  certain  terms 
set  forth  in  a  written  agreement,  which  was  annexed  to 
and  made  part  of  the  bill.  It  was  further  averred  that, 
pursuant  to  the  contract,  complainant  paid  to  the  trus- 
tees the  sum  of  |120,205.24,  which  was  based  on  the 
amount  of  the  admitted  assets  of  the  company  as  shown 
by  an  examination  made,  as  of  April  25, 1912,  by  the  In- 
surance Department  of  the  State  of  Pennsylvania,  ^is 
sum  represented  |100,000  capital,  and  f20,205.24  sur- 
plus, in  the  computation  of  which  there  was  included  un- 
paid losses  estimated  at  f  8,020.84.  It  was  averred,  how- 
ever, that,  in  truth  and  fact,  the  net  assets  were  |23,- 
935.70  less  than  the  amount  taken  as  the  basis  of  pay- 
ment. The  difference  was  due  largely  to  the  fact  that, 
when  the  unpaid  losses  could  be  accurately  ascertained, 
it  was  found  that  they  amounted  to  much  more  than  the 
estimate.  It  was  also  provided  in  the  agreement  that 
complainant  was  to  pay  the  trustees  25  per  cent  of  cot- 
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tain  premioms  t&at  were  to  be  collected  during  the  first 
year  after  the  transfer  of  the  stock..  This  percentage 
amounted  to  |14^304.96.  From  these  future  payments  it 
was  stipulated  that  there  might  be  deducted  the  damages^ 
if  any,  sustained  by  reason  of  the  assets  or  net  surplus 
based  upon  admitted  assets  being  less  than  the  exx>ecta- 
tion.  It  was  averred  that  the  damages  amounted  to 
more  than  the  payments  due  defendants  for  premiums, 
and  a  balance  was  due  to  plaintiff.  The  prayer  of  the 
bill  was  for  an  accounting,  and  for  a  decree  directing 
payment  of  the  amount  claimed  by  plaintiff. 

In  the  answer  it  was  admitted  that  the  allegations  of 
the  bill  in  regard  to  the  contract  and  the  amount  of  the 
consideration  paid  were  correct,  but  it  was  denied  that 
the  net  surplus  of  the  company  was  less  than  that  which 
was  reported  to  the  Pennsylvania  Department  of  Insur- 
ance, and  upon  which  the  amount  paid  by  the  purchaser 
was  based.  Defendants  joined  in  the  prayer  for  an  ac- 
counting. 

The  court  below  was  of  opinion  that  an  account  could 
readily  be  stated  without  a  reference,  and  it  adjudged 
and  decreed  that  there  was  due  from  complainant  to  de- 
fendant trustees  the  sum  of  |8,618.89.  Complainant  has 
appealed,  and  its  counsel  contend  that,  in  stating  the  ac- 
count, the  court  below  erred  in  charging  complainant 
with  the  amount  of  certain  due  bills  and  unpaid  checks, 
which  were  turned  over  in  the  settlement.  It  is  argued 
that  even  though  these  were  afterwards  paid,  yet  at  the 
time  of  settlement  they  were  "nonadmitted''  assets, 
which,  under  the  terms  of  sale,  were  to  be  .^delivered  to 
the  purchaser,  in  addition  to  the  admitted  assets.  A 
similar  claim  is  made  with  respect  to  an  account  upon 
the  books  of  the  company,  representing  a  temporary  loan 
to  two  stockholders. 

It  is  also  alleged  that  the  court  below  committed  seri- 
ous error  in  the  exclusion  of  evidence  tending  to  show 
that  the  liability  for  unpaid  losses  was  in  fact  largely  in 
excess  of  the  amount  at  which  they  were  estimated  at 
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the  date  of  settlement.  CJounsel  for  appellant  further 
contend  that,  in  case  the  deficit  in  assets  is  found  to  be 
in  excess  of  the  additional  payments  which  were  to  be 
made  to  defendants,  the  complainant  has  the  right  to  re- 
cover in  this  action,  as  against  the  fund  now  in  the  hands 
of  defendants,  the  amount  of  such  deficit 

It  clearly  appears  from  the  article  of  agreement  that 
complainant  purchased  the  capital  stock  of  the  casualty 
company,  but  did  not  purchase  the  assets  as  such.  The 
price  to  be  paid  was,  however,  based  upon  the  expecta- 
tion and  belief,  of  both  parties  to  the  transaction,  that 
the  assets  of  the  company  would  amount  to  a  certain 
specified  sum.  The  agreement  recites  that  the  parties 
expected  and  believed  that  "the  assets"  and  "the  net  sur- 
plus based  on  admitted  assets"  were  fully  as  much,  and 
"the  invested  assets"  were  the  same,  as  shown  in  the  re- 
port of  the  company  to  the  insurance  commissioner  as 
of  date  April  25, 1912.  In  its  offer  to  purchase  the  capi- 
tal stock,  the  complainant  expressly  stipulated  that  the 
assets  should  also  include  "all  nonadmitted  assets  and 
the  goodwill  of  the  company."  The  evidence  shows  that 
"admitted  assets"  of  a  casualty  company  are  such  invest- 
ments as  are  authorized  for  such  companies  by  the  Act 
of  June  1, 1911,  P.  L.  567,  Sees.  19,  20,  also  cash,  and 
certain  other  items  which  may  be  regarded  as  equivalent 
to  cash.  They  are  such  assets  as  will  be  "admitted"  by 
the  insurance  commissioner  as  legal  investments  of  the 
capital  and  surplus  of  such  a  company  in  determining 
solvency.  Any  other  property  or  investments  which  it 
may  hold  are  termed  "nonadmitted  assets."  Due  bills 
and  unpaid  checks,  even  though  carried  by  the  company 
as  cash,  are  "nonadmitted  assets."  On  the  settlement 
in  this  case,  certain  due  bills  and  checks  were  turned 
over  to  complainant,  which,  while  they  may  technically 
have  been  nonadmitted  assets,  yet  in  fact  were  after- 
wards paid  and  converted  iijto  cash,  with  the  exception 
of  f  268.04,  for  which  credit  was  given  by  the  court  below. 
Counsel  for  appellant  argue  that,  in  addition  to  this 
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amount,  defendants  should  be  charged  with  a  further 
sum  of  1908.98,  which  was  actually  paid  to  plaintiff, 
but  which  it  contends  represented  at  the  time  ^^nonad- 
mitted  assets/'  which  the  purchaser  was  entitled  to  re- 
ceive under  the  terms  of  the  oflfer  to  purchase,  in  addition 
to  the  admitted  assets.  In  the  stipulation  for  the  satis- 
faction of  damages,  if  any,  resulting  from  changes  in  the 
condition  of  the  company  after  the  date  of  the  report  to 
the  insurance  commissioner,  provision  was  made  against 
shrinkage  in  net  surplus  based  upon  admitted  assets,  to 
a  point  less  than  was  anticipated.  It  appears,  however, 
that  these  due  bills  and  checks  were  turned  over  to  com- 
plainant as  so  much  cash,  and  that  they  actually  were 
converted  into  cash,  so  that  complainant  has  suflfered 
no  loss  therefrom.  Its  contention  in  this  resi>ect  is, 
therefore,  without  substantial  merit.  The  same  may  be 
said  as  to  the  item  of  |1,462.00,  which  was  a  temporary 
loan  of  cash  made  to  two  of  the  stbckholders  to  enable 
them  to  purchase  the  stock  of  another  shareholder  who 
had  refused  to  transfer  his  stock  except  for  cash,  and 
which  had  to  be  procured  in  order  to  comply  with  the 
terms  of  sale.  At  the  date  of  settlement  this  amount 
was  charged  on  the  books  of  the  company  against  two  of 
the  stockholders,  but  a  few  days  later  they  returned  the 
cash,  and  the  account  was  balanced.  Complainant  con- 
tends that  this  account  was  at  the  time  a  "nonadmitted 
asset,"  and  that  defendants  were  not  entitled  to  credit  for 
it.  Technically  this  may  have  been  true  at  the  date  of 
the  transfer,  but  it  was  clearly  part  of  the  "assets"  of 
the  company,  and,  as  it  was  promptly  converted  into 
cash,  defendants  are  entitled  to  credit  for  it  as  such. 

The  most  serious  question  raised  by  this  appeal  is, 
with  respect  to  the  liability  of  the  casualty  company  as 
of  the  date  of  sale  upon  outstanding  claims  and  losses 
not  at  the  time  fully  ascertained  and  liquidated.  By 
the  report  to  the  insurance  department,  which  was  made 
.  the  basis  of  the  settlement,  the  liabilities  for  losses  and 
claims  outstanding,  whether  adjusted  or  in  the  process 
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of  adjustment,  were  said  to  be  18,020.84.  This  was,  of 
course,  merely  an  estimate.  In  making  up  the  statemait 
of  the  financial  condition  of  a  casualty  comjMiny,  it  is 
necessary  to  estimate  unpaid  losses,  because  it  is  not 
possible  to  know  at  any  particular  time,  what  liabilities 
have  then  been  incurred.  Some  may  not  yet  have  been 
reported,  and  the  limit  of  liability  upon  other  claims  may 
not  yet  have  been  defined.  Naturally  therefore,  provi- 
sion was  made  in  the  contract  for  a  readjustment  in  ac- 
cordance with  the  facts  when  the  exact  amount  of  the 
losses  which  had  accrued  at  the  particular  date,  could 
be  accurately  ^certained.  The  amount  paid  at  the  ex- 
ecution of  the  contract  was,  as  herein  stated,  "a  sum 
equal  to  the  capital  stock  and  net  surplus  based  on  ad- 
mitted assets."  The  net  surplus  would,  of  course,  vary 
with  the  amount  bf  losses  paid.  The  proposition  to  pur- 
chase was  contingent  upon  the  assets  being  as  much  as 
the  amount  shown  in  the  report,  and  the  contract  pro- 
vided that,  if  the  amount  was  less,  the  difference  was  to 
be  deducted  from  future  payments  to  be  made.  The  re- 
port to  the  insurance  department  was  made  as  of  April 
25, 1912,  while  the  purchase  was  consummated  upon  July 
3, 1912.  Counsel  for  appellee  suggest  that  the  meaning 
of  the  contract  was,  that  changes  in  the  condition  of  the 
company  between  those  dates,  which  might  affect  the  net 
surplus,  were  to  be  taken  into  account,  and  the  shrink- 
age, if  any,  as  shown  by  the  later  statement,  might  be  de- 
ducted from  future  payments.  Such  a  construction 
would  be  wholly  inadequate  to  meet  the  obvious  purpose 
of  the  proposition.  It  would  be  merely  to  substitute  an 
estimate  of  one  date  for  that  of  another  somewhat 
earlier.  What  was  evidently  intended,  was  to  substitute 
certainty  for  surmise,  when  it  could  reasonably  be  done, 
and  replace  a  mere  estimate,  with  a  statement  of  the 
actual  losses  which  had  been  incurred  up  to  the  date  of 
the  purchase.  To  give  the  contract  any  other  construc- 
tion would  be  to  practically  nullify  the  provision  that  the 
damages  sustained  by  the  shrinkage  of  assets  or  net  sur- 
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plus,  below  the  expected  amount,  should  be  deducted  from 
future  payments  to  be  made.  It  was  contended  on  be- 
half of  complainant  that  when  it  was  able  to  ascertain 
the  actual  amount  of  the  unpaid  losses  which  had  ac- 
crued as  of  the  date  of  the  purchase,  these  losses  largely 
exceeded  the  amount  at  which  they  had  been  estimated, 
and  that  this  difference,  in  accordance  with  the  real 
meaning  and  intent  of  the  agreement,  is  chargeable  to  de- 
fendants. The  court  below  refused  to  allow  this  charge, 
but  based  the  refusal  chiefly  upon  the  ground  that  when 
the  officers  then  in  charge  of  the  affairs  of  the  casualty 
company  adjusted  these  claims  and  paid  these  losses,  no 
notice  of  the  action  was  given  to  defendants.  He  re- 
jected all  evidence  offered  as  to  the  amount  of  the  pay- 
ments made  on  claims  for  losses  occurring  before  the 
date  of  the  settlement  and  transfer  of  the  stock,  and  per- 
mitted no  proof  to  be  made  of  the  existence  or  validity 
of  claims  so  paid.  The  evidence  of  an  expert,  who  was 
asked  to  testify  from  the  proofs  of  loss  whether  the  pay- 
ments were  proper  and  such  as  it  had  been  the  practice 
of  this  company,  and  was  the  custom  of  other  casualty 
companies  to  make  upon  such  proofs  being  rendered  to 
them,  was  offered,  but  was  rejected.  It  must  be  remem- 
bered that  the  purchaser  took  the  company  as  it  was, 
and,  of  course,  was  bound  to  carry  out  its  contracts  with 
the  policyholders.  The  purchase  was  made  upon  the 
distinct  understanding  that  the  company  had  a  net  sur- 
plus of  a  specified  amount,  and  that,  if  the  net  surplus 
proved  to  be  less  than  that  amount,  the  difference  was 
to  be  made  good  in  the  manner,  and  to  the  extent,  pro- 
vided for  in  the  agreement.  The  offer  was  to  show  that 
when  the  company  was  turned  over  to  the  purchaser,  it 
was  found  to  be  subject  to  actual  claims  for  losses  against 
it,  which,  when  adjusted  and  paid,  reduced  the  net  sur- 
plus by  a  large  sum.  It  is  difficult  to  see  how  complain- 
ant could  prove  these  facts,  except  by  means  of  the  proofs 
of  loss  which  constituted  the  basis  of  its  adjustments,  and 
of  the  payments  which  it  was  actually  obliged  to  make  in 


Digitized  by  VjOOQ IC 


608  NATIONAL  L.  INS.  CO.  OP  U.S.A.,Appel.,t;.  HAINES. 
Opinion  of  the  Court.  [266  Pa. 

pursuance  of  such  adjustments.  The  offer  was  to  show 
that  these  settlements  were  made  by  the  company  in  the 
regular  course  of  business,  and  for  the  purposes  of  this 
case  the  proofs  of  loss  and  the  adjustments  were  prima 
facie  evidence  of  the  validity-  of  the  claims.  Especially 
was  this  true  in  the  case  of  such  proofs  as  had  been  ren- 
dered before  July  3,  1912,  and  which  were  turned  over 
with  the  other  papers  of  the  company  to  the  purchaser 
of  the  stock. 

As  to  the  suggestion  that  notice  should  have  been  given 
to  defendants  before  the  settlement  of  claims,  and  the 
payment  of  losses,  we  can  find  nothing  in  the  agreement 
of  sale  requiring  it.  The  claims  were  paid  in  conduct- 
ing the  business  of  the  casualty  company.  They  were 
adjusted  and  paid,  so  far  as  the  record  shows,  in  entire 
good  faith,  and  the  defendants  are  bound  by  such  pay- 
ments to  the  extent  for  which  it  was  provided  in  the 
agreement  that  they  should  be  used  as  an  offset,  unless 
they  can  show  that  the  settlements  were  fraudulent,  or 
were  made  with  the  intention  of  basing  thereon  an  un- 
just claim  against  defendants.  There  is  no  allegation  of 
that  kind  in  the  case.  *  In  the  offer  of  proof  made  by  com- 
plainant, it  is  stated  that  the  claims  paid  were  over  300 
in  number,  ranging  from  f  1.50  to  |3,268.75,  but  most  of 
them  for  small  amounts.  If  it  had  been  intended  that 
all  these  claims  should  be  submitted  to  defendants  to  be 
approved  by  them  before  payment  was  made,  instead  of 
passing  them  in  the  usual  way,  and  through  the  regular 
adjusters  of  the  company,  the  parties  to  the  sale  of  the 
stock  would  certainly  have  made  provision  for  it  in  the 
agreement.  We  think. the  court  below  erred  in  rejecting 
evidence  of  the  adjustments  based  on  the  proofs  of  loss, 
and  evidence  of  the  payments  made  pursuant  to  the  con- 
tracts of  insurance  outstanding  for  legitimate  claims 
which  had  accrued  at  the  date  of  the  purchase.  And 
also  in  holding  that  complainant  was  bound  to  submit 
each  claim  to  defendants  before  adjusting  and  paying  it, 
in  order  to  hold  them  to  their  agreement  as  to  making 
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good  any  deficiency  in  the  net  surplus  of  the  company 
caused  by  such  payment.  Defendants  will,  of  course, 
be  at  liberty  to  question  the  good  faith  of  any  adjustment, 
if  they  can  produce  evidence  to  sustain  the  charge. 

It  is  provided  in  the  contract  that  the  damages  sus- 
tained by  complainant  by  reason  of  the  assets  or  net  sur- 
plus based  on  admitted  assets  being  less  than  the  expec- 
tation and  belief  of  the  parties,  shall  be  deducted  from 
any  future  payments  thereafter  to  be  made  by  complain- 
ant to  the  stockholders  or  their  trustees  on  account  of 
premiums  collected  during  the  first  year  after  the  sale  of 
the  company.  But  it  does  not  appear  that  there  was 
any  stipulation  as  to  what  should  be  done,  in  case  the 
deficiency  in  the  assets  should  exceed  the  amount  of  the 
payments  which  were  to  be  made  by  complainant  to  de- 
fendants. Counsel  for  appellant  contend,  however,  that 
recovery  may  be  had  upon  the  ground  that  there  was  a 
mutual  mistake  of  fact,  and,  further,  that  the  contract 
amounted  to  a  warranty  upon  the  part  of  defendants. 
It  cannot  be  said  with  accuracy  that  there  was  a  mistake 
of  fact.  The  contract  shows  that  both  parties  recognized 
a  possibility  that  their  expectation  as  to  the  amount  of 
the  net  surplus  might  not  be  well  founded,  and  they  pro- 
vided for  a  method  of  adjusting  matters,  if  events  showed 
it  was  not.  Nor  can  one  be  held  to  warrant  the  truth  of 
a  statement,  when  he  merely  asserts  his  belief  in  it,  and 
his  expectation  that  it  will  prove  to  be  true.  Within  the 
limits  of  the  amount  of  future  payments  on  account  of 
premiums  which  were  to  be  made  by  complainant,  it  was 
agreed  that  any  deficiency  of  assets  was  to  be  set  off,  and 
applied  thereon.  But  beyond  this,  the  contract  does  not 
go.  Evidently  neither  party  conteniplated  the  probabil- 
ity of  a  deficiency  greater  than  the  amount  of  defendants' 
share  of  the  future  premiums,  and  no  provision  for  that 
contingency  was  made.  The  accounting  must  be  made 
in  accordance  with  the  terms  of  the  contract.  The  ques- 
tion, however,  of  complainant's  right  to  recover  for  the 
amount  of  a  deficiency  in  assets  greater  than  the  amount 
Vol.  cclv— 39 
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due  defendants  on  account  of  additional  premiums,  does 
not  actually  arise  upon  this  record.  The  court  below 
has  not  considered  it,  and  additional  evidence  and  find- 
ings of  fact  would  be  necessary,  in  any  event,  before  the 
question  would  arise. 

We  agree  with  the  contention  of  counsel  for  appellant 
that  evidence  of  the  existence  and  payment  of  claims  and 
losses  to  which  the  casualty  company  was  liable  at  the 
date  of  the  sale,  in  excess  of  the  sum  reported  by  the 
company  to  the  insurance  commissioner,  was  admissible 
under  the  pleadings.  Both  parties  asked  for  an  account- 
ingi  and  the  court  awarded  it.  In  order  to  state  the  ac- 
count properly,  all  the  transactions  between  the  parties 
growing  legitimately  out  of  the  contract,  and  the  facts 
bearing  upon  them,  should  be  taken  into  consideration. 

The  fortieth  assignment  of  error  is  specifically  sus- 
tained, and  without  referring  to  the  numerous  other  as- 
signments in  detail,  we  sustain  such  of  them  as  specify 
rulings  of  the  court  below  which  are  not  in  harmony 
with  the  views  herein  expressed. 

The  decree  of  the  court  below  is  reversed,  and  the  rec- 
ord is  remitted  for  further  proceedings  in  accordance 
with  this  opinion.  The  costs  of  this  appeal  to  be  born^ 
by  appellees. 


EUermeyer's  Estate. 

Decedents*  esiates—Hushand  and  wife— Death  of  wife—Intes* 
tacy— Bights  of  hushand—Act  of  April  1,  1909,  P.  L,  87,  Art.  II, 
Sec.  1;  Art,  IIL  See.  1. 

The  husband  of  a  woman  who  dies  intestate  and  without  issue  is 
not  entitled  under  the  provisions  of  the  Act  of  April  1, 1909,  P.  L. 
87,  to  have  set  apart  for  him  real  estate  of  the  value  of  $5,000.  He 
is  only  entitled  to  an  ateolute  interest  in  his  wife's  personal  prop- 
erty  and  his  ciurtesy  in  her  real  estate. 

Argued  Sept.  25, 1916.   Appeal,  No.  169,  Oct  T.,  1916, 
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by  Charles  B.  EUermeyer,  from  decree  of  O.  C.  Arm- 
strong Co.,  June  T.,  1915,  No.  20,  refusing  a  husband's 
petition  to  have  certain  property  of  his  deceased  wife  set 
apart  for  him,  in  Estate  of  Sarah  Mc.  Ellermeyer,  de- 
ceased. Before  Brown,  C.  J.,  Mbstrbzat,  Potter,  Stew- 
art, MoscHZiSKER,  Frazbr  and  Walung,  J  J.    AflBrmed. 

Petition  by  the  surviving  husband  of  a  wife  who  died 
intestate  to  have  real  estate  of  the  value  of  |5,000  set 
apart  for  him.    Before  King,  P.  J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  refused  the  petition.  Charles  B.  Ellermeyer 
appealed. 

Error  assigned  was  the  decree  of  the  court. 

Floy  G.  Jones,  with  him  H.  A.  Hetlman,  for  appellant. 

Harry  C.  Golden,  for  appellee. 

Per  Curiam,  January  8, 1917 : 

Sarah  Mc.  Ellermeyer,  the  wife  of  the  appellant,  died 
intestate  and  without  issue  on  March  1,  1914,  and  the 
contention  of  her  husband  in  the  court  below,  renewed 
here,  is  that  under  Article  II,  Sec.  1,  of  the  Act  of  April 
1, 1909,  P.  L.  87,  he  is  entitled  to  have  set  apart  to  him, 
to  the  aggregate  value  of  $5,000,  real  estate  of  which  she 
died  seized.  In  making  this  claim  he  overlooks  Article 
III,  Sec.  1,  of  the  same  act,  which  provides  that  "when 
such  intestate  shall  leave  a  husband,  the  real  estate 
shall  descend  and  pass  as  now  provided  by  law,  saving  to 
the  husband  his  right  as  tenant  by  the  curtesy,  which 
shall  take  place,  although  there  be  no  issue  of  the  mar- 
riage, in  all  cases  where  the  issue,  if  any,  would  have  in- 
herited.^' 

Appeal  dismissed  at  appellant's  costs. 
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HelseFs  Estate. 

Real  estate — Convdraion — Option. 

1.  Where  the  owner  of  land  granted  an  option  to  purchase  which 
was  exercised  by  the  optionee  in  the  owner's  lifetime  but  the  owner 
died  before  the  conveyance  of  the  property  or  the  payment  of  the 
purchase-money,  there  was  nevertheless  a  conversion  of  the  estate 
and  the  decedent's  administratrix  was  properly  surcharged  with 
the  amount  of  the  purchase-money,  although  the  deeds  were  exer 
cuted  by  the  widow  and  heirs  of  the  decedent  and  the  consider^ 
ation  was  paid  to  them. 

Practice,  Supreme  Court — Appeals — Ohjectiona  to  evidence, 

2.  An  appellant  will  not  be  heard  to  complain  of  the  inadmissi- 
bility of  evidence  where  no  exception  was  taken  to  the  admisssion 
of  such  evidence  in  the  lower  court. 

Argued  Sept.  25,  1916.  Appeals,  Nos.  63,  64,  65  and 
66,  Oct.  T.,  1916,  by  L.  E.  Helsel,  John  W.  Helsel,  S.  H. 
Helsel  and  G.  W.  Helsel,  from  decree  of  O.  C.  Cambria 
Co.,  dismissing  exceptions  to  report  of  Auditor,  in  Es- 
tate of  Jonathan  Helsel,  Deceased.  Before  Brown,  C.  J., 
Mbstrbzat,  Potter,  Stewart,  Mosghziskbe,  Frazbr 
and  Walling,  J  J.   Affirmed. 

Exceptions  to  report  of  auditor.  Before  Stephens, 
P.J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

The  court  dismissed  the  exceptions.  The  children  of 
Jonathan  Helsel  appealed. 

Errors  assigned  were  in  dismissing  the  exceptions. 

Philip  N.  Shettig,  with  him  B.  Edgar  Leahey  and  Jf . 
D.  Kittell,  for  appellants. 

Charles  C.  Chreer,  for  appellee. 
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Pbb  Curiam,  January  8, 1917: 

On  exceptions  to  the  account  of  Christina  Helsel,  ad- 
ministratrix of  the  estate  of  Jonathan  Helsel,  deceased, 
she  was  surcharged  121,000,  the  amount  of  the  pur(;hase- 
money  for  coal  lands  which  the  auditor  found  the  de- 
cedent had  sold  under  an  optional  agreement  executed  by 
him  and  accepted  by  the  assignee  of  the  optionee  in  the 
lifetime  of  the  optionor.  The  complaint  of  these  four  ap- 
pellants, children  of  the  decedent,  is  of  the  finding  of  the 
auditor,  confirmed  by  the  court,  that  there  had  been  a 
conversion  of  the  lands  into  personalty,  to  be  accounted 
for  by  the  administratrix.  It  appeared  from  record  evi- 
dence that  Jonathan  Helsel  had  executed  an  option  for 
the  sale  of  the  lands,  which  was  in  force  and  effect  when 
a  notice  of  the  acceptance  of  it  was  served  on  him,  on 
December  10, 1909,  by  the  then  optionee.  After  Helsel's 
death  the  purchaser  accepted  deeds  from  his  widow  and 
heirs  for  the  lands  in  question,  and  paid  for  them  the 
consideration  fixed  by  him.  The  record  evidence  upon 
which  the  auditor  properly  found  that  there  had  been  a 
conversion  upon  the  acceptance  of  the  option  on  Decem- 
Iter  10, 1909,  was  not  excepted  to,  and  appellants  will  not 
now  be  heard  in  complaint  of  its  inadmissibility. 

Appeals  dismissed  and  decree  affirmed  at  the  costs  of 
appellants.  . 


Philson,  Appellant,  v.  Wills. 

Trespass — Mines  and  mining — Unlawful  removal  of  coal — Case 
for  jury — Independent  contractor — Agency. 

In  an  action  to  recover  damages  for  the  unlawful  mining  and 
removal  of  coal  from  plaintiff's  land,  where  the  defendant  set  up 
that  the  coal  was  mined  by  an  independent  contractor,  and  it  ap- 
peared that  defendant  was  the  owner  of  the  coal  underlying  an  ad- 
joining tract  of  land  to  that  of  plaintiff  subject  to  a  royalty;  that 
the  person  who  was  mining  defendant's  coal  had  mined  coal  from 
plaintiff's  land  and  carried  it  to  the  surface  through  defendant's 
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mine;  that  defendant  paid  the  royalty  on  the  coal  mined  on  plain- 
tifiP's  property  to  the  person  from  whom  he  acquired  title  to  his  own 
mine;  that  when  plaintiff  demanded  compensation  for  the  coal 
taken,  defendant  did  not  disclaim  responsibility  on  any  other 
ground  than  that  he  had  already  paid  the  royalty  on  the  coal  to  the 
owner  of  the  adjoining  tract,  and  there  was  evidence  that  during 
the  period  covered  by  the  trespass,  the  person  who  mined  the  coal 
was  the  superintendent  of  defendant's  mine,  it  was  for  the  jury  to 
determine  whether  such  superintendent  acted  as  defendant's  agent 
in  unlawfully,  mining  plaintiff's  coal,  and  the  jury  having  found 
a  verdict  for  plaintiff,  it  was  error  to  enter  judgment  for  defend- 
ant n.  o.  V. 

Argued  Sept  26, 1916.  Appeal,  No.  156,  Oct  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Somerset  Co.,  Dec. 
T.,  1914,  No.  240,  for  defendant  n.  p.  v.,  in  case  of  Samuel 
B.  Philson  v.  John  Wills.  Before  Brown,  C.  J.,  Mbs- 
TREZAT,  Potter,  Stewart,  Mosghzisker,  Frazer  and 
Walung,  JJ.    Reversed. 

Trest)ass  to  recover  damages  for  removing  coal  from 
plaintiff's  land.  Before  Johnson,  P.  J.,  specially  pre- 
siding. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiff  for  |1,860.51.  The  court  subse- 
quently entered  judgment  for  defendant  n.  o.  v.  Plain- 
tiff appealed. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Ernest  O.  Kooser,  with  him  Francis  J.  Kooser,  for  ap- 
pellant. 

Charles  F.  Uhl,  Jr.,  and  Charles  H.  Ealy,  for  appellee. 

Opinion  by  Mr.  Justice  Stewart,  January  8, 1917: 
This  was  an  action  in  trespass.    In  the  plaintiff's  state- 
ment of  claim  it  was  averred  that  the  defendant,  in  oper- 
ating a  coal  mine  on  a  tract  of  land  adjoining  a  tract  be- 
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longing  to  the  plaintiff,  had,  by  his  superintendents, 
agents,  miners  and  employees,  entered  upon  the  plain- 
tiff's adjoining  land  and  mined  and  removed  therefrom  a 
large  quantity  of  the  plaintiff's  coal  and  converted  the 
same  to  his  own  use.  The  defendant  pleaded  the  gen- 
eral issue.  The  trial  resulted  in  a  verdict  for  the  plain- 
tiff in  the  sum  of  |1,860.51,  which  the  court  on  motion 
subsequently  set  aside  and  entered  judgment  for  the  de- 
fendant non  obstante.  From  the  judgment  so  entered 
we  have  this  appeal. 

The  considerations  which  influenced  the  learned  court 
to  take  the  action  it  did  are  thus  stated  in  the  opinion 
filed  in  the  case :  "The  trespass  complained  of  was  com- 
mitted by  H.  E.  Gray,  lessee  and  independent  contractor, 
and  not  the  agent  of  the  defendant,  Wills.  There  was  no 
evidence  in  the  case  to  show  that  when  the  trespass  was 
committed  Gray  was  the  agent  of  the  defendant,  though 
the  burden  rested  on  the  plaintiff  to  show  it.  The  mining 
was  done  by  Gray,  without  any  direction  or  control  of 
the  defendant.  Gray  was  the  defendant's  lessee,  and  the 
defendant,  without  knowledge  or  consent,  is  not  liable 
for  Gray's  trespass."  What  the  relation  between  the  de- 
fendant and  Gray  really  was  is  of  no  present  concern. 
The  jury  found  that  it  was  that  of  principal  and  agent, 
or  employer  and  employee ;  the  court  found  that  Gray 
was  an  independent  lessee.  The  question  in  the  case  then 
is  not  which  of  these  two  conflicting  findings  has  the 
stronger  support  in  the  evidence,  but,  having  regard  to 
the  evidence  produced  by  the  plaintiff,  and  that  alone, 
the  question  is,  would  that  evidence  warrant  a  reason- 
able inference  that  Gray  was  acting  under  the  defendant 
as  his  agent  or  employee?  In  other  words,  was  the  evi- 
dence produced  by  the  plaintiff,  on  this  branch  of  the 
case,  sufficient  to  make  out  for  him  a  prima  facie  case? 
If  so,  the  case  was  for  the  jury,  and  if  tbe  jury  went  so 
-far  astray  that  the  codrt  in  good  conscience  could  not 
give  its  approval  to  the  verdict,  it  should  have  sustained 
the  motion  for  a  new  trial.    The  entry  of  judgment  for 
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the  defendant  under  such  circumstances  would  be  noth- 
ing more  or  less  than  substituting  the  findings  of  the 
court  for  those  of  the  jury.  Assuming,  as  we  must,  that 
the  evidence  on  the  part  of  the  plaintiff  was  credible, 
what  does  it  show?  It  shows  that  the  defendant  was  the 
owner  of  the  coal  underlying  the  surface  of  the  tract  ad- 
joining that  of  the  plaintiff,  subject  to  a  royalty  on  each 
ton  of  coal  underlying  the  surface  of  the  tract  adjoining 
that  of  the  plaintiff;  that  in  mining  this  coal  whoever 
was  conducting  the  operation  had  trespassed  upon  the 
plaintiffs  property  and  had  there  mined  and  removed  a 
large  quantity  of  coal  belonging  to  the  plaintiff;  that 
the  coal  so  mined  had  been  carried  to  the  surface  through 
the  coal  mine  of  the  defendant  and  delivered  at  the 
mouth  of  the  mine  to  the  defendant  in  his  own  cars; 
that  the  defendant  had  paid  the  royalty  on  the  coal  so 
mined  on  plaintiffs  property  to  the  party  from  whom  he 
acquired  title  to  his  own  mine;  further,  that  the  defend- 
ant, when  plaintiff  demanded  of  him  compensation  for 
the  coal  taken,  made  no  disclaimer  of  responsibility  and 
accountability  on  any  other  ground  than  he  had  paid 
royalty  on  the  coal  so  taken  to  the  owner  of  the  adjoining 
tract;  and  further  still,  there  was  direct  testimony  from 
several  witnesses  that  during  the  period  covering  the 
trespass,  Gray  was  superintendent  of  the  defendant's 
mines.  Certainly  upon  this  evidence  the  plaintiff  could 
have  rested  his  case,  and  except  as  defendant  offered  evi- 
dence to  contradict  or  explain  it  in  a  way  to  make  it  not 
inconsistent  with  the  defense  set  up,  plaintiff  would  have 
been  entitled  to  a  verdict. .  The  actual  merits  of  the  case, 
as  between  plaintiff  and  defendant,  is  a  matter  entirely 
aside  from  the  present  inquiry;  but  the  fact  that  a  care- 
ful study  of  the  entire  evidence  has  left  us  unconvinced 
that  the  verdict  of  the  jury  does  injustice,  renders  it 
much  easier  to  make  that  disposition  of  the  case  which 
the  court  has  directed.  The  judgment  is  reversed,  and 
now  judgment  is  entered  for  the  plaintiff  on  the  verdict. 
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Sorg  et  al.  v.  Frederick  et  ux.,  Appellants. 

Trespass — Mines  and  mining — Injuries  to  mines—rDamages — 
Measure  of  damages — Punitive  damages, 

1.  A  deed  conveyed  all  the  coal  and  other  minerals  ^lying  in  and 
under  the  surface"  of  certain  land,  without  liability  ^^or  any  dam- 
age done  to  the  surface  of  said  described  tract  of  land,  in  conse- 
quence of  mining  and  working  out  said  coal  by  the  usual  mode  of 
working  and  mining  the  same/'  and  further  conveyed  to  the  grantee 
the  '^perpetual  right  and  privilege  of  passing  through  and  under  n 
said  described  tract  of  land  with  other  coal  and  minerals."  After 
a  part  of  the  coal  had  been  removed  the  then  owner  of , the  surface 
at  the  point  where  the  entry  into  the  mine  was  made  diverted  the 
waters  of  a  stream  into  the  mine,  causing  a  cessation  of  the  opera- 
tions for  a  time;  the  lessees  of  the  mine  cleaned  out  the  debris, 
which  the  water  carried  into  the  mine,  and  in  an  action  of  trespass 
sought  to  recover  damages  for  the  cessation  of  the  operation  of 
the  mine  and  for  the  cost  of  cleaning  out  the  debris.  Defendants 
contended  that  the  obstructions  which  plaintiffs  had  removed  ac- 
cumulated before  the  date  of  the  lease  to  plaintifFs.  PlaintifFs  con- 
tended that  they  removed  only  the  debris  which  accumulated  after 
th^  took  possession  under  their  lease.  The  trial  judge  submitted 
the  case  to  the  jury,  which  found  a. verdict  for  plaintifFs  upon  which 
judgment  was  entered.      Held,  no  error. 

2.  Where,  in  such  case,  there  were  numerous  acts  of  defendants 
of  the  same  wrongful  character,  which  were  discussed  by  the  trial 
judge,  the  fact  that  the  court  did  not  specifically  repeat  the  measure 
of  damages  in  discussing  defendants'  sepdrate  acts  was  not  ma- 
terial where  the  jury  was  plainly  told  that  plaintifF  could  recover 
only  for  the  costs  of  cleaning  out  so  much  of  the  debris  as  had 
been  brought  into  the  mine  by  defendant  subsequent  ix)  the  time 
when  plaintifFs  took  possession. 

3.  Where  there  was  evidence  of  repeated  wrongful  acts  on  the 
part  of  defendants,  notwithstanding  plaintifFs'  frequent  protests 
that  their  mine  was  being  injured  and  its  operation  interfered  with, 
and  that  defendants  threatened  plaintifFs  and  their  employees  with 
bodily  harm  if  they  attempted  to  dose  the  opening  through  which 
water  was  brought  into  the  mine,  the  trial  judge  was  justified  in 
charging  the  jury  that  if  they  concluded  the  trespass  was  wilful 
and  malicious  on  the  part  of  defendants  they  might  allow  punitive 
as  wen  as  actual  damages. 
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4.  In  such  case,  the  court  properly  (j^harged  the  jury  that  plaintiffs 
could  recover  damages  suffered  by  reason  of  the  stoppage  of  their 
mine,  provided  the  loss  was  caused  by  the  harmful  acts  of  defend- 
ants, and  not  otherwise. 

5.  The  fact  that  mining  operations  had  been  discontinued  for 
fifteen  years  before  plaintiffs  took  possession  under  their  lease,  did 
not  deprive  them  of  the  r^ht  to  remove  coal  through  the  entry 
under  defendants'  land,  where  there  was  still  remaining  a  con- 
siderable quantity  of  coal  which  plaintiffs  had  the  right  to  remove, 
where  the  deed  under  which  plaintiffs'  lessors  claimed  gave  to  them 
the  perpetual  privilege  of  passing  through  and  under  the  land  with 
other  coal  and  minerals  and  where  the  deed  for  the  surface  to  de- 
fendants contained) a  reservation  of  the  coal  with  the  right  to  use 
the  entries  for  transportation  of  any  coal  that  lies  in  the  vein  or 
stratimi  under  the  property:  Webber  v.  Vogel,  189  Pa.  166;  Pat- 
terson V.  Graham,  164  Pa.  234,  distinguished. 

Argued  Oct.  10,  1916.  Appeal,  No.  53,  Oct.  T.,  1916, 
by  defendants,  from  judgment  of  C.  P.  Allegheny  Co., 
Oct.  T.,  1914,  No.  2213,  on  verdict  for  plaintiffs,  in  case 
of  John  L.  Sorg  and  Peter  L.  Sorg  v.  Edward  Frederick 
and  Anna  Sophia  Frederick,  his  wife.  Before  Brown, 
C.  J.,  Mbstbbzat,  Pottbe,  Stewart  and  Frazer^  JJ. 
Affirmed. 

Trespass  for  injuries  to  plaintiflfs'  mines.  Before  Car- 
penter, J. 

The  opinion  of  the  Supreme  Court  states  the  facts. 

Verdict  for  plaintiffs  for  f  1,620  and  judgment  thereon. 
Defendants  appealed. 

Errors  assigned  were  instructions  to  the  jury,*  the  re- 
fusal of  the  court  to  direct  a  verdict  for  defendants  and 
to  enter  judgment  for  defendants  n.  o.  v. 

John  P.  Patterson,  with  him  J.  H.  W.  Simpson^  and 
Crumrine  d  Patterson,  for  appellants. — It  was  error  to 
permit  i^ecovery  for  the  cost  of  cleaning  out  the  mine: 
Zehner  v.  Shepp,  64  Pa.  Superior  Ct.  529 ;  Lentz  v.  Car- 
negie Bros.  &  Co.,  145  Pa.  612;  Hannay  v.  Stewart,  6 
Watts  487;  Switland  v.  Holgate,  8  Waitts  385. 
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Punitive  damages  were  improperly  allowed. 

It  was  not  material  that  the  operations  of  the  mine 
were  discontinued  where  it  appeared  that  there  was  still 
some  coal  which  had  been  separated  from  the  land  but 
which  had  not  been  removed. 

W.  H.  Pratt,  for  appellees. 

Opinion  by  Mr.  Justice  Frazer,  January  8, 1917 : 
Previous  to  1896,  the  heirs  of  William  Stone  owned 
and  operated  a  coal  mine  in  Allegheny  County  underly- 
ing a  tract  of  land,  a  part  of  which  they  acquired  under  a 

deed  conveying  to  them  "all  the coal  and  all  other 

minerals  lying  in  and  under  the  surface"  of  the  land 
without  liability  "for  any  damage  done  to  the  surface  of 
said  described  tract  of  land,  in  consequence  of  mining 
and  working  out  said  coal  by  the  usual  mode  of  mining 
and  working  the  same."  The  grantees  also  to  have  the 
"perpetual  right  and  privilege  of  passing  through  and 
under  said  described  tract  of  land  with  other  coal  and 
minerals,  etc."  Subsequent  to  the  deed  to  the  Stone 
heirs,  the  surface  of  the  tract  was  conveyed  to  Anna  S. 
Frederick,  one  of  the  defendants,  the  deed  "excepting 
and  reserving  therefrom  and  thereout  all  the  coal  under- 
lying the  same  and  the  right  to  mine,  take  and  carry 
away  all  said  coal  and  also  the  right  to  use  and  occupy 
any  and  all  entries  under  said  tract  of  land  and  the  right 
to  enter  upon  said  tract  of  land  for  the  purpose  of  re- 
pairing any  entry  or  entries  when  it  becomes  necessary 
and  the  right  to  use  said  entries  for  the  transportation 
of  any  coal  that  lies  in  that  vein  or  stratum"  and  without 
liability  for  surface  support.  The  work  of  mining  the 
coal  was  suspended  in  1896  at  which  time  about  fourteen 
acres  remained  unmined.  Nothing  further  was  done 
until  December  9,  1911,  when  a  lease  of  the  remaining 
coal  was  made  to  plaintiffs  who  proceeded  to  put  the 
mine  in  repair  and  began  taking  out  the  unmined  coal. 
In  doing  so  they  were  obliged  to  pass  through  the  entry 
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under  defiendants'  property.  The-  surface  covering  the 
entry  or  tunnel  was  quite  shallow^  not  over  three  or  four 
feet  at  many  places.  J^  small  stream  ran  through  de- 
fendants' land  and  to  carry  its  flow  of  water  over  the 
tunnel  a  plank  roof  was  constructed  which  served  the 
purpose  of  supporting  the  bed  of  the  stream  and  prevent- 
ing its  waters  from  breaking  through  into  the  mine.  Near 
the  creek  and  on  defendants'  property  was  a  break  in  the 
surface  or  cave-in,  forming  what  is  termed  a  ^^pit-hole." 
There  is  evidence  that  in  1907  defendants  dug  a  trench 
or  ditch  on  their  land  from  the  creek  to  the  pit-hole  and 
diverted  the  water,  mud  and  sewage  of  the  creek  into  the 
mine.  Following  plaintiffs'  possession  under  their  lease, 
they  turned  the  water  of  the  creek  into  the  original  chan- 
nel, thereby  preventing  it  from  flowing  into  the  pit-hole 
whereupon  defendants  again  changed  the  natural  course 
of  the  run,  causing  the  water  to  flow  into  the  mine 
through  the  pit-hole  opening.  Defendants  also  made 
two  other  openings  in  the  bed  of  the  stream,  thus  per- 
mitting water  and  sewage  to  enter  the  mine  at  these  ad- 
ditional places.  One  was  made  March  10, 1914 ;  another 
July  16, 1914.  They  also  deposited  sewage  and  rubbish 
in  the  air  shaft  leading  into  the  mine.  Plaintiffs  all^;ed 
these  acts  of  defendants  put  them  to  great  expense  to 
keep  the  passageway  clear  and  that  at  one  time  a  cessa- 
tion of  operations  in  the  mine  was  made  necessary  until 
the  debris  could  be  removed.  Following  a  number  of  in- 
effectual attempts  to  induce  defendants  to  desist  from 
interfering  with  the  operation  of  plaintiffs'  mine,  an  ac- 
tion of  trespass  was  begun  to  recover  the  cost  of  cleaning 
the  mine  and  for  a  loss  due  to  suspending  operations 
while  the  work  was  being  carried  on.  There  was  also 
a  claim  for  punitive  damages.  The  actual  loss,  cost  of 
cleaning  the  mine  as  claimed  by  plaintiffs,  was  f  4,967.55. 
There  was  a  verdict  for  plaintiffs  for  f  1,620  followed 
by  motions  for  a  new  trial  and  judgment  non  obstante 
vei-edicto,  which  were  overruled  and  judgment  entered 
on  the  verdict.    Defendants  appealed. 
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The  assignments  of  error  are  principally  to  various 
parts  of  the  charge  of  the  court  below,  the  chief  com- 
plaint being  raised  by  the  second  assignment  which  al- 
leges the  trial  judge  erred  in  submitting  to  the  jury  the 
question  of  damages,  so  far  as  the  cost  of  cleaning  the 
mine  was  concerned,  for  the  reason  that  a  portion  of  the 
obstruction  had  accumulated  before  the  date  of  the  lease 
to  plaintiffs,  for  which  they  admittedly  could  not  re- 
cover, and,  further,  there  was  not  suflScient  evidence,  to 
submit  to  the  jury,  fixing  the  proportion  of  the  expense 
due  for  removing  rubbish,  etc.,  accumulated  subsequent 
to  that  date.  Plaintiffs  however  contended  they  re- 
moved only  the  debris  accumulated  after  December  9, 
1911,  when  they  went  into  possession  under  their  lease. 
If  this  be  true,  there  can  be  no  question  of  division  of  the 
damages.  Although  the  evidence  is  not  clelir  on  this 
point,  it  seems  the  cleaning  required  almost  constant  at- 
tention to  keep  the  entries  in  usable  condition.  One 
witness  testified  to  rubbish  and  sewage  being  deposited 
in  the  mine  as  a  result  of  defendants'  acts  almost  con- 
tinuously between  December,  1911,  and  1914,  and  an- 
other that  the  amount  claimed  was  the  expense  plaintiffs 
were  put  to  in  removing  the  debris  collected  between 
those  dates.  While  the  latter  witness  subsequently  ad- 
mitted he  did  not  see  the  mine  before  the  date  of  the 
lease,  it  was  for  the  jury  and  not  for  the  court  to  say 
whether  the  testimony  that  only  accumulations  resulting 
subsequent  to  the  lease  had  been  removed,  was  to  be  be- 
lieved or  disregarded.  The  trial  judge  properly  in- 
structed the  jury  that  the  burden  was  on  plaintiffs  to 
show  the  damage  arose  subsequent  to  the  time  they  took 
possession  under  their  lease,  and,  if  part  accumulated 
previous  to  that  time,  show  what  part  of  the  damage 
claimed  was  due  to  the  removal  of  subsequent  accumula- 
tions. In  Zehner  v.  Shepp,  54  Pa.  Superior  Ct.  529, 
cited  by  defendants,  the  damage  was  caused  by  a  deposit 
of  coal  dirt  in  a  dam  or  mill-race.    No  claim  was  made 
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that  plaintiffs'  mill  had  been  damajged  by  defendants 
before  the  time  plaintiffs  took  possession  of  the  mine  for 
which  damages  had  been  recovered ;  the  only  proof,  how- 
ever, of  damage  was  the  cost  of  removing  the  entire  ac- 
cumulation without  evidence  of  cost  of  taking  out  the 
part  which  had  previously  collected.  Here  there  was 
evidence  that  th6  actual  cost  was  for  the  removal  of 
debris  accumulated  since  plaintiffs  took  possession  of  the 
mine. 

Defendants  also  allege  the  court  failed  to  adequately 
instruct  the  jury  regarding  the  measure  of  damages. 
The  case  was  tried  on  the  theory  that  defendants  were 
liable  for  the  cost  of  removing  such  part  of  the  obstruc- 
tions as  had  collected  or  were  deposited  in  the  mine  by 
reason  of  acts  subsequent  to  the  time  plaintiffs  took  i>08- 
session  under  their  lease.  The  large  volume  of  testi- 
mony taken  indicates  clearly  that  all  parties  understood 
this  to  be  the  proper  measure  of  damages,  the  only  dis- 
pute being  the  amount  and  extent  of  liability.  The  jury 
could  therefore  not  well  have  been  misled  as  to  what  dam- 
ages, if  any,  they  should  allow.  The  court,  after  re- 
ferring to  the  figures  given  by  plaintiffs  bearing  on  the 
cost  of  removal  of  the  accumulations,  charged  that  "the 
expense  was  something  very  large;  it  amounted  to  the 
employment  of  one  man  for  a  very  considerable  length  of 
time,  and  it  is  for  the  plaintiffs  to  satisfy  you  that  they 
actually  spent  that  money  as  a  result  of  the  wrong  done 
by  the  defendants,  and  if  they  have  not  made  that  clear 
to  your  satisfaction',  of  course  you  cannot  allow  damages 
for  it.  It  is  the  business  of  a  plaintiff  who  claims  dam- 
ages  to  show  what  his  damages  are,  and  if  this  money 
was  spent  generally  cleaning  out  the  mine,  and  part  of  it 
was  due  to  a  condition  that  existed  before  they  rented, 
they  cannot  claim  that.  They  rented  it  as  they  found  it. 
So  you  will  keep  that  clearly  in  your  minds  in  figuring 
the  damages,  if  you  come  to  the  question  of  damages." 

In  view  of  the  fact  that  all  damages  claimed  were  the 
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result  of  the  same  character  of  wrongful  acts  on  the  part 
of  defendants,  the  jury  could  not  have  been  misled  as  to 
the  basis  on  which  thej  were  to  compute  their  finding, 
even  though  the  court  did  not  specifically  repeat  the 
standard  of  measure  in  discussing  tbe  separate  acts  of 
defendants.  In  regard  to  the  measure  of  damages  suf- 
fered by  reason  of  the  stoppage  of  plaintiffs^  mine,  the 
court  properly  charged  that  plaintiffs  could  recover  such 
compensation  provided  the  loss  was  caused  by  the  wrong- 
ful acts  of  defendants  and  not  otherwise. 

Defendants  also  allege  error  on  part  of  the  court  below 
in  allowing  the  jury  to  impose  punitive  damages.  There 
was  evidence  of  repeated  wrongful  acts  on  the  part  of 
defendants,  notwithstanding  plaintiffs'  frequent  protest 
that  tlieir  mine  was  being  injured  and  its  operation  in- 
terfered with  and  that  defendants  disregarded  these  pro- 
tests and  threatened  plaintiffs  or  their  employees  with 
bodily  harm  if  they  attempted  to  close  the  openings  and 
prevent  the  water  of  the  stream  from  flowing  into  the 
mine.  Under  these  circumstances  the  court  was  justi- 
fied in  charging  that  if  the  jury  Concluded  the  trespass 
was  wilful  and  malicious  on  the  part  of  defendants  they 
might  allow  punitive  as  well  as  actual  damages :  Nagle 
V.  Mullison,  34  Pa.  48;  Pittsburgh,  Cin.  &  St.  Louis  By. 
Co.  V.  Lyon,  123  Pa.  140;  Rider  v.  York  Haven  Water  & 
Power  Co.,  251  Pa.  18. 

Defendants  also  deny  the  right  of  plaintiffs  to  sue  for 
treispass  committed  by  defendants  long  after  the  original 
operation  of  the  mine  ceased  and  rely  in  their  argument 
on  Webber  v.  Vogal,  189  Pa.  156,  and  Patterson  v.  Gra- 
ham, 164  Pa.  234.  These  cases  are  not  in  point,  for  the 
reason  that  in  the  present  case  the  deed  under  which 
plaintiffs'  lessor  claimed  gave  to  the  grantees  the  per- 
petual right  and  privilege  of  passing  through  and  under 
the  land  with  other  coal  and  minerals  and  the  deed  for 
the  surface  to  defendants  contained  a  reservation  of  the 
coal  with  the  right  to  use  the  entries  for  transportation 
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of  any  coal  that  lies  in  that  vein  or  stratum.  And  al- 
though mining  had  actually  ceased  for  a  period  of  about 
fifteen  years  there  was  still  remaining  a  considerable 
quantity  of  coal  which  plaintiffs  had  the  right  to  remove. 
Under  these  circumstances^  the  fact  of  discontinuance  of 
operations  for  a  time  is  immaterial. 

The  assignments  of  error  are  all  overruled  and  the 
judgment  is  affirmed^ 
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In  an  action  under  a  membership  certificate  in  a  beneficial 
society  providing  for  a  certain  payment  to  the  beneficiaiy  in 
case  of  death  of  the  member  through  external,  violent  and  ac- 
cidental means,  the  question  whether  decedent's  death  resulted 
from  an  accident  was  for  the  jury  where  it  appeared  that  de- 
cedent was  a  mine  superintendent;  that  while  attempting  to 
make  repairs  to  a  car  attachment  in  the  mine  he  accidentally 
slipped  and  injured  his  side,  and  two  days  thereafter  was  again 
injured  on  the  same  side  by  a  second  fall;  that  immediately 
following  the  accident  he  complained  of  pain  and  was  unable 
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to  take  food;  that  the  pain  continued  and  two  physicians 
called  suspected  a  growth  obstruction  in  the  bowels;  that 
thereafter  an  operation  was  performed  and  a  fibrous  band  was 
found  attached  to  the  peritoneum  at  one  end  and  the  descend- 
ing colon  at  the  other;  that  the  band  was  severed  and  an  in- 
cision made  on  the  right  side;  that  there  was  no  evidence  of 
peritonitis  at  the  time,  but  that  such  disease  developed  with- 
in twenty-four  hours  and  the  patient  died  therefrom  the  fol- 
lowing day,  and  a  post-mortem  examination  showed  that  the 
inflammation  was  localized  on  the  left  side  at  the  point  where 
plaintiff  sustained  his  injuries,  and  the  fact  that  the  oper- 
ation was  necessary  and  was  skillfully  performed  was  not 
questioned. 

Where  there  is  evidence  that  peritonitis  might  have  existed 
in  a  latent  form  as  a  result  of  the  injury,  and  became  active 
as  a  result  of  the  operation,  the  jury  may  find  that  the  injury 
was  the  proximate  cause  of  the  death,  even  if  the  peritonitis 
was  directly  due  to  the  operation,  where  the  operation  was 
made  necessary  by  the  injury  and  was  skillfully  performed. 

In  such  case  where  defendant  insurance  company  had  as- 
sumed the  obligations  of  a  beneficial  society  after  decedent  had 
become  a  member,  defendant  stood  in  the  same  position  as  the 
original  beneficial  society,  succeeded  to  its  rights  and  privi- 
leges under  the  bontract,  and  became  liable  only  to  the  same 
extent  as  the  society  would  have  been  liaUe. 

In  such  case  where  defendant  contended  that  deceased  sub- 
sequent to  date  of  the  certificate  changed  his  occupation  so  as 
to  increase  the  risk  and  was  thereby  taken  out  of  the  'pre- 
ferred list"  class  and  therefore  not  entitled  to  hold  member- 
ship or  receive  benefits  as  such,  the  court  erred  in  excluding 
evidence  of  the  application  for  membership  and  the  bylaws 
of  the  beneficial  society,  in  support  of  such  contention,  on  the 
ground  that  the  application  and  by-laws  were  not  attached  to 
the  certificate  as  required  by  the  Act  of  Mxy  11,  1881,  P.  L. 
20.  Such  act  applies  to  accident  insurance  companies  but 
not  to  beneficial  societies. 

The  mere  form  of  the  organization  is  not  conclusive  if  the 
organization  in  fact  is  carrying  on  an  insurance  business 
rather  than  that  of  a  benevolent  association. 

Where  when  defendant  took  over  the  contract  it  did  not 
issue  a  new  policy  but  merely  assumed  ''all  the  covenants, 
and  agreements  of  the"  order  under  the  certificate  issued  by 
it,  subject  to  the  "stipulations  and  conditions  therein  contained 
to  be  performed  by  said  member,"  a  novation  was  not  effected, 
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the  contract  remained  as  before  and  the  transaction  was  in  the 
nature  of  a  guarantee  by  a  third  party  that  the  contract  as 
made  would  be  carried  out 

The  essentials  of  a  novation  are  the  displacement  and  extin- 
guishment of  a  former  contract^  the  substitution  ef  a  new 
agreement,  a  sufficient  consideration  therefor,  and  consent  of 
the  parties  thereto, 
i  The  burden  is  upon  one  who  alleges  a  novation  to  establish 

'  it  by  proper  proof,  and,  in  the  absence  of  an  agreement  that 
the  original  obligation  be  extinguished  and  a  new  one  substi- 
tuted, and  the  original  debtor  relieved,  the  mere  acceptance 
of  the  obligation  of  a  third  person  will  be  considered  as  ad- 
ditional security.  Jones  t.  Ooaunonwealtk  Casi&alty  Co., 
666. 

BONDS. 

1.  Ooniraets — Building  contracts — Principal  and  surety — 
Subcontractors — Default — Liahility  of  surety.  Hoffaum  Co. 
▼•  Titlo  Chiarantj  is  Smroty  Co.*  112. 

2.  Execution  of  bond  prior  to  execution  of  contract — Con- 
tracts— Suretyship— Construction.  Bvts  A  Clader  t.  IT.  8. 
Motal  Frodvots  Oo.  and  Mass.  Bond,  ft  Ins.  Co.,  58. 

8.  Ouaranty  of  bonds  of  bridge  company — Suit  on  guar- 
anty— Corporations — Public  service  corporations — Street  rail- 
woffs — Ultra  vires  act.  Safe  Dep.  ft  Tnuit  Co.  ▼.  Federal 
St.  ft  Ploasaat  Valley  Pass.  By.  Co.,  497. 

4.  Ownership  of  bond  of  party  to  issue — Exclusion — Jurors 
— Competency.     Sookerman  t.  Wilkes-Barro  Co.,  11. 

BOBOUGH  OOUNCILMEN,  see  Public  Officers. 

BOROUGHS. 

1.  Borough  councilman — Removal  from  borough — Vacancy 
—Resignation— Act  of  May  U,  1915,  P.  L.  S12. 

Although  the  Borough  Act  of  May  14,  1915,  P.  L.  312,  does 
not  specifically  provide  that  the  removal  of  a  councilman 
from  the  borough  shall  leave  a  vacancy  in  the  office  occupied 
by  hioi,  where  the  facts  disclose  a  removal  and  an  actual  aban- 
donment of  the  office,  a  vacancy  is  created.  Ooau  t.  KoUy, 
476. 

2.  Subsequently  incorporated  borough  —  Acceptance  —  Evi- 
dence— User — Negligence — Failure  to  repair — Municipalities 
— Streets — Dedication.    Kaiss  t.  Daqmosno  Boro.,  417. 


Digitized  by  VjOOQ IC 


630  INDEX. 
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1.  Stockbrokers — Agency — Authority  to  eeU — Price. 

In  an  action  by  stockbrokers  against  the  owner  of  shares  of 
stock,  alleged  to  have  been  placed  in  their  hands  for  sale,  for 
damages  resulting  from  the  failure  of  the  owner  to  deliver 
the  shares  to  the  purchaser,  whereby  the  brokers  were  oom- 
pelled  to  repurchase  at  an  advanced  price  and  deliver  to  their 
vendee,  where  it  appeared  that  the  stock  had  been  sold  >by  the 
plaintiffs  at  a  lower  price  than  defendant  had  authorized,  a 
verdict  and  judgment  for  the  defendant  will  be  affirmed.  Don- 
ner  t.  WlUon,  538. 

BUILDING  CONTRACTS,  see  Contracts. 

CITIES  OF  THIRD  CLASS. 

1.  Public  officers — Tax  collectors  —  School  districts  —  City 
treasurer— Acts  of  June  27, 191S,  Art.  VNI,  Sec,  1,  P.  L.  56&, 
and  May  18, 1911,  P.  L.  S09.    Com.  t.  OritaiM,  277. 

CITY  TREASURER,  see  Public  Officers. 

COAL. 

1.  Goal  lands — Taxation — Assessmenis^Appeals  —  Market 
value — Findings  of  fact — Assignments  of  error — Exceptions. 
It.  V.  Coal  Oo.  T.  Iiuseme  Gonnty,  17. 

2.  Separation  of  coal  from  surface — Mineral  lands — Wid-^ 
ow's  dower  in  coal  —  Dower — Partnership  —  Assignment  for 

^creditors — Assigning  dower — Date  of  assignment.    Bhnpe  ▼. 
Balney,  432. 

3.  Unlawful  removal  of  coal — Trespass — Mines  and  mining 
— Case  for  jury — Independent  contractor — Agency.  Pl|iUom 
T.  Wills,  613. 

CONSTITUTIONAL  LAW. 

1.  Constitution  of  Pennsylvania,  Article  III,  Section  7 — 
Classification — Public  schools  —  Orphans*  homes — Districts — 
Right  to  attend  schools — Acf  of  June  1, 1915,  P.  L.  670 — Va- 
lidity, 

Between  those  who  stand  in  the  same  relation  to  the  kw 
there  can  be  no  discrimination,  and  the  operation  of  a  rule 
must  extend  to  all  members  of  the  class  to  which  it  fairly  ap- 
plies without  unnecessary  exemption  or  restriction,  even 
though  the  subject  of  the  legislation  is  such  that  separatelaws 
for  separate  classes  are  demanded;  if  the  class  to  which  it  ap- 
plies is  unnecessarily  restricted  or  improperly  selected,  still 
the  law  is  special,  since  a  more  enlarged  class  or  other  objects 

Digitized  by  VjOOQ IC 


INDEX.  631 

CONSTITUTIONAL  ULW-^cQutinued. 

similar  in  character  should  also  have  had  the  benefit  of  its 
remedial  force. 

The  Act  of  June  1,  1915,  P.  L.  670,  providing  that  where 
orphans'  homes  or  other  institutions  furnishing  free  support 
for  children  of  school  age  own  contiguous  real  estate,  situate 
in  two  or  more  school  districts,  pupils  residing  on  such  real 
^tate  shall  have  the  right  to  attend  the  public  schools  in  any 
of  the  school  districts  in  which  any  part  of  such  real  estate 
may  be  situate,  attempts  to  segregate  and  place  in  a  class  by 
,  themselves  school  children  who  are  inmates  of  orphans'  homes 
which  own  contiguous  real  estate  in  two  or  more  districts  and 
to  make  a  distinction  between  such  children  and  other  school 
children,  which  is  not  based  upon  real  or  genuine  differences, 
but  which  is  merely  arbitrary  and  therefore  violates  Article 
m,  Section  7,  of  the  Constitution  relating  to  local  or  special 
legislation. 

The  act  is  also  objectionable  from  the  standpoint  of  the 
school  districts  in  that  it  attempts  to  classify  them  in  a  purely 
arbitrary  way.    Com.  t.  Sekunakor,  67. 

2.  Constitution  of  Pennsylvania,  Article  I,  Section  9 — Con- 
atiiution  of  the  United  States,  Hth  Amendment — Workman's 
Compensation  Act  of  June  2, 1916,  P.  L.  736    Validity, 

A  person  has  no  property,  no  vested  interest  in  any  rule  of 
the  common  law;  that  is  only  one  of  the  forms  of  municipal 
law  and  is  no  more  sacred  than  any  other.  Rights  of  property 
which  have  been  created  by  the  common  law  cannot  be  taken 
away  without  due  process;  but  the  law  itself,  as  a  rule  of  con- 
duct, may  be  changed  at  the  will  of  the  legislature,  unless  pre- 
vented by  constitutional  limitations. 

Section  201  of  Article  II  of  the  Workman's  Compensation 
Act  of  June  2,  1915,  P.  L.  736,  abolishing  the  fellow  servant 
rule,  assumption  of  risk,  and  contributory  negligence  as  de- 
fenses to  actions  to  recover  damages  for  injuries  sustained  by 
an  employee,  or  for  death  resulting  from  injuries  received  in 
the  course  of  employment,  does  not  effect  a  deprivation  of 
property  without  due  process  of  law,  in  violation  of  Article  I, 
Section  9,  of  the  Constitution  of  Pennsylvania  and  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States. 

Section  204  of  Article  11  of  the  said  Act  of  1916,  providing 
in  effect  that  no  agreement  or  release  of  damages  made  before 
the  happening  of  any  accident,  except  the  agreement  defined  in 
Article  m  of  said  act,  shall  be  valid  or  bar  claims  for  damages 
for  the  injuries  resulting  therefrom,  is  but  a  statutory  exten- 
sion of  the  principle  that  a  contract  limiting  or  releasing  dam- 
'     ages  for  future  negligence  is  against  public  policy,  and  ig  not 
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xmconatitutional  as  being  an  unreasonable  interference  with 
the  right  of  the  individual  to  make  his  own  contract  ^ 

Sections  801,  802  and  808  of  Article  lU  of  the  said  Act  of 
1915  do  not  deprive  citizens  of  .the  rights  of  trial  by  jury  in 
violation  of  Article  I,  Section  6,  of  the  Coiistitutiony  as  neither 
employer  nor  employee  is  deprived  of  a  trial  by  jury  except  by 
his  own  consent,  conclusively  presumed  to  have  been  given 
unless  withheld  in  the  manner  prescribed  by  the  act. 

Article  III  of  the  said  Act  of  1915  does  not  violate  Section 
21  of  Article  III  of  the  Constitution  of  Pennsylvania  provid- 
ing that  no  acts  of  the  general  assembly  shall  limit  the  amount 
to  bc/ recovered  for/Lnjuries  resulting  in  death  or  for  injuries 
to  persons  or  property,  as  the  amount  to  be  recovered  under 
the  provisions  of  the  act  is  limited  only  when  the  parties  to  the 
contract  of  employment  so  agree.  Amden«&  t.  Carmecie  Steel 
Oo^  88. 

8.  Constitution  of  Pennsylvania,  Article  III,  Sections  S  and 
7— Statutes— Titles— Local  laws— Act  of  May  11,  1909,  P.  L. 
606— Validity. 

The  legislature  may  not  impose  new  burdens  upon  counties 
unless  the  intention  so  to  do  is  clearly  indicated  in  the  title  of 
the  statute  imposing  the  new  burden. 

The  Act  of  May  11,  1909,  P.  L.  506,  providing  for  the  con- 
struction, operation  and  maintenance  of  public  highways, 
bridges  and  tunnels  in  the  several  counties  of  this  Common- 
wealth, discloses  the  legislative  intent  to  confer  upon  county 
commissioners  powers  theretofore  exclusively  vested  in  the  of- 
ficials of  cities,  and  also  indicates  that  it  would  effect  the 
transfer  of  financial  burd^is  from  municipalities  to  counties, 
without  such  intent  or  efPect  being  disclosed  in  the  title  of  the 
act,  is  violative  of  Article  m.  Section  8^  of  the  Constitution 
of  Pennsylvania,  relating  to  the  titles  of  statutes,  and  is  void. 

Not  decided  whether  the  act  would  be  a  local  law  forbidden 
by  Article  III,  Section  7,  of  the  Constitution,  if  it  authorized 
the  construction  of  tunnels,  etc.,  in  cities,  or  in  and  between, 
cities,  townships  and  boroughs,  and  not  at  any  other  place  in 
the  several  counties  of  the  State.  Connty  Comailseiomen* 
PetttioA  for  Coiuit.  of  Pvblie  Highway  Tumel,  88. 

CONSTITUTION  OF  PENNSYLVANIA. 

1.  Article  III,  Section  7 — Classification — Public  schools — 
Orphans'  homes — Districts — Right  to  attend  schools — Act  of 
June  1, 1916,  P.  L,  670— Validity — Constituiional  law.  Gosu 
T.  Sekiuaaker,  67. 

2.  Article  III,  Sections  3  and  7— Statutes — Titles— Local 
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hws-^Act  of  May  11,  1909,  P,  L.  50&— Validity— Constitu- 
tional law,  Cwuktj  CoBunlMiionerfl*  P^titioii.  for  Cosst.  of 
PvbUe  mgkwmr  Tunnel,  88, 

CONTRACTS. 

1.  Building  contracts — Bond — Principal  and  surety — Sub- 
contractoT^^-Default — Liability  of  surety. 

Where,  in  an  action  on  a  subcontractor's  bond  conditioned 
to  protect  the  general  contractor  from  **pecuniary  loss,"  it  ap- 
peared that  the  subcontractor  defaulted,  causing  the  general 
contractor  to  default,  and  that  the  owners  of  the  property  on 
which  the  building  was  to  be  erected  made  payments  to  ma- 
terialmen for  work  performed,  thereby  acquiring  a  cause  of 
action  against  the  general  contractor,  the  general  contractor, 
could  not  recover  from  the  surety  on  the  subcontractor's  bond 
the  amount  of  such  payments  in  the  abs^ce  of  evidence  show- 
ing that  the  generaLcontractor  had  actually  suffered  pecuniary 
loea  in  consequence  of  the  liability  so  incurred. 

In  such  case  the  general  contractor  could  not  recover  from 
the  subcontractor's  surety  for  loss  of  commissions  sustained  by 
the  general  contractor  in  consequence  of  the  subcontractor's 
failure  to  carry  out  the  contract,  in  the  absence  of  evidence 
tending  to  show  to  what  extent  the  general  contractor  would 
have  realized  profit  had  the  building  been  completed  under  the 
contract. 

In  such  case  where  the  general  contractor  assigned  his  claim 
to  the  owner  and  brought  suit  to  his  use,  no  recovery  could  be 
had  for  the  cost  of  finishing  the  work  in  excess  of  liie  contract 
price,  in  the  absence  of  evidence  showing  the  proportion  of 
the  cost  which  was  due  to  the  subcontractor's  default.  KpfP- 
man  Co.  t*  Title  Gnaranty  A  Surety  Co.,  112. 

2.  Oonetruction — Intention — Leases — Corporations — Income 
tax — Agreement  to  pay — Act  of  May  H,  1915,  P.  L.  JfSS, 

Where  a  lease  specifically  designates  certain  taxes  which  the 
lessee  is  to  pay,  and  subsequently  other  taxes  of  a  different 
character  are  levied  upon  the  property,  the  principle  expressio 
unius  est  exclusio  alterius  applies  and  the  lessee  will  not  be 
required  to  pay  the  additional  taxes. 

In  an  action  by  the  lessor  of  a  railroad  property  to  recover 
from  tlw  lessee  a  tax  levied  by  the  Federal  government  upon 
the  income  which  plaintiff  derived  from  the  property  and  which 
plaintiff  had  paid,  it  appeared  that  the  lease  provided  that  the 
lessee  should  'punctually  and  faithfully  pay  all  taxes,  charges 
and  assessments  which,  during  the  continuance  of  the  term 
herein  demised,  shall  be  assessed  or  imposed  under  any  exist- 
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ing  or  future  law  on  the  demised  premises  or  any  part  thereof, 
or  on  the  business  there  carried  on,  or  on  the  receipts,  gross  or 
net,  derived  therefrom,  or  upon  the  franchises  of  said  company, 
for  the  payment  or  collection  upon  the  capital  stock  of  the 
(lessor)  or  the  dividends  thereon,  or  upon  the  franchises  of 
said  company  for  the  payment  or  collection  of  any  of  which 
said  taxes  the  (lessor)  may  otherwise  be  or  become  liable  or 
accountable  under  any  lawful  authority  whatever."  Held,  that 
such  tax  on  income  was  not  within  the  clear  and  specific  terms 
of  the  lease,  and  was  not  contemplated  by  the  parties  at  the 
'  time  of  its  execution,  and  that  the  plaintiff  could  not  require 
payment  thereof  by  defendant;  a^nd  defendant  was  given  leave 
to  move  for  judgment  under  the  Act  of  May  14,  1916,  P.  L. 
488.    CatawisMi  B.  B.  Co.  t.  P.  ft  R.  B.  Co.,  269. 

8.  Contract  by  married  woman  —  Judgment  for  plaintiff 
n.  0.  V. — Decedents'  estates — Lien  of  debts — Acts  of  June  H, 
1901,  P.  L.  662,  and  April  ll,18i8,  P.  L.  6S6—" Covenant''— 
Bute  against  perpetuities  —  Parol  evidence  rule.  Oroom  ▼• 
Oroon,  224. 

4.  Contracts  with  similar  companies — Act  of  March  19, 190S, 
P.  L.  S4 — Equity — Injunction — Corporations — Public  ^rvice 
corporations — Electric  companies — Sphere  of  operation.  Citl- 
mmnm  Eloo.  nival.  Co.  ▼.  Iiaok.  A  Wy.  VaL  Power  Co.,  145. 

6.  Corporations — Insurance  company — Purchase  of  stock  of 

another  insurance  company — Adjustments — "Admitted  assets" 

I      — "Nonadmitted  assets" — Accounting — BUI  in  equity — Fraud 

— Mistake  of  facts — Warranty — Act  of  June  1, 1911  ^  P.  L,  661. 

Hat.  Idfe  1mm.  Co.  t.  Haines,  699. 

6.  Insurance — Title  insurance — Building  operation — Ouar^ 
antes  of  completion-construction  —  Mortgages  —  Belease  — 
Subrogation.. 

Clauses  in  a  policy  of  title  insurance  must  be  construed  in 
view  of  the  subject-matter  insured  and  if  its  general  language 
does. not  apply  or  becomes  meaningless  or  inoperative  it  will  be 
ignored  in  determining  the  liability  of  the  parties. 

A  policy  issued  by  a  title  company  in  favor  of  the  mort- 
gagee of  real  estate  upon  which  buildings  were  to  be  erected, 

insured  the  mortgagee  against  ''actual  loss  or  damage 

which  the  said  insured  shall  sustain  by  reason  of  t)ie  noncom- 
pletion  of  the  premises"  and  provided  that  ^'whenever  the  com- 
pany shall  have  settled  a  claim  under  this  policy,  it  shall  be  en- 
titled to  all  the  rights  and  remedies  which  the  insured  would 

have  had  against  any  other  person  or  property If  the 

payment  made  by  the  company  does  not  cover  the  loss  of  the 
insured,  it  shall  be  interested  in  such  rights  with  the  insured. 
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in  the  proportion  of  the  amount  paid  to  the  amouni  of  the  loss 
not  hereby  covered.  And  the  insured  warrants  that  such 
right  of  subrogation  shall  vest  in  t^e  company,  unaffected  by 
'  any  act  of  the  insured" "All  interest  in  this  policy  (sav- 
ing for  damages  accrued)  shall  cease  upon  the  transfer  of  the 
title  insured,  except  whete  this  policy  is  transferred  with  the 
approval  of  the  company.  Partial  transfers  of  titles  shall  re- 
duce the  liability  of  the  company  upon  this  insurance  in  the 
proportion  of  the  value  of  the  estate  transferred  to  that  re- 
tained." The  mortgagor  defaulted,  and  after  default  two  of 
the  properties  were  released  from  the  lien  of  the  mortgage 
without  the  consent  of  the  title  company.  The  remaining 
properties  were  conveyed  to  a  nominee  of  the  mortgagee. 
Thereafter  it  api)eared  that  the  buildings  had  not  been  fully 
completed.  The  mortgagee  had  no  right  to  complete  the  build- 
ings. Upon  the  title  company's  failure,  after  notice,  to  com- 
plete the  buildings,  the  mortgagee  completed  them  and  sued 
the  title  company  for  the  loss.  Defendant  contended  that  by 
the  release  of  two  properties  from  the  mortgage  lien  it  had  lost 
its  rights  against  such  properties,  and  that  the  policy  was 
avoided  thereby.  There  was  evidence  that  the  mortgage  had 
depreciated  in  value  because  of  the  noncompletion  of  the  build- 
ings. Held,  (1)  that  there  was  no  privity  of  contract  between 
the  mortgagee  and  the  contractor  and  the  mortgagee  had  no 
rights  to  which  ^^endant  could  be  subrogated;  (2)  that  as 
between  the  mortgagee  and  the  defendant  the  contract  was  not 
one  guaranteeing  completion  of  the  houses  but  a  contract  of 
indemnity  against  loss  on  the  mortgage  by  noncompletion; 
(3)  that  the  release  of  the  two  properties  from  the  lien  of  the 
mortgage  did  not  render  the  policy  void  but  would  reduce  de- 
fendant's liability,  if  they  had  any  value  over  and  above  the 
mortgage;  (4)  that  a  verdict  for  plaintiff  for  the  amoimt  of 
the  loss  should  be  affirmed.  Penna.  Co.  for  Ins.  oa  Utos, 
Ete.,  T.  Central  T.  ft  8.  Co.,  322. 

7.  Meeting  of  minds — Invalid  contract — Sale  hy  sample. 

Where  a  sale  is  made  in  writing  "subject  to  approval  of 
sample  drawn  from  bulk"  and  no  sample  is  submitted  by  the 
seller  to  the  purchaser,  no  contract  exists  between  the  parties. 

Where  the  minds  of  the  parties  have  not  met  on  the  quality 
of  a  commodity  offered  for  sale,  no  valid  contract  exists  be- 
tween them. 

If  a  contract  be  invalid  because  incomplete,  it  is  not  made 
valid  by  the  neglect  or  refusal  of  one  party  thereto  to  do  that 
which  would  enable  the  other  party  at  his  option  to  render  it 
complete.    Poana.  Lvbrioatimg  Co.  v.  Wilhelm.  390. 
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8.  OpHona — Expiration  of  option — Salee — Purchase  of  prop- 
erty by  third  person — Optionee's  claim — Nonsuit. 

The  owner  of  an  option  to  purchase  a  mining  concession 
offered  the  property  to  a  manufacturing  company.  The  manu- 
facturing company  agreed  to  pay  the  owner  of  the  option  a 
certain  price,  provided  it  exercised  the  option.  The  option 
was  not  exercised,  and  several  months  after  the  eviration 
thereof,  the  owner  of  the  property  sold  it  direct  to  the  manu- 
facturing company.  In  an  action  hy  the  optionee  to  recover 
from  the  manufacturing  company  the  price  stipulated  in  the 
agreement  the  trial  judge  entered  a  compulsory  nonsuit  which 
the  court  in  hanc  subsequently  refused  to  take  pff.  Held,  no 
error.    WHliam  Wkite,  Jr.»  ▼•  OAnMsi*  Steel  Oo.»  100.  . 

9.  Rescission — Evidence  ^^  Set-off  —  Assignment  —  Time  of 
performance  unstated  —  Prematurity  of  action  —  Change  of 
place  of  performance — Increased  cost — Measure  of  damages — 
Loss  of  profits — Case  for  jury. 

In  an  action  by  a  subcontractor  against  a  general  contractor 
to  recover  a  balance  due  for  work  performed  and  for  profits, 
which  plaintiff  alleged  he  would  have  made,  had  he  been  per- 
mitted to  complete  his  contract,  it  appeared  that  after  plain- 
tiff had  performed  a  part  of  the  work  defendant  had  rescinded 
the  contract.  Defendant  offered  evidence  that  it  had  paid  di- 
rectly to  a  subcontractor  of  plaintiff,  part  of  an  amount  due 
by  plaintiff  to  said  subcontractor  and  sought  to  set  off  such 
payment  against  plaintiff's  claim.  Plaintiff  alleged  that  under 
his  contract  with  such  subcontractor  such  payment  was  not 
due  the  subcontractor  until  after  plaintiff  had  been  paid  by 
defendant,  and  consequently  the  payment  by  defendant  was 
unauthorized.  It  appeared  that  the  subcontractor  had  at- 
tached payments  due  plaintiff  in  the  hands  of  defendant  and 
that  defendant,  upon  paying  the  subcontractor,  had  taken  an 
assignment  of  his  claim  against  plaintiff.  Held,  that  the  evi- 
dence was  admissible. 

Where  in  such  case  it  appeared  that  plaintiff  had  made  a 
partial  assignment  of  his  claim  to  the  use  of  a  bank  and  iJiat 
the  action  was  marked  to  the  use  of  the  bank  and  plaintiff,  it 
was  not  error  to  admit  in  evidence  the  assignment  of  the 
plaintiff's  claim  to  the  bank,  or  to  refuse  a  point  to  the  effect 
'  that  as  the  assignment  was  only  a  partial  one  there  could  be 
no  recovery  by  the  assignee,  in  view  of  the  fact  that  Ae  cause 
of  action  had  not  been  split,  that  only  one  action  had  been 
brought,  and  that  for  the  entire  amount  of  the  claim. 

In  such  case  the  court  erred  in  refusing  defendant's  offer  of 
evidence  as  to  what  it  actually  cost  to  complete  the  plaintiff*s 
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contract  and  that  the  work  was  done  in  a  careful  manner,  and 
as  economically  and  cheaply  as  possible,  for  the  purpose  of 
showing  that  plaintiff  could  not  have  completed  the  contract 
at  the  prices  claimed  by  him,  except  at  a  loss;  and  it  was  im- 
material that  plaintiff  had  sublet  part  of  such  work  where 
there  was  no  evidence  that  plaintiff  had  sublet  the  entire  work 
which  was  yet  to  be  done,  or  of  the  financial  ability  of  the  sub- 
contractor to  complete  the  work  for  the  prices  named. 

For  the  breach  of  a  contract  damages  may  be  recovered  for 
loss  of  profits,  the  direct  and  immediate  fruits  of  the  contract 
itself,  and  ascertainable  with  reasonable  certainty,  when  they 
are  the  result  of  such  breach,  or  which  under  the  circumstances 
the  parties  may  have  contemplated  at  the  execution  oi  the  con- 
tract as  the  probable, result  of  its  breach;  but  damages  for  the 
loss  of  profits  for  the  violation  of  a  contract  may  not  be  re- 
covered when  they,  are  uncertain,  remote  or  speculative,  or 
when  they  grow  out  of  a  subsequent  collateral  or  subordinate 
undertaking  which  was  entered  into  on  the  faith  of  the  prin- 
cipal contract. 

In  such  case  where  the  suit  was  on  an  oral  contract  which 
did  not  fix  any  time  limit  for  performance,  and  which  defend- 
ant had  rescinded  after  part  performance  by  the  plaintiff,  the 
court  did  not  err  in  refusing  to  charge  that  the  plaintiff  was 
not  entitled  to  recover  because  the  contract  was  entire  and  no 
action  could  be  maintained  upon  it  until  the  time  for  its  ex- 
piration had  arrived. 

In  such  case  where  part  of  plaintiff's  claim  was  for  extra 
hauling  alleged  to  have  been  necessitated  by  a  change  in  the 
location  of  the  line  of  railroad  upon  which  the  work  was  done, 
the  court  properly  submitted  to  the  jury  the  question  whether 
the  change  increased  the  expense  of  the  work  for  the  plaintiff, 
where  the  evidence  on  that  point  was  conflicting.  Bates  ▼• 
Carter  Const.  Co.,  200. 

10.  Suretyship — Construction — Execution  of  bond  prior  to 
execution  of  contract. 

Contracts  of  suretyship  by  bonding  companies  are  to  be  con- 
strued most  strictly  in  favor  of  the  obligee. 

The  mere  fact  that  a  surety  bond,  conditioned  for  the  faith- 
ful performance  of  a  contract  was  executed  prior  to  the  execu- 
tion of  the  contract,  is  not  sufficient  to  discharge  the  surety, 
in  the  absence  of  evidence  to  show  that  the  financial  condition 
of  the  principal  became  worse  by  the  time  of  the  execution  of 
the  contract,  or  that  it  sustained  any  loss  by  reason  of  the 
delay.  Bnts  ii  Clader  ▼.  U.  8*  Metal  Products  Co«  and 
Mass.  Bead.  *  Ins.  Co^  53. 
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1.  Real  estate^Option — Practice,  Supreme  Court — Appeals 
-r-Ohjeetione  to  evidence.    HeUel'a  Estate,  612. 

CORPORATIONS. 

1.  Action  against  corporation — Statements  of  stockholder — 
Death  of  stockholder—Plaintiff  as  witness— Act  of  May  2S, 
1887,  P.  L.  168— Witnesses — Competency.  Bates  ▼.  Garter 
Const.  Co.,  200. 

2.  Banks — Insolvent  corporations — Liability  of  stockholders 
Statutory  liahilUy—Act  of  March  11, 1872,  P.  L.  S2^— Stat- 
ute of  limitations — Stockholders  of  record — Interest. 

A  creditor  of  an  insolvent  corporation  is  entitled  to  hold  one 
liable  as  a  stockholder  who  appears  such  on  the  books. 

Where  a  stockholder  who  transfers  his  stock  fails  to  have  the 
transfer  registered  on  the  corporate  books,  he  remains  liable  as 
a  stockholder  to  the  creditors  of  the  corporation. 

Where  the  amount  of  the  liability  of  a  stockholder  is  ascer- 
tained, such  a  liability  from  that  date  will  bear  interest. 

In  an  action  by  the  receiver  of  an  insolvent  bank  against 
certain  stockholders  to  recover  on  their  liability  under  the  spe-' 
cial  Act  of  March  11,  1872,  P.  L.  824,  providing  that  stock- 
holders of  the  bank  in  question  should  be  individually  liable 
for  all  debts  in  double  the  amount  of  stock  held  by  them,  it  was 
held  that  the  action  was  not  barred  by  the  statute  of  limita- 
tions, although  more  than  six  years  from  the  date  when  the 
receiver  was  appointed,  but  less  than  six  years  from  the  date 
when  upon  petition  of  the  receiver  it  was  judicially  ascertained 
that  the  bank's  collectable  assets  were  insufficient  to  pay  its 
debts  and  enforcement  of  the  full  statutory  liability  of  stock- 
^holders  was  authorized  by  the  court  for  that  purpose. 

In  such  case,  stockholders  registered  in  the  corporate  books 
were  properly  held  liable,  although  the  stock  had  been  pur- 
chased for  other  parties,  there  being  no  evidence  that  they  had 
apprised  the  corporation  that  they  held  the  stock  as  trustees. 

In  such  case,  the  stockholders  were  properly  held  liable  for 
interest  on  the  demand  against  them  from  the  date  of  the  as- 
sessment.    Kirsohler  ▼•  WaimnHrlslit,  525. 

3.  Income  tax — Agreement  to  pay — Act  of  May  H,  1916,  P. 
L.  iSS — Contracts — Construction — Intention — Leases.  Oata* 
wissa  R.  R.  Co.  ▼.  P.  A;  R.  R.  Co.,  269. 

4.  Insurance  company^ — Contracts — Purchase  of  stock  of  an- 
other insurance  company — Adjustments — ** Admitted  assets** — 
"Nonadmitted  assets" — Accounting — BUI  in  equity — Fraud — 
Mistake  of  facts — Warranty — Act  of  June  1,  1911,  P.  L.  667. 

''Admitted  assets"  of  a  casualty  company  are  such  inveat- 
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ments  as  are  authorized  for  such  companies  by  the  Act  of  June 
1,  1911,  P.  L.  667,  Sections  19  and  20,  cash,  and  other  items 
which  may  be  regarded  as  the  equivalent  of  cash.  They  are 
such  assets  as  will  be  "admitted"  by  the  insurance  commis- 
sioner as  legal  investments  of  the  capital  and  surplus  of  such 
company  in  determining  solvency.  Any  other  property  or  in- 
vestment which  it  may  hold  are  termed  "nonadmitted  assets." 
Due  bills  and  impaid  checks,  even  though  carried  by  the  com- 
pany as  such,  are  "nonadmitted  assets." 

In  a  proceeding  in  equity  for  an  accounting  it  appeared  that 
complainant  insurance  company  entered  into  a  contract  for  the 
purchase  of  all  the  capital  stock  of  an  insurance  company  for 
which  defendants  were  trustees;  that  the  complainant  paid 
the  trustees  an  amoimt  based  on  the  admitted  assets  of  the 
company  as  shown  by  an  examination  made  by  the  State  in- 
surance department  as  of  April  25,  1912,  such  sum  including 
an  estimate  of  unpaid  losses;  that  when  the  unpaid  losses 
were  accurately  ascertained  it  was  found  that  they  greatly  ex- 
ceeded the  amount  estimated  in  the  contract;  and  that  the 
agreement  provided  that  from  certain  future  payments  to  be 
made  to  the  trustees  by  complainant  deductions  were  to  be 
made  for  loss  by  reason  of  the  assets  or  net  surplus  based  upon 
"admitted  assets"  being  less  than  the  contract  estimate.  Com- 
plainant averred  damages  exceeded  payments  due  defendants. 
In  stating  an  account,  the  court  gave  defendant  credit  for  cash 
realized  from  certain  due  bills  and  checks  turned  over  to  com- 
plainant as  cash  and  afterwards  converted  into  cash,  and  also 
for  certain  sums  charged  in  the  books  of  the  company  at  the 
time  of  settlement  as  loans  to  stockholders,  which  were  shortly 
afterwards  repaid.    Held,  no  error. 

In  such  case,  however,  it  is  error  to  refuse  to  allow  the  com- 
plainant to  show,  as  an  element  of  damage  under  the  contract 
deductible  from  the  subsequent  payments,  the  actual  amount  of 
unpaid  losses  which  had  accrued  as  of  the  date  of  the  purchase, 
and  had  been  adjusted  and  paid,  for  the  purpose  of  charging 
the  defendants  with  the  difference  between  such  actual  amount, 
and  the  previous  estimate  thereof. 

In  such  case,  in  the  absence  of  a  provision  in  the  contract 
requiring  notice  to  be  given  defendant  before  settlement  of 
claims  or  payment  of  losses,  no  such  notice  is  necessary;  but 
fraud  or  lack  of  good  faith  in  the  adjustment  of  claims  can  be 
set  up  as  a  defense. 

In  the  absence  of  a  stipulation  as  to  what  was  to  be  done  in 
case  the  deficiency  in  assets  should  exceed  the  amount  of  the 
payments  which  were  to  be  made  by  complainant  to  defend- 
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ants,  there  can  be  no  recovery,  either  on  the  ground  of  mutual 
mistake  of  fact,  or  that  the  contract  amounted  to  a  warranty 
on  the  part  of  defendants.    Hat.  Life  Ins.  Co.  ▼•  HaImm,  599. 

6.  Public  service  corporations — Electric  companies — Sphere 
of  operation — Contracts  with  similar  companies — Act  of  March 
19, 19QS,  P.  L.  SIf— Equity— Injunction. 

When  the  charter  of  an  electric  company  indicates  where 
the  company  may  be  located,  the  company  can  exercise  its 
franchise  only  in  the  municipal  division  in  which  it  is  located, 
or  territory  adjacent  thereto. 

Ely  V.  White  Deer  Mt  Water  Co.,  197  Pa.  80,  followed. 

Implied  repeals  of  statutes  are  not  favored.  If  two  statutes 
can  stand  together  the  later  does  not  abrogate  the  earlier: 

The  Act  of  March  19,  1903,  P.  L.  34,  authorizing  electric 
companies  to  enter  into  contracts  with  each  other  for  the  use 
of  the  same  poles,  wires  and  copduits  or  for  the  purchase  and 
sale  of  electrical  current,  or  for  the  operation  of  each  other's 
plants  upon  such  terms  and  conditions  as  they  may  agree  upon, 
does  not  authorize  an  electric  company  to  supply  another  com* 
pany  occupying  nonadjacent  territory  with  electric  power. 
The  said  act  authorizes  such  contracts  only  between  com- 
panies, both  of  which  are  authorized  to  supply  the  territory  in 
question. 

Where  an  electric  company  authorized  to  supply  a  certain 
territory  with  electricity  attempts  without  authority  of  law  to 
supply  electricity  in  another  territory,  an  electric  company  au- 
thorized to  supply  that  territory  with  electricity  has  standing 
in  equity  to  maintain  a  bill  to  restrain  such  invasion  of  its 
territory,  although  its  franchise  is  not  an  delusive  one. 

An  electric  company  authorized  to  supply  a  certain  territory 
with  electricity  entered  into  a  contract  with  another  company, 
chartered  to  supply  a  nonadjacent  territory  with  electricity 
but  without  plant  of  its  own,  to  supply  such  company  with 
electric  current.  A  third  company,  having  a  nonexclusive 
franchise  to  supply  the  same  territory  with  electric  current  and 
having  a  plant  located  therein,  brought  a  bill  in  equity  to  en- 
join the  first  company  from  supplying  the  second  company 
with  electric  current  The  lower  court  awarded  the  relief 
prayed  for.  Held,  no  error.  OltlsMui  Blee.  Ill«ai.  Oo«  ▼• 
Laek.  it  Wy*  Val.  Power  Oo^  145. 

6.  Public  service  corporations — Street  railways — Guaranty 
of  bonds  of  bridge  company — Ultra  vires  act — SuU  on  guar- 
anty. 

The  powers  given  in  the  charter  of  a  quasi  publi(B  corpora- 
tion, such  as  a  street  railway,  are  to  be  exercised  in  serving  the 
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public,  and  the  contract  of  such  company  shall  be  limited  to 
those  purposes  authorized  by  the  terms  of  its  charter. 

In  an  action  by  the  holder  of  bonds  of  a  bridge  company, 
against  a  street  railway  company  which  had  guaranteed  the 
payment  of  the  interest  on  such  bonds,  to  recover  interest 
which  the  bridge  company  had  failed  to  pay,  judgment  was 
properly  entered  for  the  defendant  non  obstante  veredicto 
where  it  appeared  that  there  was  nothing  in  defendant's  char- 
ter authorizing  such  contract  of  guaranty,  and  there  was  no 
consideration  for  the  guaranty. 

In  such  case  the  contention  that  the  bridge  was  built  for  the 
accommodation  of  the  street  railway  company  and  that  such 
fact  constituted  a  sufficient  consideration  for  the  guaranty, 
was  without  merit  where  a  written  contract  between  the  bridge 
company  and  the  defendant  provided  for  compensation  to  the 
bridge  company  for  its  grant  of  the  right  to  occupy  the  bridge 
with  defendant's  tracks,  and  such  contract  did  not  refer  to  the 
guaranty.  Safe  Dep.  Sc  Trust  Co.  ▼•  Federal  St.  Sc  Pleasant 
Valley  Pass.  By.  Co^  497. 

7.  RaUrockis — Board  of  directors  —  Resolutions  —  Gonstruc- 
Hon — Ineligibility  of  directors — Collateral  attach. 

A  resolution  adopted  by  the  board  of  directors  of  a  railroad 
company  locating  a  new  line  described  the  new  line  as  ^'extend- 
ing  from  a  point  near  the  railroad  station  of  said  company  in 
New  Milford  Borough,  Susquehanna  County,  Pennsylvania,  to 
a  point  about  one  mile  northwest  of  the  station  of  said  com- 
pany, situate  in  the  Borough  of  Hallstead,  said  Susquehanna 

County according  to  the  location  shown  upon  blueprint 

hereto  attached  and  hereby  made  a  part  of  this  resolution  • 
....,.."  A  property  owner  whose  land  would  be  taken  by  the 
new  route  contended  that  the  resolution  was  ambiguous  be- 
cause the  clause  '^situate  in  the  Borough  of  Hallstead"  must 
refer  to  a  point  and  not  to  station,  that  a  point  one  mile 
northwest  of  the  station  was  not  within  the  Borough  of  Hall- 
stead,  but  in  Great  Bend  Township,  and  that  this  terminus 
was  not  definitely  fixed.  Held,  that  the  phrase  "situate  in  the 
Borough"  qualified  the  word  "station,"  not  the  word  "point" ; 
that  as  the  blueprint  which  was  a  part  of  the  resolution  showed 
the  station  to  be  within  the  Borough  of  Hallstead,  the  termini 
of  the  route  were  sufficiently  established  and  the  contention 
was  without  merit. 

In  such  case  it  was  not  material  that  the  resolution  did  not 
designate  the  width  of  the  strip  to  be  appropriated  by  the  rail- 
road company ;  in  the  absence  of  any  designation  of  width  at 
the  time  of  entry  the  presumption,  under  the  General  Bailroad 
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Act  of  February  19,  1849,  P.  L.  79,  is  that  a  width  of  sixty 
feet  was  intended. 

The  eligibility  of  the  directors  of  the  corporation  to  hold 
office  cannot  be  tried  in  proceedings  for  an  injunction  to  re- 
strain the  railroad  company  from  taking  private  property 
under  a  resolution  of  the  board ;  the  remedy  in  such  case  is  by^ 
quo  warranto. 

Under  the  Act  of  June  19, 1871,  P.  L.  1360,  the  court  can  in- 
quire at  the  instance  of  an  individual  whether  a  corporation 
has  the  right  or  power  to  do  a  particular  act  complained  of;  if 
such  power  exists  the  authority  of  the  court  to  interfere  is  at* 
an  end.  The  question  of  irregularity  in  proceeding  under  the 
charter  can  be  raised  only  by  the  Commonwealth. 

Wherein  such  case  a  majority  of  defendants'  directors  were 
required  by  law  to  be  citizens  of  Pennsylvania,  and  it  appears 
that  a  majority  of  the  board  were  not  citizens  of  Pennsylvania, 
it  was,  nevertheless,  not  error  to  refuse  an .  injunction  to  re- 
strain the  railroad  from  condemning  land  under  a  resolution 
of  the  board ;  as  long  as  the  right  of  the  directors  to  hold  office 
was  not  contested  their  acts  in  the  exercise  of  the  duties  of 
their  office  could  not  be  questioned  in  a  collateral  proceeding. 

The  fact  that  a  railroad  company  in  providing  for  the  con- 
demnation of  land  for  the  relocation  of  its  lines  makes  no  pro- 
vision for  a  farm  crossing  over  the  new  line,  is  no  ground  for 
enjoining  the  construction  and  operation  of  the  new  line.  In 
such  case  the  plaintiff's  remedy  is  at  law.  Williams  ▼•  D., 
!<.  «;  W.  R.  B.  Co.,  133. 

8.  Railroads — Furnishing  of  electric  power — Acts  of  Febru- 
ary 19,  m9,  P,  L,  79,  and  March  19,  1908,  P.  L.  Si^Ultra 
vires — Electric  companies — Territorial  rights — BiM  in  equity 
— Injunction. 

A  corporation  has  no  natural  rights,  such  as  an  individual 
or  partnership,  and  if  a  power  is  claimed  for  it,  the  words  giv- 
ing the  power,  or  from  which  it  is  necessarily  implied,  must 
be  found  in  the  charter  or  the  power  does  not  exist.  Where  the 
provision  of  the  charter  is  doubtful  the  power  does  not  exist. 

An  implied  power  is  such  as  is  necessary  to  enable  the  cor- 
poration to  carry  out  a  power  expressly  granted  it  so  as  to 
effect  the  purpose  for  which  the  corporation  was  created. 

A  railroad  company  is  not  given  the  right  either  by  the  Act 
of  February  19,  1849,  P.  L.  79,  or  the  Act  of  March  19,  1903, 
P.  L.  34,  to  supply  an  independent  coal  company  with  electric 
current  from  its  plant  sufficient  for  the  latter^s  mining  opera- 
tions, and  will  be  enjoined  from  so  doing  at  the  instance  of  an 
electric  company  possessing  the  exclusive  privilege,  as  against 
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other  electric  companies,  of  f urafishing  electricity  in  the  town- 
ship in  which  the  coal  company  operates.  Citiiens  Eleo. 
niviiu  Co.  ▼•  Iiaolu  it  Wj.  YmL  B.  B.  Co.,  176. 

COUNTY  CONTROLLER,  see  Public  Officers. 

CRIMINAL  LAW. 

1.  Fraud — Case  for  jury — Negligence — Master  and  servant 
— Steel  company — Molding — Explosion — Vice-principal — Fore- 
manr—Act  of  June  10, 1907,  P.  L,  52$ — Contributory  negligence 
— Assumption  of  risk — Damages — Failure  to  receive  medical 
attention — Release,    Vanormer  ▼.  Osbom  Maoldne  Co.,  47. 

2.  Fraud — Mistake  of  facts — Warranty  —  Act  of  June  1, 
1911,  P.  L,  567 — Corporations — Insurance  company — Contracts 
— Purchase  of  stock  of  another  insurance  company — Adjust- 
ments— ''Admitted  assets" — "Nonadmitted  assets" — Account- 
ing— BUI  in  equity,     Nat.  Life  Ins.  Co.  ▼.  Haines,  599. 

8.  Fraud — Undue  influence — Testamentary  capacity — Con- 
fidential relation  —  Interlineation  —  Wills.  Gongawere  ▼. 
DonelLoo,  502. 

4.  Fraud — WUls — Undue  influence — Republication  —  Issue 
devisavit  vel  non — Refusal.    Kerr's  Estate,  399. 

CUSTOM. 

1.  on  and  gas  lease — Royalties — Measurement  by  meter — 
Failure  to  provide  pressure  measurement — Pressure  gauge — 
Discovery — Accounting — Bill  in  equity.  Hoble  ▼.  W.  Penna. 
If  at.  Gas  Co.,  512. 

DAMAGES. 

1.  Death—Measure  of  damages — Earnings — Evidence. 
Where  the  evidence  showed  that  deceased  was  fifty-two  years 

of  age,  in  good  health,  and  by  occupation  a  farmer  and  team- 
ster; that  in  winter  he  assisted  in  preparing  horse-radish  for 
the  market ;  that  he  had  two  teams,  one  of  which  he  drove  him- 
self, and  where  the  evidence  further  showed  what  the  wages  of 
a  teamster  were,  the  amount  of  deceased's  personal  expenses 
for  clothing,  etc.,  his  habits,  and  what  he  did  with  his  earnings, 
the  proof  was  sufficient  to  enable  a  jury  to  form  an  intelligent 
estimate  of  the  financial  loss  which  his  family  sustained  by  his 
death.     Backer  ▼.  Aspinwall  Boro.,  541. 

2.  Leases — Oil  and  gas  leases — Royalties — Construction — In- 
tention.    Addleman  ▼.  Manfrs.  L.  ft  H.  Co.,  585. 

3.  Loss  of  earning  capacity — Death — Evidence — Charge  of 
court — Negligence,    Saunders  ▼•  Pittsbnrgli  Bys.  Co.,  848. 
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4.  Loss  of  earning  power — Negligence.    Kerr  ▼.  Friek,  462. 

6.  Measure  of  damages — Cross-examination — Deeds — CovO' 
nants — Breach  of  covenant — Actions — Form  of  action— ^ct  of 
May  28,  1716,  1  8m.  Ll  H.     CUrk  ▼.  Steele,  830. 

6.  Measure  of  damages — Loss  of  profits — Case  for  jury — 
Contracts  —  Rescission  —  Evidence  —  Set-off  —  Assignment  — 
Time  of  performance  unstated  —  Prematurity  of  action  — 
Chc^nge  of  place  of  performance — Increased  cost.  Bates  ▼. 
Garter  Const.  Co.*  200. 

7.  Measure  of  damages  —  Punitive  damages  —  Trespass  — 
Mines  amd  mining — Injuries  to  mines.  Sors  ▼•  Frederlok, 
617, 

8.  Negligence — Master  and  servant — Electric  companies — 
Contributory  negligence  —  Case  for  jury  —  Death.    Foster  ▼. 

,  Butler  County  I«lskt  Co.»  590. 

9.  Negligence — Master  and  servant — Steel  company — Mold- 
ing— Explosion — Vice-principal — Foreman— ^-Act  of  June  10, 
1907,  P.  L.  62S — Contributory  negligence — Assumption  of  risk 
— Failure  to  receive  medical  attention — Release — Fraud — Case 
for  jury.    Vanormer  ▼•  Osborn  Maekine  Co^  47. 

10.  Negligence — Municipalities — Change  of  grade — Failure 
to  conform  to  grade — Resulting  damages^— Nonsuit.  Stuoke- 
maim  ▼•  Plttsbnrsk,  307. 

11.  Negligence  —  Street  railway  companies  —  Passengers  — 
Payment  of  fare  —  Injuries  —  Person  boarding  moving  car. 
Berkebile  ▼.  Joknstown  Traction  Co.,  310. 

12.  Pain  and  suffering — Charge  of  court — Present  worth — 
Negligence.    Bostwiok  ▼•  PlttsknrKk  Bjs.  Co.,  387. 

13.  Parties  entitled  to  damages — Railrpad  companies — Emi- 
nent domain  proceedings — Acquisition  of  property.  Under- 
wood ▼•  Penna.,  M.  ft  So.  B.  B.  Co.,  553. 

14.  Present  worth  of  future  earnings — Annuity  table. 

If  it  is  desired  that  there  shall  be  accuracy  in  calculation 
of  the  present  worth  of  future  earnings  in  negligence  cases, 
proof  should  be  made  by  means  of  annuity  tables,  of  the  pres- 
ent value  of  a  series  of  payments  of  one  dollar  each  payable 
through  the  required  nimaber  of  years.  Pi^oof  of  such  tables 
must  be  made  in  a  manner  similar  to  that  in  which  tables 
showing  the  expectancy  of  life  are  placed  in  evidence. 
Seekerman  ▼.  Wllkes-Barre  Co^  11. 

14a.  Punitive  damages  —  Delay  in  payment  —  Trespass  — 
Waters — Diversion — Evidence — Opinion  evidence — Nonexpert 
testimony.    Bider  ▼.  Tork  Haven  W.  ft  P.  Co.,  196. 

15.  StoclcbroJcers — Agency — Authority  to  seU — Price.  Dom« 
ner  ▼,  Wilson,  538. 
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DEATH. 

1.  Benefit  for  violent  death — Proximate  cause — Case  for  jury 

—  Evidence  —  Application  for  membership  —  Subsequent  in- 
crease of  hazard—Act  of  May  11,  1881,  P,  L,  20 — Novation — 
Essentials  of — Burden  of  proof — Beneficial  societies,  Jones 
▼•  OoBtmonwealth  Casnmltj  Co.,  566. 

2.  Circumstantial  proof — Contributory  negligence  —  Proxi- 
mate cat^e — Case  for  jury  —  Negligence  —  Municipalities  — 
Highivays — Defects.    Da«nal»  ▼•  SylTmnia  Twp.,  156. 

'  8.  Damages — Measure  of  damages  —  Earnings  —  Evidence. 

BaohLor  ▼•  Aspinwmll  Boro.,  541. 

4.  Death  of  defendant — Accounting  —  Dismissal  of  bUl  — 
Equity — Partition.     Adan&son  ▼•  May,  72. 

5.  Evidence — Charge  of  court — Negligence — Damages — Loss 
of  earning  capacity.    Saundeni  ▼•  Pittsbnrsh  Bys.  Oo^  348. 

6.  Evidence — Sufficiency — Judgment  for  defendant  n.  o.  v. 

—  Negligence  —  Railroad  companies  —  Crossing.  Knbrak  t, 
Pmna.  B.  B.  Co.,  379. 

7.  Negligence — Defective  transformer — Res  ipsa  loquitur — 
Evidence — Precautions  after  accident  —  Trials  —  Rem/orhs  of 
counsel — Damages — Charge — Error  in  charge  —  Correction  — 
Electric  company.     Seohenaan  ▼•  Wllkes-Barre  Co.,  11. 

8.  Negligence — Master  and  servant — Electric  companies — 
Contributory  negligence — Case  for  jury — Damages.  Foster  t. 
Butler  Countj  Idslit  Co.,  590. 

9.  Passengers  on  platform — Contributory  negligence — Negli- 
gence— Railroad  companies — Nonsuit.  I«eard  ▼•  Penna.  B.  B. 
Co.,  289. 

10.  Proximate* cau^e — Intoxicated  passenger — Ejection  from 
car  —  Negligence  —  Street  railway  companies  —  Passengers. 
Kradel  ▼•  PlttsbursH,  H.,  B.  Jt;  H .  C.  By.  Co.,  427. 

DECEDENTS'  ESTATES. 

1.  Executors  and  administrators  —  Accounts  —  Administra- 
tion— Distribution — Mingling  accounts — Surcharge. 

Where  an  executor  fails  to  collect  sound  assets  of  a  dece- 
dent's estate,  nothing  but  payment  by  him  or  upon  his  account 
can  proi)erly  relieve  him  of  responsibility  for  such  assets. 

In  filing  accounts  in  the  Orphans'  Court,  it  is  bad  practice  to 
mingle  a  distribution  account  with  the  administration  ac- 
coimt. 

The  only  way  in  which  distribution  can  safely  be. made,  is  in 
.  obedience  to  a  decree  of  the  court,  on  the  audit  of  an  account, 
or  statement  filed  in  the  manner  prescribed  by  law.  Kramer's 
Estate,  595. 

2.  Husband  and  wife — Death  of  wife — Intestacy — Rights  of 
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hushand—Act  of  April  1,  1909,  P.  L.  87,  AH,  II,  Sec.  1;  Art. 
in.  Sec.  i. 

The  husband  of  a  woman  who  dies  intestate  and  without  is- 
sue is  not  entitled  under  the  provisions  of  the  Act  of  April  1, 
1909,  P.  L.  87,  to  have  set  apart  for  him  real  estate  of  the  value 
of  $5,000.  He  is  only  entitled  to  an  absolute  interest  in  his 
wife's  personal  property  and  his  curtesy  in  her  real  estate. 
EUermeyer'a  Estate,  610. 

8.  Lien  of  debts— Act  of  June  U,  1901,  P.  L.  deSi—*' Cove- 
nant'*— Rule  against  perpetuities — Parol  evidence  rule — Con- 
tract hy  married  woman — Judgment  for  plaintiff  n.  o.  v. 

The  word  "covenant"  in  the  Act  of  J\me  14, 1901,  P.  L.  662, 
providing  that  debts  of  a  decedent,  unless  secured  by  mortgage 
or  judgment,  shall  not  remain  a  lien  on  the  real  estate  longer 
than  two  years,  imless  suit  be  brought  for  the  recovery  thereof 
within  that  i)eriod,  or  unless  "a  copy  or  a  particular  written 
statement  of  any  bond,  covenant,  debt  or  demand,  where  the 
same  is  not  payable  within  the  said  period  of  two  years,"  be 
filed  in  the  office  of  the  prothonotary  of  the  county  where  the 
real  estate  is  situated,  means  a  written  agreement  between  two 
or  more  parties  under  seal.  Language  showing  an  intent  of 
.  the  parties  to  bind  themselves  to  do  or  not  to  do  a  certain  thing 
is  sufficient,  and  no  technical  or  formal  words  are  required. 

The  rule  against  perpetuities  has  no  application  to  present 
vested  interests.  It  is  directed  solely  against  future  contingent 
interests,  and  aims  to  prevent  the  placing  of  restraint  on  the 
free  alienation  of  property  within  a  certain  reasonable  period. 

A  contract  which  merely  creates  a  claim  on  the  proceeds  of 
real  estate  and  not  on  the  property  itself,  although  the  sale 
may  not  take.place  for  a' long  period  of  time,  is  not  subject  to 
the  rule  against  i)erpetuities. 

In  a  proceeding  to  continue  the  lien  of  a  covenant  against  a 
decedent's  estate,  it  appeared  that  decedent  in  her  lifetime  had 
executed  the  agreement  which  stipulated  that  a  specified  sum 
from  the  proceeds  of  the  sale  of  certain  real  estate  in  which 
decedent  held  an  interest,  should  be  paid  to  plaintiff  when  the 
sale  of  such  property  took  place,  but  desig^nated  no  time  within 
which  the  sale  was  to  be  consummated.  The  agreement  was 
signed  and  witnessed,  and  was  executed  contemporaneously 
with  an  agreement  between  all  interested  in  such  property  and 
a  third  person,  giving  the  latter  an  option  on  the  property. 
This  option  expired  without  being  exercised  at  the  end  of  a 
year.  The  lower  court  directed  a:  verdict  for  the  defendant  on 
the  ground  that  the  covenant  was  not  such  as  could  be  made  a 
lien  on  real  estate  under  the  Act  of  1901,  and  the  contract  was 
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DECEDENTS'  ESTATES-^continued. 

void  under  the  doctrine  of  perpetuities.  Held,  (1)  the  agree- 
ment was  a  covenant  such  as  could  be  made  a  lien  against  the 
estate,  .(2)  the  rule  against  perpetuities  was  not  applicable,  (3) 
there  was  ample  consideration,  and  (4)  plaintiff  was  estopped 
from  claiming  title  to  the  land. 

In  such  case  there  is  no  merit  in  the  contention  that  the 
agreement  contemporaneously  executed  modified  the  covenant 
where  an  insi)ection  of  the  former  shows  that  it  was  limited  to 
six  months, with  a  renewal  for  six  months,  and  was  terminated 
without  being  exercised  at  the  end  of  the  year. 

In  such  case  where  the  option  agreement  recited  the  convey- 
ance of  the  property  to  decedent's  husband  plaintifP  was  prop- 
erly allowed  to  offer  evidence  to  show  that  a  change  was  made 
in  the  agreement  and  that  the  property  was  thereafter  con- 
veyed to  the  decedent.  The  parol  evidence  rule  does  not  apply 
where  the  agreement  proposed  to  be  changed  is  not  directly  in 
issuew 

In  such  case  there  was  no  merit  in  the  contention  that  the 
decedent,  being  a  married  woman  at  the  time  the  covenant 
was  signed,  was  without  power  to  execute  it  without  the  con- 
sent of  her  husband  and  his  joinder  therein,  where  the  agree- 
ment was  not  in  its  nature  one  which  created  an  interest  in 
reality,  and  did  not,  except  by  virtue  of  the  said  Act  of  1901, 
become  a  lien  on  the  real  estate.  Under  the  various  acts  of 
assembly  beginning  with  the  Act  of  April  11,  1848,  P.  L.  536, 
every  restriction  imposed  by  the  common  law  on  the  power  of 
a  married  woman  to  contract  has  been  removed  except  in  two 
cases:  (1)  she  cannot  become  an  accommodation  endorser, 
maker,  silrety  or  guarantor  for  another,  and  (2)  she  cannot 
convey  or  mortgage  her  real  estate  without  the  joinder  of  her 
husband.     Chreen  ▼•  Chreen,  224. 

4.  Real  estate — Devise — Jurisdiction  Orphans'  Court. 

The  Orphans'  Court  has  no  jurisdiction  to  determine  the 
title  to  the  real  estate  of  a  decedent  as  between  several  claim- 
ants.   * 

Where  a  testator  directs  his  administrator  to  appoint  ap- 
praisers of  his  real  estate  and  permits  certain  of  his  children 
to  elect  whether  to  take  the  real  estate  at  the  appraisement,  the 
only  jurisdiction  of  the  Orphans'  Court  over  such  real  estate  is 
to  supervise  the  exercise  of  the  testamentary  power  given  the' 
administrator  in  the  appointment  of  the  appraisers.  When 
the  appointment  is  sufficient  and  free  from  fraud,  it  is  conclu- 
sive and  requires  no  confirmation  of  the  court,  nor  does  it  be- 
long to  the  court  to  award  to  any  the  subject  of  the  appraise- 
ment. 
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A  testator  by  will  directed  that  his  administrator  should 
'^appoint  three  disinterested  men.  who  shall  under  oath  value 
and  appraise  my  real  estate  that  is  the  farm  on  which  I  now 

reside  and  it  is  my  will  that  my  son shall  take  my  real 

estate  at  said  appraisement,  but  if  (the  son)  should  refuse  to 
'   take  my  real  estate  at  said  appraisement  then  my  daughters 

are  to  have  the  privilege  of  taking  my  real  estate  at  said 

appraisement  according  to  their  seniority  of  age  and  if  none 
of  my  heirs  shculd  agree  to  take  my  real  estate  then  I  order 
that  my  administrator  shall  put  it  to  sale."  An  appraisement 
was  made  and  filed  and  the  son  died  thereafter  intestate,  leav- 
ing issue.  Testator^  two  eldest  daughters  claimed  the  right 
to  take  the  real  estate  at  its  appraised  value.  The  Orphans' 
Court  awarded  the  real  estate  to  the  two  daughters  upon  their 
paying  the  appraised  value.  Held,  that  the  Orphans'  Court 
had  no  jurisdiction  over  the  subject-matter  of  the  controversy 
and  the  petition  was  dismissed.    liudwiok'a  E«tmte,  548. 

5.  WUU — Legacies — Interest  on  pecuniary  legacies — Con- 
struction — Income,    fyL^mrj^m  E«tmte>  521. 

6.  WUls — Remainders — Vested  and  contingent  remainders 
— Construction — Intention,    Hood  ▼•  Mairos,  128. 

DEEDS. 

1.  Covenants — Breach  of  covenant — Actions — Form  of  ac- 
tion— Act  of  Map  28,  1716,  1  Smith's  Laws,  94 — Damages — 
Measure  of  damages — Cross-examination, 

Where  a  deed  conveying  real  estate  conveyed  also  three  acres 
of  coal  surrounding  and  underneath  the  farm  buildings  erected 
on  the  premises  and  contained  the  words  "grant,  bargain,  sell," 
and  a  covenant  of  general  warranty,  a  failure  to  deliver  the 
coal  constituted  a  breach  of  the  covenants  of  the  deed  under 
Section  6  of  the  Act  of  May  28, 1716,  1  Smith's  Laws,  94,  pro- 
viding that  the  words  "grant,  bargain,  sell,  shall  be  adjudged 
an  express  covenant  to  the  grantee  that  the  grantor  was  seised 

of  an  indefeasible  estate  in  fee  simple as  also  for  quiet 

enjoyment  against  the  grantor,  his  heirs  and  assigns,"  for 
which  assumpsit  is  the  proper  remedy. 

In  such  case  the  measure  of  damages  is  the  relative  value  of 
the  coal  which  the  grantor  failed  to  deliver,  as  compared  with 
the  value  of  the  entire  tract  described  in  the  deed  estimated 
with  regard  to  the  price  fixed  by  the  parties  for  the  entire  pur- 
chase. 

Where,  in  such  case,  it  appeared  that  the  coal  which  the 
grantor  intended  to  convey  had  been  removed  by  the  lessee  of 
adjoining  coal,  without  the  granto/s  knowledge,  it  was  com- 
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petent  for  the  plaintiff  to  prove  the  relative  value  of  the  part 
to  which  title  had  failed  by  the  testimony  of  persons  familiar 
with  land  and  mineral  values,  in  the  neighborhood,  and  the 
effect  of  the  removal  of  the  coal  upon  the  value  of  the  re- 
mainder including  the  buildings,  and  plaintiff  was  not  limited 
to  proving  the  market  value  of  the  coal  removed,  measured  by 
the  royalties  received  thereon. 

Where  in  such  case  it  appeared  that  the  parties  lived  in  a 
mining  section  and  were  familiar  with  the  general  effect  of  the 
removal  of  underlying  coal  upon  buildings,  springs  and 
streams,  it  was  to  be  presumed  that  they  had  these  things  in 
mind  when  they  contracted  for  the  sale  of  the  land  with  the 
coal  in  place,  and  it  was  not  error  to  permit  recovery  of  dam- 
ages for  injuries  to  the  buildings,  springs  and  streams,  where 
the  general  averment  of  the  resulting  damage  was  sufficient  to 
warrant  recovery  of  such  damages  as  would  naturally  follow 
upon  the  breach  of  the  covenant,  particularly  where  the  evi; 
dence  as  to  such  injuries  was  received  without  objection  made 
on  the  specific  ground  that  it  was  not  within  the  scope  of  the 
statement  of  claim. 

In  such  case  it  was  not  error  to  permit  plaintiff  to  question 
a  witness  as  to  the  present  condition  of  the  buildings,  wells 
and  springs,  where  defendant  had  already  cross-examined  the 
witness  concerning  such  matters.    Clark  ▼•  Steele,  330. 

2.  Real  property — Interlineations — Courses  and  distances — 
Monuments — Conflict — Case  for  jury — Ejectment. 

An  interlineation  shown  to  have  been  made  before  the  ex- 
ecution of  a  deed  takes  its  place  as  part  of  the  instrument. 

It  is  an  established  rule  in  Pennsylvania  that  courses  and 
distances  must  always  give  way  to  monuments  on  the  ground. 

When  an  old  deed  calls  for  a  public  road  as  a  boundary  Jine 
it  is  for  the  jury  to  find  where  such  road  was  located  at  the 
time  of  the  conveyance. 

In  an  action  of  ejectment  it  was  disputed  whether  the  land 
claimed  by  plaintiff  was  included  in  a  conveyance  ©f  a  larger 
tract  of  land  made  by  the  common  source  of  title  of  plaintiff 
and  defendant.  The  deed  with  interlineations  which  were 
made  before  its  execution,  contained  courses  and  distances  de- 
scribing the  location  of  the  land  as  contended  by  defendant,  but 
referred  to  a  public  road  as  a  boundary.  There  was  evidence 
that  sttch  road  was  so  located  as  to  fix  the  boundaries  of  the 
land  as  contended  by  plaintiff.  The  trial  judge  submitted  the 
case  to  the  jury,  and  judgment  on  a  verdict  for  plaintiff  was 
affirmed.    Orer  ▼•  Lindsay,  283. 
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DEVISES. 

1.  Decedents'  estates  —  Real  estate  —  Jurisdiction,  0,  C. 
L«dwiok*a  Estate,  548. 

2.  Specific  devises — Wills — Residuary  clafises — Construction 
— Intention.    Wrlsht'a  Estate,  106. 

DISCOUNT. 

1.  Negotiable  instruments — Promissory  notes — Endorsers — 
Endorsement  in  blank — Liability — Act  of  May  16,  1901,  P,  L. 
194,    Llnoolm  Hational  Bank  V.  MiUeri,  467. 

DISTRICT  ATTORNEY,  see  Public  Officers. 

DOWER. 

1.  Mineral  lands — Separation  of  coal  from  surface — Widow's 
dower  in  coal — Partnership — Assignment  for  creditors — As- 
signing dower — Date  of  assignment 

Where  the  owner  of  coal  lands  separates  the  coal  from  the 
surface  by  a  conv^ance  of  the  coal  in  which  his  wife  has  not 
joined,  the  wife's  dower  rights  therein  are  not  affected  by  a 
subsequent  assignment  for  the  benefit  of  creditors  in  which  the 
wife  joins. 

A  cony^ance  of  land  to  a  partnership  of  which  the  grantor 
is  a  manber  does  not  affect  the  dower  rights  of  the  grantor's 
wife  therein  unless  she  joins  in  the  conveyance.  The  firm 
takes  the  land  subject  to  the  dower  of  the  wife,  which  cannot 
be  impaired  by  any  subsequent  conversion  thereof  fer  partner- 
ship purposes. 

A  widow  is  entitled  to  dower  in  such  mines  and  quarries  as 
were  actually  opened  and  used  during  the  lifetime  of  her  hus- 
band. 

When  a  widow  is  entitled  to  dower,  particular  lands  should, 
if  possible,  be  designated  by  metes  and  boimds  as  the  dower 
lands  of  the  widow,  but  if  this  is  not  practicable  the  dower  may 
be  assigned  to  her  in  money  or  by  giving  to  her  the  right  to  re- 
ceive one-third  of  the  rents  and  profits  for  life. 

In  a  suit  in  equity  brought  by  a  widow  for  partition  of  land 
in  which  she  claimed  a  dower  interest  and  for  an  accounting 
it  appeared  that  a  part  of  the  property  consisted  of  a  vein  of 
coal  which  might  not  be  of  uniform  thickness  and  which  might 
be  interrupted  by  faults,  and  be  less  valuable  in  some  parts 
than  others ;  the  lower  court  found  that  the  vein  was  of  such  a 
character  that  the  dower  interests  of  the  wife  could  not  be  set 
apart  by  metes  and  bounds  and  decreed  that  plaintiff  was  en- 
titled to  one-third  of  the  rents,  issues  and  profits  of  such  vein 
and  awarded  her  dower  interest  from  the  date  when  the  bill 
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was  filed.  Heldj  that  the  method  of  assigning  the  widow's 
dower  was  correct,  but  that  she  was  only  entitled  to  it  from  the 
date  of  the  decree,  and  the  decree  so  modified  was  affirmed. 
Sknpe  T.  Raime7,  432. 

EJECTMENT. 

1.  Deeds — Real  propertu — Interlineations — Courses  and  dis- 
tances— Monuments — Conflict — Case  for  jury.  Ower  t.  Liad- 
Miart  283. 

2.  Municipalities — Railroads — Streets — Dedication — A  ccept- 
ance — Evidence — Ancient  map — Declarations — Deceased  sur- 
veyor— Photographs — Payment  of  taxes — Rebuttal  evidence. 
lIoKee  T,  PemaA.  B.  B.  Oo^  560. 

3.  fyjile  to  bring  ejectment— Act  of  April  16, 190S,  P.  L.  212 
— Remaindermen — Real  estate.    Clark  t.  Clark,  674. 

ELECTION  LAW. 

1.  Elections — Borough  councUmen — ''Unexpired  term" — Act 
of  May  U,  1916,  P.  L.  312. 

Where  at  an  election  for  borough  councilmen  at  which  co\m- 
cilmen  were  to  be  elected  for  an  unexpired  term,  the  tickets  did 
not  use  the  word  'Smexpired"  but  had  the  particular  office 
segregated  on  the  printed  ballot  "Council — Short  term  (Vote 
for  one)''  the  failure  to  put  the  designation  in  the  precise  lan- 
guage of  the  statute  did  not  invalidate  the  election,  as  the  stat- 
ute (Act  of  May  14,  1915,  P.  L.  312)  does  not  declare  the  ir- 
regularity to  be  fatal,  and,  xmder  the  facts  of  the  case,  the 
deviation  from  the  statutory  requirements  did  no  harm.  Com. 
T.  Kelly,  475. 

2.  Elections — Certificate  of  election — Acts  of  June  IS,  ISJfi, 
P.  L.  68S,  and  AprU  S,  1861,  P.  L.  S20. 

Where  a  successful  candidate  for  borough  coxmcilman  did 
not  receive  the  certificate  called  for  by  the  Acts  of  June  13, 
1840,  P.  L.  683,  and  April  3, 1851,  P.  L.  320,  providing  that  the 
inspectors  and  judge  of  election  shall  make  out  a  certificate  of 
election,  but  did  secure  one  from  the  clerk  of  the  court  to  which 
the  election  officials  had  made  their  return,  and  it  appears  that 
this  was  the  customary  credential  presented  by  coxmcilmen  in 
the  borough  in  question  and  it  is  admitted  that  the  holder  of 
the  clerk's  certificate  received  a  substantial  majority  of  the 
votes  cast  at  the  election,  the  nonproduction  of  the  proper  cer- 
tificate in  a  quo  warranto  proceeding  is  immaterial. 

It  is  by  the  public  expression  through  the  ballot  box  that 
title  is  derived  to  an  elective  office ;  the  certificate  of  the  board 
of  canvassers  is  merely  evidence  of  the  person  to  whom  the 
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majority  of  votes  was  given;  while  the  certificate  may  be  con- 
clusive in  a  controversy  arising  dbUaterally  or  between  the  per- 
son holding  it  and  a  stranger,  in  a  proceeding  instituted  in  the 
name  of  the  people  it  is  only  prima  facie  evidence  of  the  right. 
Coin*  T.  Kelly^  475. 

3.  Elections — Validity — Proclamation — Knowledge  of  elec- 
tors. 

An  election  will  be  sustained  notwithstanding  there  was  no 
proclamation  if  the  electors  had  general  knowledge  of  it  and  a 
reasonable  number  of  votes  were  polled.    Com.  t.  Kelly,  475. 

ELEVATORS. 

1.  Negligence — Damages — Loss  of  earning  power.  Kmrr  t. 
Friok,  452. 

EMINENT  DOMAIN. 

1.  Eminent  domain  proceedings — Acquisition  of  properiy-r 
Damages — Parties  entitled  to  damages  —  Railroad  companies. 
Underwood  -v.  Peiuuu*  M.  A  So.  B.  B.  Co.,  553. 

2.  Railroads — Adoption  of  line — Failure  to  make  compensa- 
tion or  give  security— -Right  to  abandon — Property  owner^s 
rights — Judgment  for  defendant  n.  o.  v. 

A  railroad  company  after  adopting  and  locating  its  line  has 
the  right  to  abandon  the  route,  before  any  actual  entry  upon 
the  land  has  been  made  for  construction  purposes  and  prior  to 
the  filing  of  a  bond  to  secure  the  payment  of  damages.  Until 
compensation  is  paid  or  security  given  no  title  is  vested  in  the 
condemnor.  ' 

The  successive  steps  contemplated  by  the  Act  of  February 
19,  1849,  P.  L.  79,  and  subsequent  legislation  in  order  to  vest 
title  in  a  railroad  in  eminent  domain  proceedings  are  (1)  a 
preliminary  entry  on  the  lands  of  private  owners  for  the  pur- 
pose of  exploration;  (2)  the  selection  and  adoption  of  the  line 
for  the  location  of  the  proposed  railroad ;  (3)  payment  to  the 
owner  for  what  is  taken  and  the  consequences  of  the  taking, 
or  security  that  it  shall  be  made  when  the  amount  due  him  is 
legally  ascertained.  The  title  of  the  owner  i^  not  divested 
until  the  last  of  these  steps  has  been  taken. 

The  remedy  for  an  entry  by  a  railroad  company  upon  lands 
without  the  consent  of  the  owner  and  without  making  compen- 
sation, or  securing  its  payment,  is  by  a  bill  in  equity  for  in- 
junction, or  an  action  of  trespass,  and  not  by  petition  for  the 
appointment  of  viewers. 

In  proceedings  instituted  by  r  property  owner,  for  the  assess- 
ment of  damages  caused  by  the  location  of  two  railroad  routes 
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over  the  plaintifF's  land,  it  appeared  that  the  railroad  had  never 
taken  actual  possession  or  given  security  for  the  payment  of 
damages,  hut  had  abandoned  such  routes.  The  lower  court 
submitted  the  case  to  the  jury  which  found  a  verdict  for  plain- 
tiff upon  which  judgment  was  entered.  Held,  that  the  title  to 
the  rights  of  way  had  never  vested  in  the  railroad  company, 
and  that  plaintiff  was  not  entitled  to  recover,  and  the  judg- 
ment was  reversed.    Speer  t.  Monon^mktilA  B.  B.  Co.,  211. 

8.  Railroads — Condemnation  proceedings — Private  crossings 
— Cattle  passes — Location  of  line — Width — Acts  of  February 
19,  mo,  P.  L.  79,  and  June  19, 1871,  P.  L.  1S60. 

Where  a  railroad  company  pays  a  substantial  monetary  con- 
sideration for  land  and  further  agrees  to  construct  a  crossing, 
the  agreement  to  construct  the  crossing  is  severable  in  its  na- 
ture and  does  not  prevent  the  railroad  from  subsequently  re- 
scinding this  part  of  the  contract  it  found  necessary  to  the  im- 
provement of  its  road,  substituting,  however,  the  equivalent 
in  monetary  damages. 

Where  a  railroad  company  which  has  constructed  a  cattle 
pass  over  its  lines  relocates  its  line  without  providing  a  cross- 
ing, the  destruction  of  the  usefulness  of  the  cattle  pass  is  an 
incident  of  the  condemnation  of  the  adjoining  land;  its  loss 
becomes  a  proper  item  of  damage  in  considering  the  value  of 
the  property  taken  or  destroyed,  but  does  not  entitle  the  owner 
of  the  land  to  an  injimction  to  restrain  the  construction  and 
operation  of  the  new  line.  Williams  t.  D.»  Ii.  Sc  W*  B.  B. 
Oo^  133. 

4.  Right  of  way — Orant — Width  of  right  of  way — Construc- 
tion— Intention, 

Where  a  deed  to  a  railroad  company  conveys  **the  full  and 
perfect  right  of  way  through  and  over  said  lots  or  lands"  for 
railroad  purposes,  but  does  not  designate  or  specif  the  width 
of  the  right  of  way,  the  railroad  company  has  the  right  to  ap- 
propriate land  of  such  width  as  the  board  of  directors  in  the 
exercise  of  their  honest  judgment  deem  necessary  for  the  fu- 
ture as  well  as  for  then  existing  railroad  purposes. 

Where  in  such  case  a  few  days  after  the  conveyance  the  rail- 
road company  in  eminent  domain  proceedings  condemned  a 
right  of  way  on  either  side  of  said  grant  eighty  feet  in  width 
and  connecting  with  the  grant,  and  filed  a  description  of  the 
lands  taken  by  it  in  the  condemnation  proceedings  with  the 
derk  of  the  Common  Pleas  Court  as  required  by  its  charter, 
it  thus  indicated  to  the  grantor  in  such  deed  just  what  the 
width  of  the  right  of  way  through  his  intervening  property 
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would  be  and  thereby  became  entitled  to  a  right  of  way  eighty 
feet  in  width  under  such  deed. 

In  an  action  of  ejectment  brought  by  the  record  owner  of 
the  land  through  which  the  right  of  way  was  granted  for  a 
part  of  the  land  in  the  possession  of  the  railroad  company  and 
included  within  the  eighty-foot  right  of  way,  where  it  appeared 
that  the  full  width  of  eighty  feet  wa&  unused  from  the  time  of 
the  conveyance  in  1850  imtil  1888,  and  that  thereafter  the  rail- 
road company  occupied  the  full  width  of  eighty  feet  until  the 
action  was  brought  in  1911,  that  no  claim  in  opposition  to  the 
right  of  way  had  theretofore  been  presented,  and  that  the  pos- 
session of  the  railroad  company  was  manifest  to  plaintifPs  at 
the  time  when  they  acquired  title,  defendants  were  not  estopped 
to  claim  title  to  a  right  of  way  eighty  feet  in  width  under  its 
grant  and  the  court  properly  directed  a  verdict  for  defendants. 

In  such  case  where  it  appeared  that  the  railroad  was  built 
upon  an  embankment,  the  lower  court  properly  decided  that 
the  right  of  way  could  not  be  restricted  to  the  level  top  of  the 
eighty-feet  wide  embankment,  but  also  carried  with  it  neces- 
sary slopes,  although  such  slopes  extended  in  some  places  forty 
feet  beyond  the  eighty-foot  right  of  way. 

Where  in  sUch  case  it  appeared  that  there  was  some  part  of 
the  land  described  in  the  writ  to  which  plaintiffs  were  entitled 
but  .where  the  limits  of  such  land  were  not  described  in  the 
testimony  and  did  not  appear  in  the  case,  the  court  properly 
refused  to  permit  recovery  for  a  fractional  part  of  the  land 
described  in  the  writ.  Rodsen  t.  Pittslmrsl^  Ft.  W.  A  O. 
Ry.  Co.,  462. 

EQUITY. 

1.  Accounting — Master^s  findings  of  fact-^Appedl— Practice 
— Principal  and  agent — Dviies  of  agent— rCompensoHon — PaHr 
nerahip,    LeUier  t.  Albright,  121. 

2.  BUI  in  equitu — Fra/ud — Mistake  of  facts — Warranty — Act 
of  June  1, 1911,  P.  L.  667 — Corporations — Insurance  company 
— Contracts — Purchase  of  stock  of  another  insurance  company 
— Adjustments — ^'Admitted  assets" — "Nonadmitted  assets" — 
Accounting.    Nat.  Life  Ins.  Co.  t.  Haines,  599. 

8.  BUI  in  equity — Injunction — Corporations  —  Railroads  — 
Furnishing  of  electric  power^Acts  of  February  19,  ISJfi,  P. 
L.  79,  and  March  19, 1903,  P.  L.  S^— Ultra  vires^Electric  com- 
panies— Territorial  rights.  Citlsens  Elee.  niiim.  Co.  t.  I«aok. 
A  Wyomins  V.  R.  R.  Co.,  176. 

4.  BiU  in  equity — Oil  and  gas  lease — Royalties — Measure- 
ment hy  meter — Failure  to  provide  for  pressure  measurement — 
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Custom — Pressure  gauge — Discovery — Accounting,    Hoble  t. 
W,  Peiiiuu  Hat.  Gm  Co.,  512. 

6.  Equity  practice — Findings  of  fact — Inadequate  findings — 
Appeals — Reversal. 

In  a  suit  in  equity  the  court  should  answer  material  re- 
quests for  findings  of  fact,  and  should  find  and  state  such  other 
facts  as  are  essential  and  material  in  entering  the  decree  on  the 
issue  raised  by  the  pleadings ;  and  where  the  court  fails  to  do 
this,  and  where  the  findings  are  inconsistent  with  each  other 
and  do  not  support  the  decree,  and  important  questions  of  law 
receive  insufficient  consideration,  the  decree  will  be  vacated 
and  the  case  sent  back  for  a  new  hearing.  Oitiseaa  of  Hmnt- 
iacdoB  Boro.  t.  Hwntiagdon  Water  Supply  Co.,  45. 

6.  Injunction — Corporations — Public  service  corporations — 
Electric  companies — Sphere  of  operation — Contracts  with  simi- 
lar companies — Act  of  March  19,  1903,  P.  L,  S4>  Clti«eiui 
Elee.  niain.  Co.  t.  Lack.  A  Wy.  VaL  Power  Co.*  145. 

7.  Partition — Death  of  defendant — Accounting -^  Dismisstil 
of  hUl 

While  a  plaintiff  in  partition  ordinarily  has  the  right  to  an 
accounting  of  rents  and  profits,  received  by  a  defendant  in 
possession,  the  right  is  merely  incidental  to  the  principal  pur- 
pose of  the  proceeding  which  is  a  division  of  the  land  in  con- 
troversy, and  when  partition  becomes  impossible  as  against  the 
person  liable  to  make  the  incidental  accounting,  by  reason  of 
the  termination  of  his  interest,  the  principal  purpose  of  the 
suit  being  impossible  of  accomplishment,  the  right  to  an  ac- 
coimting  in  the  partition  proceedings  fails. 

A  bill  in  equity  for  partition  against  a  person  in  possession 
claiming  title  as  tenant  by  the  curtesy,  was  properly  dismissed 
where  such  tenant  died  after  the  institution  of  the  proceedings, 
without  barring  the  right  of  a  claimant  to  proceed  for  an  ac- 
counting in  an  appropriate  action.    Adamsoa  t.  May,  72. 

8.  Practice,  Supreme  Court — Bills  for  accounting — Findings 
of  fact — Conclusions  of  law — Appeals.  Hull  t,  DeL  Sc  Hud- 
son Co.,  238. 

ESTOPPEL. 

1.  Insurance — Fire  insurance-^Loss — Alleged  adjustment  of 
loss — Evidence — Sufficiency — Evidence  of  loss  —  Incompetent 
evidence — Inventory — Books  of  insured — Waiver.  Pollssi  t. 
Coaunereial  Fire  Ins.  Co.,  297. 
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1.  Application  for  memherahip — St^bsequent  increase  of  haz- 
ard—Act of  May  11, 1881,  P,  L.  20— Novation— Essentials  of— 
Burden  of  proof— Beneficial  societies— Benefit  for  violent  death 
— Death  —  Proximate  cause  —  Case  for  jury,  Jones  t.  Com- 
B|LOBwe»lth  Cuiamltx  Co.,  666. 

2.  Charge  of  court — Negligence — Damages — Loss  of  earning 
capacity — Death — Practice,  Supreme  Court — Assignments  of 
error — Abandonment  of  appeal,  Sanndon  t.  Pittsbursk  Rys. 
Oo.»  348. 

8.  Contracts — Rescission — Set-off — Assignment — Time  of 
performance  unstated  —  Prematurity  of  action — Change  of 
place  of  performance-^Increased  cost — Measure  of  damages — 
Loss  of  profits — Case  for  jury.  Bates  t*  Oarter  Const.  Co^ 
200. 

4.  Damages — Death  —  Measure  of  damages  —  Earnings, 
Backer  t.  Aspinwall  Boro.^  641. 

6.  Ejectment — Ancient  map — Declarations  —  D.eceased  sur- 
veyor— Photographs — Payment  of  taxes — Rebuttal  evidence, 

A  map  prepared  by  a  borough  engineer  in  1849  at  the  direc- 
tion of  borough  council  and  found  in  the  surveyor's  desk  after 
his  death  but  never  formally  adopted,  is  admissible  as  evidence 
of  the  existence  and  status  of  a  street  shown  thereon,  as  an 
ancient  document  and  as  the  declaration  of  a  deceased  sur- 
v^or. 

Photographs  showing  the  conditions  at  the  time  of  the  trial 
are  immaterial,  where  defendant's  rights  depended  on  condi- 
tions at  the  time  of  the  acc^tance  of  the  dedication  of  the 
street  many  years  prior  to  the  trial. 

An  offer  by  plaintiff  to  show  payment  of  taxes  is  not  ordi- 
narily admissible  in  evidence.  MoKee  t.  Penna.  B.  B.  Co.* 
560. 

6.  Evidence  of  loss  —  Incompetent  evidence  ^ — Inventory  — 
Books  of  insured — Insurance — Fire  insurance — Loss — AUeged 
adjustment  of  loss — Estoppel — Waiver,  Polissi  t.  Commer- 
oial  Fire  Ins.  Co.,  297. 

7.  Evidence  to  rebut  presumption — Judgments — Presump- 
tion of  payment.    Coleman  t.  Erie  Trust  Co^  63. 

8.  Libel  and  slander  —  Privileged  publications  —  Candidacy 
for  office — Proof — Reputation,    Hopkins  t.  Tate,  66. 

9.  Objection — Appeal, 

Where  it  is  uncertain  from  the  record  whether  any  reason 
was  stated  for  objection  to  the  admission  of  evidence,  the  con- 
sideration of  the  case  on  appeal  will  not  be  limited  to  any  par- 
ticular ground  of  objection,  as  it  would  be,  if  particular  ground 
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Had  been  specified  when  the  evidence  was  admitted.    Kuhn.  t» 
Lisonler  Valley  B.  B.  Co*,  445. 

10.  Ohjections  to  evidence — Practice,  Supreme  Court — Ap- 
peals.   HelMl's  Estate,  612. 

11.  Opinion  evidence  —  Nonexpert  testimony  —  Trespass  — 
Waters — Diversion — Damages — Dela/y  in  payment  —  Punitive 
damages,    Bider  t.  York  HaTen  W.  *  P.  Co.,  196. 

12.  Original  statement  as  evidence — Witnesses — Credibility 
— Testimony  at  former  trial — Admissions — Proof  of  stenog- 
rapher's notes — Waiver  —  Practice,  C.  P.  —  Real  property  — 
Water  rights — Trespass — Statement  of  claim — Amendments — 
Trials.    Hess  t.  Viaton^  Colliery  Co.,  78. 

13.  Parol  evidence  rule — "Covenant" — Contract  by  married 
woman — Judgment  for  plaintiff  n.  o,  v. — Decedents'  estates — 
Lien  of  debts — Acts  of  June  H,  1901,  P.  L.  562,  and  April  11, 
18^8,  P.  L.  636 — Rule  against  perpetuities.  Green  t.  Green, 
224. 

14.  Precaution  after  accident — Trials — Remarks  of  counsel 
— Damages — Charge — Error  in  charge  —  Correction  —  Negli- 
gence— Electric  companies — Defective  transformer — Death — 
Res  ipsa  loquitur.     Seehermaa  t.  Wilkes-Barre  Co.,  11. 

16.  Real  estate  —  Expert  testimony  —  Cross-examination  — 
Particular  sales. 

In  controversies  respecting  the  value  of  real  estate,  while  a 
party  cannot  bring  out  on  cross-examination  evidence  of  the 
price  paid  for  other  property,  unless  the  witness  has  already 
testified  that  his  opinion  is  based  on  his  knowledge  of  the  sales 
of  such  property,  yet  if  he  has  so  testified  he  may  be  cross- 
examined  as  to  prices  for  the  purposes  of  testing  his  good  faith 
and  credibility. 

Where,  in  such  case,  plaintiff  produced  an  expert  witness  as 
to  the  rental  value  of  part  of  the  property,  who  stated  that  he 
was  familiar  with  rental  values  for  commercial  purposes  of 
property  in  the  community  and  based  his  opinion  in  part  upon 
them,  it  was  error  to  refuse  to  permit  such  witne^-s  to  be  cross- 
examined  as  to  the  rentals  paid  for  other  properties  in  the 
1  neighborhood,  for  the  purpose  of  testing  iiis  good  faith  and 
credibility.     Llewellyn  t.  Snnnyside  Coal  Co.,  291. 

16.  Sufficiency — Judgment  for  defendant  n.  o.  v. — Negli- 
gence —  Railroad  companies  —  Crossing  —  Death.  Xnrbak  t« 
Penna.  B.  B.  Co.,  379. 

17.  User — Negligence — Failure  to  repair — Municipalities  — 
Streets — Dedication — 'Subsequently  incorporated  borough — Ac- 
ceptance.    Kniss  t.  Dnqvesne  Boro.,  417. 

Vol.  cclv — 42 
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18.  Witnesses — Expert  testimony — Admissibility, 

As  necessity  is  the  ground  of  admissibilily  of  expert  testi- 
mony, the  moment  the  necessity  ceases,  the  exception  to  the 
general  rule  that  requires  of  a  witness  facts  and  not  opinions, 
ceases  also.  Hence,  whenever  the  circumstances  can  be  fully 
and  adequately  described  to  the  jury,  and  are  such  that  their 
bearing  on  the  issues  can  be  estimated  by  all  men,  without 
special  knowledge  or  training,  opinions  of  witnesses,  expert  or 
other,  are  not  admissible. 

In  a  suit  by  an  engineer  to  recover  damages  for  personal  in- 
juries caused  by  the  collision  of  his  train  and  another  train, 
where  the  single  question  of  fact  involved  was  whether  a  verbal 
order  required  plaintifP  to  hold  the  train  or  to  proceed,  it  was 
error  to  permit  an  expert  to  testify  that,  in  the  operation  of 
trains,  written  orders  are  safer  than  verbal  ones. 

Such  expert  evidence  was  not  only  inadmissible,  but  it  was 
calculated  to  mislead,  as  it  carried  an  implied  suggestion  to 
the  jury  that,  although  plaintiff  received  a  definite  order  to 
hold  his  train,  yet  because  that  order  was  not  in  writing,  they 
were  at  liberty  to  find  that  plaintiff  was  excusable  if  he  obeyed 
the  order.    KuHn  t.  Liconier  Valley  B.  B.  Co^  445. 

EXCEPTIONS. 

1.  Practice,  Supreme  Court  —  Appeals  —  Objections  to  evir 
dence.    Helaers  Estate,  612. 

2.  Taxation — Coal  lands — Assessments  —  Appeals  —  Market 
value — Findings  of  fact — Assignments  of  error.  L.  V,  Goal 
Co.  T«  Iiiueme  Connty,  17. 

EXECUTOES  AND  ADMINISTRATORS. 

1.  Administration — Distribution — Mingling  accounts — Sur- 
charge — Decedents'  estates — Accounts.    Kramer's  Estate,  595. 

FINDINGS  OF  FACT. 

1.  Appeals — Promissory  notes — Judgment  notes — Execution 
— Accommodation  maker — Subrogation.  Oamesie  Nat.  Bamk 
T.  Selbel,  473. 

2.  Conclusions  of  law — Appeals — Practice,  Supreme  Court — 
Equity — BUls  for  accounting.  Hall  t.  DeL  St  Hadsom  Co., 
233. 

8.  Inadequate  findings — Appeals — Reversal — Equity — Equity 
practice.  Oittseas  of  Hnatlagdoa  Boro.  t.  Hanttacdoii 
Water  Supply  Co.,  45. 

4.  Master^ s  findings  of  faci^Appealr— Practice  —  Principal 
and  agent — Duties  of  agent — Compensation — Partnership  — 
Equity^Accounting.    Leiser  t.  AlbrisHt,  121. 
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EXECUTORS  AND  ADMINISTRATORS— con^nwerf. 

6.  Tcuvation — Coal  lands — Assessments  —  Appeals  —  Market 
vaXu6--*Assignments  of  error — Exceptions.  Ii.  V.  Co»l  Co.  t. 
Imseme  Oonntj,' 17. 

FIRE  INSURANCE,  see  Insurance. 

FRAUD,  see  Criminal  Law. 

GAS  AND  ELECTRIC  COMPANIES. 

1.  Corporations  —  Public  service  corporations — Sphere  of 
operation — Contracts  with  similar  companies — Act  of  March 
19,  IdOS,  P.  L.  Si:— Equity^Ih junction.  Citisens  Elec  lUiuiu 
0<K  T.  Lack.  A  Wj.  VaL  Power  Co.,  145. 

2.  Defective  transformer — Death — Res  ipsa  loquitur — Evi- 
dence— Ptecautions  after  accident — Trials — Remarks  of  coun- 
sel— Damages — Charge — Error  in  charge — Correction — Negli- 
gence.   Seehemuui  t.  Wilkes-Barre  Co*,  11. 

3.  Furnishing  of  electric  power — Acts  of  February  19,  ISlfi, 
P.  L.  79,  and  March  19,  1903,  P.  L.  SJr-VUra  vire»— Terri- 
torial rights  —  Bill  in  equity  —  Injunction.  Oitiseaa  Eleo. 
niiuiu  Oo.  T.  Lack.  A  Wyoming  VaL  B.  B.  Co.,  176. 

4.  Negligence  —  Broken  wires  —  Contact  with  iron  plate  in 
sidewalk — Pedestrian  —  Death  —  Presumption  —  Contributory 
negligence — Case  for  jury.     Smith  t.  Harwood  Eleo«  Co.,  165. 

6.  Negligence — Master  and  servant — Contributory  negligence 
— Case  for  jury — Damages — Death.  Foster  t.  Butler  Comntj 
Idcht  Co.,  590. 

GIFTS. 

1.  Oift  to  class  —  Precatory  words — Mandatory  words  — 
''Wish" — Rule  against  perpetuities — Wills — Construction — Re- 
mainders — Vested — Contingent.    Edwards's  Estate,  858. 

GUARANTY. 

1.  Guaranty  of  bonds  of  bridge  company — Ultra  vires  act — 
Suit  on  guaranty — Corporations — Public  service  corporations 
— Street  railways.  Safe  Dep.  A  Trust  Co.  t.  Federal  St.  * 
Pleasant  Valley  Pass.  By.  Co.,  497. 


HIGHWAYS. 

1.  Defects  —  Death  —  Circumstantial  proof  —  Contributory 
negligence — Proximate  cause — Case  for  jury  —  Negligence — 
Municipalities.    Pauuals  t.  SylTualu  Twp.,  156. 
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2.  Ownership  by  mining  company — Control — Landlord  and 
tenant — Leases — Mines  and  mining.  Harris  t.  Keystome  O.  A 
O.  Co.,  372. 

HUSBAND  AND  WIFE. 

1.  Death  of  wife — Intestacy  —  Rights  of  husband  —  Act  of 
Apnl  1, 1909,  F.  L.  87,  Art,  II,  Sec.  1;  AH.  Ill,  Sec.  I—De- 
cedents' estates.    Ellermeyer's  Estate,  610. 

2.  Insurance — Fire  insurance — Insurable  interest  —  Owner- 
ship— Construction — Proofs  of  loss — Total  loss.  ItiringstoBe 
T.  Boston  Ins.  Oo*,  1. 

INFANTS. 

1.  Child  playing  with  brakes — Drift  down  grade — Pedestrian 
— Judgment  for  defendant  n.  o.  v. — Injuries — Proximate  cause 
— Negligence — Independent  agency-^Automobiles.  BIumI  t, 
Dvqnesne  Light  Co.,  409. 

2.  Infant  trespassers  on  track — Railroad  companies — Negli- 
gence— Rescue — Injury  to  rescuer — Case  for  jury.  Alen&eato 
T.  Bessemer  A  Ii.  £•  B.  B,  Oo.>  588. 

INJUNCTIONS. 

1.  Corporations — Public  service  corporations — Electric  com- 
panies— Sphere  of  operation — Contracts  with  similar  companies 
—Act  of  March  19,  190S,  P.  L.  Si— Equity.  Oitisens  Elee. 
nioiii.  Co.  T.  Iiaek*  A  Wy«  VaL  Power  Oo^  145. 

2.  Corporations — Railroads — Furnishing  of  electric  power — 
Acts  of  February  19,  m9,  P.  L.  79,  and  March  19, 190S,  P.  L. 
Si — Ultra  vires — Electric  companies — Territorial  rights — BiU 
in  equity.  Oitisens  Elee*  XUnm.  Co.  t«  Iiaek*  Sc  Wyootins 
VaL  B.  B.  Co.,  176. 

8.  Equity  jurisdiction — Unfair  trade  competition  —  Trade- 
marks— Imitations.    Serantoa  StoTe  Works  t.  Clark,  28. 

INSUKANCE. 

1.  Fire  insurance — Insurable  interest  —  Ownership  —  Hus- 
band and  wife — Construction — Proofs  of  loss — Total  loss. 

The  provisions  of  an  insurance  policy  are  construed  favor- 
ably to  the  insured ;  where  he  has  an  insurable  interest  and  is 
the  substantial  owner  of  the  property  so  that  the  entire  loss 
falls  on  him,  a  clause  of  the  policy  providing  that  the  policy 
shall  be  void  if  the  interest  of  the  insured  be  other  than  imcon- 
ditional  and  sole  ownership,  is  satisfied,  and  it  is  not  material 
that  the  insured  may  not  have  a  perfect  legal  title  to  the  in- 
sured property. 
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A  deed  for  a  tracj;  of  land  having  a  building  thereon  named 
a  husband  and  wife  as  owners;  the  husband  left  the  jurisdic- 
tion and  abandoned  the  property,  and  the  wife  took  out  in- 
surance on  the  house  and  a  piano  therein  owned  by  her,  de- 
scribing herself  as  unconditional  and  sole  owner  thereof.  In 
an  action  on  the  policy  for  loss  occasioned  by  the  destruction 
of  the  house  and  piano  by  fire,  it  appeared  that  plaintiff  with 
her  own  money  had  purchased  the  lot  and  erected  the  buildings 
thereon  and  had  also  paid  for  the  piano.  Defendant  contended 
that  it  was  relieved  of  liability  by  reason  of  the  fact  that  the 
lot  stood  in  the  name  of  the  husband  itnd  wife  and  that  the 
wife's  interest  had  not  been  correctly  stated  in  the  policy. 
The  wife  testified  although  contradicted  that  she  made  full  dis- 
closure of  all  the  facts  to  the  agent  and  that  the  policy  was 
issued  in  her  name  by  his  advice.  Held,  the  requirements  of 
the  policy  that  the  interest  of  the  assured  must  be  truly  stated 
the^rein  and  that  the  interest  of  the  insured  must  be  uncon- 
ditional and  sole  ownership  were  satisfied,  and  a  verdict  for  the 
plaintiff  was  siistained. 

Where  in  such  case  the  loss  was  total  and  was  so  declared 
by  the  adjuster,  who  came  in  response  to  immediate  notice  of 
the  fire  given  to  the  company,  it  was  not  material  that  the 
plaintiff  furnished  no  proofs  of  loss  although  the  policy  re- 
quired that  proofs  of  loss  be  furnished  within  sixty  days,  espe- 
cially where  it  appeared  that  the  company  was  furnished  with 
full  information  as  to  the  loss  and  made  no  demand  for  formal 
proofs  of  loss.    LivlmffitoBe  ▼•  Boston  Ins.  Co.,  1. 

2.  Fire  insurance — Loss — Alleged  adjustment  of  loss  —  Evi- 
dence— Sufficiencp — Evidence  of  loss — Incompetent  evidence — 
Inventory — Books  of  insured — Estoppel — Waiver. 

In  an  action  on:  a  fire  insurance  policy,  insuring  a  stock  of 
merchandise  which  has  been  destroyed  by  fire,  it  appeared  that 
an  insurance  adjuster  representing  plaintiff  met  an  agent  of 
defendant  company  and  discussed  the  subject  of  the  loss ;  that 
thereafter  plaintiff  submitted  a  proof  of  loss  to  which  was  at- 
tached a  paper  entitled  "Statement  of  Loss,"  under  which  ap- 
peared the  words,  "as  agreed  in  detail  between  assured  and  ad- 
juster," followed  by  certain  gross  items.  About  one  month 
thereafter,  plaintiff  produced  certain  books  and  papers  at  the 
office  of  defendant's  attorney,  at  which  time  plaintiff's  ad- 
juster stated  that  defendant's  agent  "and  I  agreed  upon  the 
measure  of  damages  on  the  19th  of  December,  1918,  at  $3,- 
824.32,  made  up  as  follows,"  mentioning  the  several  gross  items 
referred  to  in  the  statement  of  loss.  About  two  months  there- 
after defendant  notified  plaintiff  that  it  declined  to  pay  his 


Digitized  by  VjOOQ IC 


662  INDEX. 

INSTJBANGE—continued. 

loss.  There  was  no  evidence  to  show  that  defendant's  agent 
had  authority  to  agree  upon  a  figures  that  defendant  would  pay. 
Held,  that  the  statement  attached  to  Ihe  proof  of  loss,  and  the 
statement  of  plaintiff's  adjuster  at  the  meeting,  that  defendant's 
agent  "and  I  agreed  upon  the  measure  of  damages,"  were  not 
Sufficiently  clear,  comprehensive  or  specific  to  put  the  defend- 
ant on  notice  that  plaintiff  claimed  that  the  amount  of  loss 
had  been  definitely  adjusted  or  agreed  to  by  defendant's  agent, 
purporting  to  act  on  behalf  of  defendant,  so  as  to  estop  the  de- 
fendant from  denying  such  to  be.  the  fact  at  the  trial  or  suf- 
ficient in  themselves  to  justify  a  finding  that  the  so-called  ad- 
justment had  taken  place. 

Where,  in  such  case,  plaintiff  could  not  read  or  write  Eng- 
lish, and  produced  copies  of  bills  rendered  to  him  by  various 
persons  for  goods  purchased  prior  to  the  fire,  but  merely  stated 
that  he  recognized  the  Bills  by  their  size  and  color,  it  was  error 
to  permit  him,  after  refreshing  his  recollection  therefrom,  to 
state  the  dates,  amounts  and  values  of  certain  of  his  purchases, 
^  and  to  admit  such  copies  in  evidence.  If  other  competent  proof 
was  not  available,  plaintiff  should  have  taken  the  testimony  of 
those  from  whom  he  purchased  the  goods,  which  would  have 
proved  his  loss  with  reasonable  precision,  all  that  is  required 
in  such  cases. 

Where  plaintiff  submitted  proofs  of  loss  on  the  19th  of  De- 
cember, the  fact  that  he  was  not  notified,  until  April  24th  of 
the  following  year,  that  defendant  declined  to  pay  the  claim, 
was  not  a  waiver  of  defense  to  the  action,  in  view  of  fact  that 
origin  of  the  fire  which  occurred  soon  after  the  insured  was 
effected,  was  unexplained,  and  required  investigation;  and 
where  there  was  nothing  to  show  that  plaintiff  had  been  de- 
ceived or  unduly  prejudiced  by  the  company's  delay  in  notify- 
ing him  that  it  declined  to  pay  his  claim. 

Where  a  policy  of  fire  insurance  required  that  an  inventory 
should  be  made  within  thirty  days  from  the  taking  out  of  the 
insurance,  unless  such  inventory  had  been  taken  within  twelve 
calendar  months  prior  thereto,  and  that  the  assured  should 
keep  a  set  of  books  which  should  clearly  and  plainly  present  a 
complete  record  of  business  transactions  to  the  date  of  the  in- 
ventory, the  fact  that  plaintiff  did  not  make  and  have  such 
inventory  and  set  of  books  at  the  time  of  the  fire  would  not 
necessarily  prevent  recovery,  in  view  of  the  fact  that  the  fire 
occurred  within  thirty  days  after  the  insurance  was  effected; 
that  there  was  no  requirement  imposed  upon  the  assured  to 
keep  a  set  of  books  until  he  had  made  an  inventory,  and  that 
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by  the  terms  of  the  contract  6e  was  given  thirty  days  in  which 
to  make  one.    Pollssi  t.  Oommeroial  Ins.  Oo^  ^97. 

8.  Title  insurance — Contracts — Building  operation  —  Ouar- 
antee  of  completion — Construction  —  Mortgages  —  Release  — 
Subrogation,  Penna.  Co.  for  Ins.  on  I«iTos»  ESto*,  t.  Oontral 
T.  A  8.  Oo^  322. 

INTEREST. 

1.  Corporations — Banks — Insolvent  corporations  —  lAdbility 
of  stockholders — Statutory  liability — Act  of  March  11, 1872,  P. 
L.  S2J^  —  Statute  of  limitations  —  Stockholders  of  record, 
XinoUer  t.  Wainwrickt,  525. 

2.  Interest  on  pecuniary  legacies — Construction — Income — 
WiUs— 'Legacies,    O'Leary's  Estate,  521. 

INTERSTATE  COMMERCE. 

1.  Negligence — Master  and  servant — Federal  Employers'  Li- 
ability Act — Pleadings — Amendments — Statute  of  limitations 
--Act  of  AprU  22, 1908,  c.  H9,  S5  U.  S.  Stat,  65,  Uommrtj  t. 
P.  A  B.  B.  Co^  236. 

ISSUE  D.  V.  N. 

1.  Refusal — Wills — Fraud — Undue  influence  —  Republica- 
tion,   Korr*s  Estate,  899. 

JOINT  TORT  FEASORS. 

1.  Negligence — Master  and  servant — Suit  against  m^ister — 
Prior  suit  against  servant — Res  ad  judicata — Binding  instruc- 
tions for  defendant,    Betoher  t.  MoOhesaex,  394. 

JUDGMENTS  N.  O.  V. 

1.  Judgment  for  defendant  n,  o,  v, — Eminent  domain — Rail- 
roads— Adoption  of  line — Failure  to  make  compensation  or 
give  security — Right  to  abandon — Property  owner's  rights — 
Act  of  February  19, 181^9,  P,  L,  79,  Speer  t.  Moaonsaliela  B. 
B.  Oo^  211. 

2.  Judgment  for  defendant  n,  o,  v, — Negligence — Independ- 
ent agency — Automobiles — Child  playing  with  brakes — Drift 
down  grade — Pedestrian — Injuries — Proxim^ate  cause,  Bliad 
T*  Duqnesae  Liclit  Co*,  409. 

8.  Judgment  for  defendant  n.  o.  v, — Negligence — Railroad 
companies — Crossing — Death  —  Evidence  —  Sufficiency.  Kn- 
brak  t.  Penna.  B.  B.  Co.,  379. 

4.  Judgment  for  defendant  n.  o.  v, — Negligence — Street  rail- 
ways—  Automobile  —  Street  car  diagonally  crossing  street  — 
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Head-on  collision — Contributory  negligence,    Harrex  t.  Phil- 
adelphia R.  T.  Co^  220. 

6.  Judgment  for  plaintiff  n.  o.  v. — Decedents'  estates — Lien 
of  debts— Act  of  June  U,  1901,  P.  L.  662,  and  ApHl  11,  1848, 
P.  L.  636 — '^Covenant'' — Rule  against  perpetuities — Parol  evi- 
dence rule — Contract  by  married  woman.  Green  t.  Green, 
224. 

6.  Negotiable  instruments — Notes  —  Attestation  —  Material 
alterajtions — Witness  signing  after  execution.  Swank  t.  Kanf- 
316. 


JUDGMENT  NOTES,  see  Promissory  Notes. 

JUDGMENTS. 

1.  Examination  of  issues  not  raised  by  pleadings — Invalid 
judgment — Quo  warranto, 

A  judgment  not  responsive  to  the  pleading  will  on  appeal  be 
reversed. 

A  suggestion  for  a  writ  of  quo  warranto  was  filed  requiring 
respondents  to  show  by  what  warrant  they  held  certain  offices 
in  a  subordinate  incorporated  council  of  a  beneficial  association. 
It  appeared  that  the  relators  were  officers  in  an  unincorporated 
subordinate  council  of  the  same  name,  which  had  received  a 
charter  from  the  parent  body ;  that  the  members  of  the  incor- 
porated body  had  separated  from  the  parent  party  and  obtained 
a  charter  from  the  Court  of  Common  Pleas,  and  no  longer 
owed  any  allegiance  to  the  parent  party,  although  they  retained 
certain  property  of  a  former  council  whose  charter  had  been 
revoked.  The  lower  court  entered  judgment  against  the  re- 
spondents as  officers  of  the  unincorporated  council.  Held,  that 
the  judgment  was  not  responsive  to  the  issues  raised  by  the 
pleading,  which  was  whether  relators  were  entitled  to  office  in 
the  incorporated  bojdy,  and  the  judgment  was  reversed.  Com. 
T.  Grim,  40. 

2.  Presumption  of  payment — Evidence  to  rebut  presumption. 

The  presumption,  arising  from  lapse  of  time,  that  a  judg- 
ment has  been  paid,  is  not  conclusive,  but  is  merely  a  presump- 
tion of  fact  which  is  rebuttable.  The  presumption  does  not 
arise  where  there  is  affirmative  proof  that  the  debt  has  not  been 
paid,  or  where  there  are  circumstances  that  sufficiently  account 
for  the  delay  of  the  creditors. 

A  son  recovered  a  judgment  against  his  father  in  New  Jersey 
in  1893.  The  father  removed  from  the  state  in  1899  and  did 
not  return  prior  to  his  death,  which  occurred  in  1913.  In  an 
action  on  the  judgment  it  appeared  that  by  the  law  of  New 
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Jersey  an  action  may  be  brought  upon  a  judgment  within 
twenty  years  after  the  date  of  such  judgment,  but  that  if  the 
defendant  removes  from  the  state  after  judgment  is  obtained, 
the  time  during  whioh  he  is  absent  is  not  to  be  computed  as 
part  of  the  limited  period  in  which  action  may  be  brought. 
The  defendant  relied  upon  the  presumption  of  payment.  The 
plaintifP  testified  that  the  debt  had  never  been  paid,  and  such 
fact  was  undisputed.  It  further  appeared  that  the  debtor  was 
the  father  of  the  creditor,  that  the  former  had  been  for  years 
in  straitened  circumstances,  and  that  he  had  but  a  small  income 
which  would  have  been  seriously  disturbed  had  the  payment 
of  the  judgment  been  pressed.  Held,  that  the  plaintiff  was  en- 
titled to  binding  instructions  in  his  favor.  Colemmm  t,  Erie 
Trust  Co.,  63. 

JUKISDICTION,  EQUITY. 

1.  Unfair  trade  competition— ^Trade-marks — Imitations — In- 
junction, 

To  constitute  an  infringement  of  a  trade-mark  a  literal  copy 
is  not  necessary.  The  test  is  whether  the  label  or  mark  is  calcu- 
lated to  deceive  the  public  and  lead  them  to  suppose  they  are 
purchasing  an  article  manufactured  by  a  person  other  than  the 
one  offering  it  for  sale.  The  same  principles  apply  to  unfair 
trade  competition. 

Anything  done  by  a  rival  in  the  same  business,  by  imitation 
or  otherwise,  designed  or  calculated  to  deceive  the  public  into 
the  belief  that  in  buying  the  product  offered  for  sale  they  are 
buying  the  product  of  another  manufacturer,  is  a  fraud  on  the 
other's  rights,  and  affords  just  grounds  for  equitable  inter- 
ference. 

In  a  suit  in  equity  to  enjoin  unfair  trade  competition  it  ap- 
peared that  plaintiff  had  been  engaged  in  the  manufacture  of 
stoves  and  ranges  for  a  period  of  many  years,  and  had  acquired 
a  large  business ;  that  the  stoves  were  of  a  certain  design  and 
were  sold  in  connection  with  certain  trade  names,  which  had 
been  registerfed  as  trade-marks  and  had  been  continuously  used 
by  plaintiff  in  connection  with  the  manufacture  and  sale  of 
his  wares;  that  defendant  manufactured  repair  parts  for  the 
various  styles  of  stoves  manufactured  by  plaintiff,  upon  which 
abbreviations  of  plaintiff's  trade  name  were  stamped  in  such  a 
way  as  to  deceive  the  public  into  the  belief  that  the  articles 
were  of  plaintiff's  manufacture.  Held,  that  plaintiff  was  en- 
titled to  a  decree  restraining  defendant  from  the  use  of  its 
trade  name  or  abbreviations  thereof. 

The  fact  that  a  party  who  has  been  guilty  of  unfair  trade- 
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competition  in  imitating  the  trade-maik  of  another  alleges 
after  suit  brought  that  he  has  discontinued  the  practices  com- 
plained of,  will  not  necessarily  destroy  the  plaintiff's  right  to 
an  injunction,  especially  where  it  api>ears  that  the  defendant 
although  notified  to  desist  and  promising  so  to  do,  had  not 
acted  in  good  faith  but  had  continued  in  bis  wrongful  prac- 
tices. 

Where  in  such  case  it  appeared  that  defendant  had  discon- 
tinued the  practices  complained  of  ten  months  before  the  suit 
was  brought,  the  plainti£F  was  not  thereby  deprived  of  his  right 
to  an  injimction,  especially  where  defendants  contested  the 
case  and  offered  evidence,  in  support  of  their  answer,  to  the 
effect  that  they  had  not  been  using  plaintiff's  trade-mark  or  in- 
juring plaintiff's  business;  particularly  where  it  appeared  that, 
although  defendant  had  been  notified  to  refrain  from  the  acts 
complained  of  and  had  promised  so  to  do,  he  had  nevertheless 
continued  until  it  seemed  probable  that  litigation  would  be 
started. 

Where  in  such  case  the  court  entered  a  decree  restraining 
defendant  from  selling  or  offering  for  sale  parts  for  use  in 
stoves  manufactured  by  plaintiff  without  informing  the  pur- 
chaser that  they  were  not  of  plaintiff's  manufacture,  the  de- 
cree was  too  broad,  the  articles  not  being  patented,  and  the 
decree  was  modified  so  as  to  restrain  defendant  from  selling  the 
articles  in  coifnection  with  plaintiff's  trade  name  or  abbrevi- 
ations thereof,  or  in  such  way  as  to  deceive  the  public  into 
believing  that  they  were  of  plaintiff's  manufacture.  Borftntoa 
Stove  Works  ▼•  Clark,  23. 

JTJKISDICTION,  O.  0.    . 

1.  Decedents'  estates — Real  estate— Devise.  Imdwlcik's  Es- 
tate, 648. 

JUEY  AND  JUROKS. 

1.  Competency — Ownership  of  hond  of  party  to  issue — Ex- 
clusion, 

The  right  to  reject  jurymen  is  not  a  right  to  select.  No 
p&Tty  can  acquire  a  vested  right  to  have  a  particular  member 
of  a  jury  panel  sit  upon  the  trial  of  his  cause,  until  he  has  been 
accepted  and  sworn.  It  is  enough  that  it  appear  that  the  cause 
has  been  tried  by  an  impartial  jury ;  it  is  no  ground  of  excep- 
tion that  against  his  objection,  the  juror  was  rejected  by  the 
court  upon  insuflScient  grounds  unless  through  rejecting  per- 
sons the  necessity  of  accepting  others  not  qualified  has  been 
purposely  created. 
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No  person  should  be  permitted  to  serve  on  a  jury  who  stands 
in  any  relation  to  a  party  to  the  cause  that  would  carry  with 
it  prima  facie  evident  marks  of  suspicion  of  favor. 

A  stockholder  in  a  corporation  is  incompetent  to  serve  as  a 
juror  in  a  case  in  which  the  corporation  has  an  interest;  but 
the  mere  fact  that  a  juror  owns  a  bond  of  a  defendant  corpora- 
tion does  not  make  him  incompetent. 

In  an  action  against  an  electric  company  for  damages  for 
the  death  of  plaintiff's  son,  it  was  not  reversible  evror  to  re- 
ject a  juror  on  the  ground  that  he  was  the  owner  of  a  bond 
issued  by  defendant  company,  where  it  api>eared  that  there 
were  other  competent  jurors  in  the  panel  who  were  selected. 
8ee]ieniuu&  ▼•  Wilkes-Barre  Co.,  11. 

2.  Refusal  to  withdraw  juror — Trials — Improper  remarks  of 
counsel — Abuse  of  discretion.  DaanaU  ▼•  SyWaiila  Twp*,  156. 

LANDLOKD  AND  TENANT. 

1.  Leases — Mines  and  mining — Mining  vUlage — Highways — 
Ownership  hy  mindng  company — Control. 

Where  a  mining  company  owns  all  the  land  upon  which  a 
mining  village  has  been  erected,  as  well  as  the  land  used  for 
highways,  and  leases  the  houses  in  the  village  to  tenants  upon 
terms  providing  in  effect  that  all  streets,  lanes  or  alleys  or 
other  highways  are  private  roads  and  are  the  property  of  the  . 
party  of  the  first  part,  subject  at  all  times  to  its  police  rules 
and  regulations,  and  that  the  lessor  may  keep  out  and  away 
from  said  premises  any  person  or  persons  whom  it  may  deem 
necessary  and  expedient  in  the  exercise  of  its  police  rights 
the  lease  is  not  open  to  the  objection  that  it  offends  against 
public  policy,  and  is  valid. 

In  an  action  against  such  mining  company  and  its  officials 
for  wilfully  conspiring  to  injure  plaintiff's  business  it  appeared 
that  pla^tiff  had  engaged  in  the  business  of  selling  a  high 
explosive  to  defendant's  employees  and  that  defendants  had  ex- 
cluded plaintiff  from  the  village.  The  trial  judge  directed  a 
verdict  for  defendants  upon  which  judgment  was  entered. 
Held,  no  error.    Harris  ▼•  Keystone  C.  ft  C.  Co.»  872. 

LEASES. 

1.  Corporations — Income  tax — Agreement  to  pay — Act  of 
May  H,  1915,  P.  L.  483 — Contracts — Construction — Intention. 
Catawlssa  R.  B.  Co.  ▼•  P.  ft  R.  R.  Co.,  269. 

2.  Miring  village — Highways — Ownership  hy  mining  com- 
pany — Control — Landlord  and  tenant  Harris  ▼.  Keystone  C 
ft  O.  Oon  372. 
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3.  Oil  and  gas  lease — Royalties — Constnuition — Intention. 
Where  an  oil  and  gas  lease  provided  ^'such  well  or  wells  shall 

be  gaug:ed,  in  the  casing  in  which  completed,  every  six  months," 
and  stipulated  a  rental  based  upon  the  pressure  of  gas  in  the 
welly  it  was  for  the  jury  to  determine,  in  an  action  for  rental, 
whether  the  well  was  completed  in  the  three-inch  casing  as 
contended  by  plaintiff  or  in  a  six  and  five-eighths  inch  casing 
as  contended  by  defendant;  the  evidence  being  in  conflict,  a 
judgment  on  a  verdict  for  plaintiff,  based  upon  a  special  find- 
ing of  the  jury  that  the  well  was  completed  in  the  three-inch 
casing,  was  sustained.  Addl«mam  ▼•  Mmmtn.  L.  ft  K.  Co.* 
680. 

4.  OU  and  gas  leases — Royalties — Construction — Intention. 
Where  a  gas  lease  provides  a  graded  scale  of  royalties  based 

on  minute  pressure  of  the  gas,  which  scale  contains  a  minimum 
pressure,  and  the  lease  is  silent  as  to  use  of  gas  or  payment 
therefor  while  pressure  is  below  the  minimum,  the  lessor  is  not 
entitled  to  recover  for  gas  produced  below  the  minimum  pres- 
sure and  marketed  by  the  lessee;  the  lessee  may  produce  and 
market  sudi  gas  without  paying  for  it.  AddUmaa  ▼•  MmMfrm. 
L.  ft  K.  Co.,  585. 

LEGACIES. 

1.  Interest  on  pecuniary  legacies — Construction — Income-— 
Wills.    O'liemrj's  Estate,  521. 

LIBEL  AND  SLANDER. 

1.  Privileged  publications  —  Candidacy  for  office — Proof  — 
Reputation — Evidence. 

In  the  trial  of  an  action  for  slander  where  the  defense  is 
that  the  publication  was  privileged  because  the  plaintiff  was  a 
candidate  for  public  office,  the  burden  is  on  the  defendant  to 
establish  this  fact  by  competent  evidence,  and  this  cannot  be 
done  by  showing  a  rumor  of  the  candidacy  or  intended  candi- 
dacy of  the  plaintiff  published  in  a  newspaper  without  his 
knowledge  or  authority. 

In  such  case  the  fact  that  the  plaintiff  had  not  published  a 
denial  of  the  rumor  is  immaterial. 

Character  and  reputation  are  not  synonymous  terms;  the 
former  is  what  a  man  is,  the  latter  is  what  he  is  supposed  to 
be.  Character  may  be  established  or  impeached  by  evidence 
of  general  reputation. 

In  an  action  to  recover  damages  for  injury  to  plaintiff's 
reputation,  in  consequence  of  the  publication  of  a  libel,  the  de- 
fendant may  offer  evidence  of  plaintiff's  bad  reputation  in  the 
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neighborhood  where  the  libel  was  published  and  at  the  time  it 
was  published  in  mitigation  of  damages,  but  evidence  of  plain- 
tiff's bad  reputation  in  a  neighborhood  in  which  he  lived  eleven 
years  prior  to  the  publication  is  not  admissible.  Hopkiss  ▼• 
Tate,  56. 

LIENS. 

1.  Lien  of  debts — Decedents'  estates — Acts  of  June  H,  1901, 
P.  L.  562,  and  April  11,  18Jk8,  P.  L.  6S6— "Covenant**— Rule 
against  perpetuities — Parol  .evidence  rule — Contract  by  mar- 
ried woman — Judgment  for  plaintiff  n.  o.  v.  Green  ▼•  Green, 
224. 

LIFE  ESTATES. 

1.  Wills — Construction — Intention.  Marion  Center  Nat* 
Bank  ▼.  CreeweU,  545. 

LOCAL  AND  SPECIAL  LEGISLATION. 

1.  Constitutional  law — Constitution  of  Penna.,  Art.  Ill,  Sec- 
tions S  and  7 — Statutes — Titles — Local  laws — Act  of  May  11, 
1909,  P.  L.  506— Validity.  Connty  Commrs.  Petition  for 
Oonstmetion  of  Public  Higkway  Tunnel,  88. 

2.  Local  law  repealed  hy  subsequent  general  law — Public  of- 
ficers— County  controller — Eligibility — Former  state  senator — 
Acts  of  May  1, 1861,  Sec.  2,  P.  L.  1,50,  and  June  27, 1895,  P.  L. 
JfiS — Statutes — Construction.    Com.  ▼.  Moore,  402. 

MAPS. 

1.  Ancient  map — Declarations — Deceased  surveyor — Photo- 
graphs— Payment  of  taxes  —  Rebuttal  evidence  —  Evidence  — 
Ejectment.    MeKee  ▼.  Penna*  R*  R*  Co.,  560. 

MAKEIED  WOMEN. 

1.  Contract  by  married  woman — Judgment  for  plaintiff  n.  o. 
V. — Decedents'  estates — Lien  of  debts — Acts  of  June  H,  1901, 
P.  L.  562,  and  April  11,  18If8,  P.  L.  536— "Covenant"— Rule 
against  perpetuities — Parol  evidence  rule.  Green  ▼*  Green, 
224. 

MASTEE  AND  SEKVANT. 

1.  Negligence  —  Automobiles  —  Chauffeur — Chauffeur  fur- 
nished by  garage.    Jinuuo  ▼•  Friok,   353. 

2.  Negligence  —  Electric  companies  —  Contributory  negli- 
gence— Case  for  jury  —  Damages — Death.  Foster  v.  Butler 
County  Liskt  Co*,  590. 
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3.  Negligence — Interstate  commerce  —  Federal  Employers' 
lAahility  Act  —  Pleadings  —  Amendment  —  Statute  of  limita^ 
tions—Act  of  April  22, 1908,  c.  llfi,  36  U.  8.  Stat.  65.  Hosmrtj 
IT.  P.  ft  Jt.  R.  Oo^  236. 

4.  Negligence — Steel  company — Molding — Explosion — Vice- 
principal — Foreman — Act  of  June  10,  1907,  P.  L.  52S — Oon^ 
tributory  negligence — Assumption  of  risk — Damages — Failure 
to  receive  medical  attention — Release — Fraud — Case  for  jury. 
Vaaomer  ▼•  Osbom  MaeliiiiLe  Co**  47. 

6.  Scaffold— Defective  fastening — Fall^FeUow  servant  rule 
— Case  for  jury— Act  of  June  10, 1907,  P.  L.  628.  KlenilaK  ▼• 
Greenfleld  Immber  Oo.»  516. 

6.  Suit  against  master—Prior  suit  against  servant — Negli- 
gence— Joint  tort  feasors — Bes  adjudicata — Binding  instruC' 
tions  for  defendant.    Betolier  ▼.  MoOliesBey,  394. 

7.  Vice-principal — Unusual  emergency — Invitee — Dangerous 
condition  of  premises — Case  for  jury — Negligence — Physician. 
JoaM  ▼•  PeniMk  O.  *  O.  Co.,  339. 

MINES  AND  MINING. 

1.  Anthracite  Coal  Mine  Act  of  June  2, 1891,  P.  I4. 176,  Art. 
XII,  Bute  16;  Art.  XVII,  Sec.  J^-Negligence.  Mftcmire  v. 
P.  ft  R.  O.  ft  I.  Oo.,  6. 

2.  Coal  lands— Assessments — Taocation — Appeah — Market 
value— Findings  of  fact.  L.  V*  Ooal  Co.  ▼•  Inueme  Coii]ity» 
17. 

3.  Injuries  to  mines — Damages — Measure  of  damages — Puni- 
tive damages — Trespass.    Sore  ▼.  Frodoriok*  617. 

4.  Mining  village — Ownership  by  mining  company  —  High- 
ways— Control — Landlord  and  tenant — Leases.  Harris  ▼•  Koy- 
stone  C.  ft  C.  Co.,  372. 

6.  Trespass — Unlawful  occupation — Depreciation  in  valu&^ 
Becovery.    LlewellTn  ▼•  Suiu&Tslde  Coml  Co.*  291. 

6.  Unlawful  removal  of  coal — Case  for  jury  —  Independent 
contractor—Agency — Trespass.    PhiUoA  ▼•  Wills*  613. 

MISTAKES. 

1.  Mistake  of  facts— Warranty^ Act  of  June  1,  1911,  P.  L. 
667 — Corporations — Insurance  company — Contracts — Purchase 
of  stock  of  another  insurance  company — Adjustments — '^ Ad- 
mitted assets"  —  ^'Unadmitted  assets"  —  Accounting  —  BiU  in 
equity — Fraud.    Nat.  Life  Ins.  Co.  ▼•  Haiaos,  599. 
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MOETGAGES. 

1.  Release — Subrogation — Contracts — Insurance  —  Tith  in- 
surance— Building  operation — Guarantee  •/  completion — Con- 
struction.  Peniuu  Co.  for  Ins.  on  LItm,  Eto.»  ▼.  Central  T. 
ft  8.  Co.,  322. 

MUNICIPAL  EAW. 

1.  Municipalities — Negligence— Change  of  gradsr^Damages 
— Failure  to  conform  to  grade — Resulting  damages — Nonsuit. 
8tiioke]iiaiu&  ▼•  Pi^bnrsb,  307.^ 

2.  Municipalities — Negligence — Highways — Defects  — Death 
— Circumstantial  proof — Contributory  negligence — Proximate 
cause — Case  for  jury,    Dannals  ▼•  Sylvaiila  Twp.,  156. 

8.  Municipalities — Negligence — Streets  —  Defects  —  Pedes' 
trians — Crossing  between  crossings  —  Contributory  negligence 
— Nonsuit.    Watts  ▼.  Plyii&oiith  Boro.,  185. 

4.  Municipalities — Negligence  —  Streets  —  Holes  —  Vehicle 
driver — Fall  —  Proximate  cause  —  Contributory  negligence  — 
Nonsuit    Stem  ▼.  Beadinc,  96. 

6.  Municipalities — Railroads — Streets — Dedication — Accept- 
ance— Evidence — Ejectment. 

The  authorization  by  a  municipality  of  the  construction  of  a 
j         railroad  on  a  dedicated  street  is  an  acceptance  of  the  dedication. 

In  an  action  of  ejectment  by  the  owner  of  the  fee  against  a 
'  railroad  company  to  recover  possession  of  a  strip  of  land  in  the 
.,  bed  of  what  was  alleged  by  the  defendant  to  be  a  city  street, 
the  right  to  occupy  which  defendant  claimed  by  virtue  of  an 
'  ordinance,  binding  instructions  for  the  defendant  were  proper 
where  it  appeared  that  the  street  was  plotted  on  an  ancient 
plan  of  partition  in  the  year  1844;  that  in  the  suceeding  ^ve 
years  it  was  recognized  as  a  boundary  in  at  least  four  pro- 
ceeding's in  partition  and  subsequently  in  a  number  of  deeds  of 
conveyance  of  parcels  of  the  land  and  in  other  proceedings; 
that  the  first  municipality  to  include  such  street  within  its 
limits  was  incorporated  in  1849,  and  that  the  borough  engineer 
at  that  tme,  at  the  direction  of  the  council,  made  a  borough 
map  on  which  the  street  was  shown  as  a  public  highway,  and 
that  it  also  appeared  as  a  public  street  on  all  borough  maps, 
and  was  the  subject  of  various  borough  provisions  and  regu- 
lations; that  the  borough  became  part  of  the  city  in  1872,  and 
that  the  latter  adopted  an  ordinance  of  1886  granting  to  the  de- 
fendant the  right  to  occupy  the  said  street,  with  its  railroad 
tracks* 

In  such  case  a  provision  in  the  original  deed  of  partition  that 
'the  streets  are  for  the  use  of  all  the  parties  to  the  partition" 
was  not  inconsistent  with  a  dedication  of  the  streets  and  did  not 
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limit  the  use  of  such  streets  to  the  individual  parties.    HoXee 
▼•  Penna.  R.  R.  Co.,  560. 

6.  Municipalities — Streets  —  Dedication  —  Subsequently  in- 
corporated horough — A  cceptance  —  Evidence  —  User  —  Negli" 
gence — Failure  to  repair. 

In  an  action  by  a  widow  against  a  borough  to  Recover  dam- 
ages for  the  deatli  of  her  husband,  alleged  to  have  been  caused 
by  the  defective  condition  of  a  road  which  plaintiff  contended 
was  a  public  street,  the  question  of  defendant's  obligation  to 
maintain  the  highway  is  for  the  jury  and  a  vejdict  for  the 
plaintiff  is  sustainable  where  the  substantially  uncontradicted 
evidence  of  the  plaintifF  is  sufficient  to  prove  that  the  road  in 
question  was  plotted  by  the  property  owners  on  a  plan  of  par- 
tition of  lands,  and  that  subsequently  it  was  graded  by  such 
owners  and  opened  to  public  use  to  facilitate  the  sale  of  the 
properly,  as  part  of  a  continuous  thoroughfare  from  the  opened 
streets  of  the  borough  to  the  adjoining  townships;  that  this 
highway  was  used  by  the  public  generally  and  continuously, 
and  that  after  the  incorporation  of  the  borough  every  street 

•  commissioner  had  done  work  on  the  road;  and  the  only  dne 
having  an  interest  in  the  real  estate  who  testified  stated  that 
after  opening  the  road  he  used  it  "the  same  as  the  public  did." 

Where  in  such  case  the  evidence  is  sufficient  to  justify  the 
conclusion  that  the  original  owners  when  they  opened  the  road 

*  intended  to  set  it  apart  for  public  use,  the  fact  that  there  was 
no  municipal  corporation  then  existing  will  not  defeat  the  dedi- 
cation, for,  upon  such  a  corporation  coming  into  existence,  it 
could  take  advantage  of  the  situation.  XaIm  ▼•  Duqnesme 
Boro.,  417. 

7.  Negligence  —  Defective  street  —  Depression  in  street  — 
Conflict  in  testimony,    Baoker  t.  Aspinwall  Boro.,  541. 

NEGLIGENCE. 

1.  Damages — Loss  of  earning  capacity — Death — Evidence — 
Charge  of  court. 

In  an  action  to  recover  damages  for  injuries  to  plaintiff's 
wife,  caused  by  defendant's  negligence,  where  it  appeared  that 
she  died  from  apoplexy,  and  where  it  was  contended  that  her 
death  had  been  accelerated  by  the  effect  of  the  accident,  the 
court  erred  in  submitting  to  the  jury  the  question  as  to  how 
long  beyond  the  actual  time  of  her  death  plaintiff's  wife  prob- 
ably would  have  lived  if  she  had  not  been  injured,  where  the 
only  evidence  on  such  question  was  that  of  physicians  who 
testified  that  in  their  judgment  the  accident  accelerated  her 
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death,  but  who  failed  to  state  how  much  her  expectancy  of  life 
was  probably  shortened  thereby. 

In  such  case  where  it  appeared  that  prior  to  the  accident  de- 
cedent had  entered  into  an  arrangement  with  her  son  by  which 
she  was  to  receive  five  dollars  monthly  if  she  did  not  go  out 
to  work,  the  court  erred  in  submitting  to  the  jury  the  question 
as  to  how  long  the  arrangement  between  the  son  and  deceased 
was  to  continue,  where  the  son  was  living  and  available  but  did 
not  testify  at  the  trial,  and  there  was  no  other  evidence  on  the 
subject.    SaiuDLderfl  ▼•  PittsburBli  Rys*  Co.,  348. 

2.  Damages — Loss  of  earning  power. 

In  an  action  to  recover  damages  for  permanent  injuries  sus- 
tained by  plaintiff  in  consequence  of  defects  in  defendant's 
elevator,  where  it  appeared  that  at  tJae  time  of  the  injury  plain- 
tiff was  about  fifty-eight  years  of  age  and  in  good  health,  that 
she  had  for  several  years  been  engaged  in  the  business  of 
entertaining  summer  boarders  and  transient  guests,  and  that 
she  not  only  transacted  the  business  but  assisted  in  the  housc^ 
work,  that  some  time  after  the  accident  she  discontinued  keep- 
ing boarders  and  entertaining  the  public,  it  being  fairly  de- 
ducible  from  the  evidence  that  she  did  so  because  of  the  injury 
which  she  had  sustained,  it  was  not  error  to  permit  the  jury 
to  award  damages  for  loss  of  plaintiff'g  earning  power.  Kerr 
▼•  Friok,  452. 

3.  Damages — Pain  and,  suffering — Charge  of  court — Present 
worth. 

The  rule  requiring  the  trial  court  in  actions  for  personal  in- 
juries to  instruct  juries  as  to  the  present  worth  of  future  earn- 
ings will  not  bo  extended  so  as  to  include  instructions  as  to  the 
present  worth  of  future  pain,  suffering  and  inconvenience. 

In  actions  for  personal  injuries,  the  jury  should  add  for  pain 
and  suffering  such  reasonable  sum  as  they  find  from  all  the 
evidence  and  circumstances  will  fairly  compensate  the  plaintiff 
for  the  pain,  suffering  and  inconvenience  he  has  and  will  en- 
dure as  a  result  of  his  injuries.  While  such  amount  is  pri- 
,  marily  for  the  jury  to  ascertain,  it  is  the  duly  of  the  court  to 

I  see  that  injustice  is  not  done.    Bostwiok  ▼•  Pittslinrsli  Rys* 

Co.,  387. 

4.  Electric  companies  —  Broken  wires  —  Contact  with  iron 
plate  in  sidewalk  —  Pedestrian — Death  —  Presumption — Con- 
tributory negligence — Case  for  injury. 

Where  the  death  of  a  pedestrian  is  occasioned  by  stepping 
upon  an  iron  plate  in  a  sidewalk  which  is  charged  with  elec- 
tricity by  reason  of  a  broken  electric  wire  having  fallen  across 
it,  the  question  whethex*  deceased  was  negligent  in  stepping 
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upon  the  plate  depends  upon  whether  the  danger  was  ai^arent 
to  him,  and  such  question  is  for  the  jury. 

A  person  is  required  to  exercise  only  such  care  as  is  usual 
under  similar  circumstances  among  careful  and  prudent  men 
of  the  class  to  which  he  belongs.  Smitk  ▼•  Harwood  Eleo. 
Con  165. 

6.  Electric  companies — Defective  transformer — Death — Bes 
ipsa  loquitur — Evidence — Precautions  after  accident — Trials — 
Remarks  of  counsel — Damages — Charge  —  Error  in  charge — 
Correction, 

Where  in  an  action  against  an  electric  company  to  recover 
damages  fpr  the  death  of  plaintiff's  son  due  to  the  alleged  un- 
safe condition  of  an  electric  transformer,  an  instrument  at- 
tached to  a  pole  near  plaintiff's  premises,  the  purpose  •f  which 
was  tp  reduce  the  dangerous  current  of  electricity  passing 
through  the  main  wire  tp  a  safe  current  to  be  introduced  into 
houses  and  all  places  for  lighting  purposes,  the  reduction  being 
from  a  voltage  of  2,300  to  110,  it  appeared  that  deceased,  a 
fifteen-year-old  boy,  went  to  the  barn  and  turned  on  the  light; 
that  when  about  to  leave,  deceased  attempted  to  turn  the  switch 
for  the  purpose  of  extinguishing  the  light,  and  received  a  shock 
which  killed  him,  the  doctrine  of  res  ipsa  loquitur  is  applicable 
and  a  verdict  for  the  plaintiff  will  be  sustained.       ^ 

In  such  a  case  it  was  error  to  overrule  a  motion  to  strike  out 
evidence  introduced  under  an  offer  to  prove  that  shortly  after 
the  accident  repairs  to  the  transformer  were  made  by  defend- 
ant. 

It  is  settled  law  in  Pennsylvania  that  evidence  of  precautions 
taken  after  an  alleged  negligent  act  is  not  admissible  for  the 
purpose  of  showing  antecedent  negligence. 

In  such  case  it  was  error  to  refuse  a  continuance  moved  for 
on  the  ground  of  improper  remarks  by  plaintiff's  counsel  in  his 
speech  to  the  jury,  where  it  was  admitted  that  he  said  that 
defendant's  negligence  might  have  justified  a  verdict  of  man- 
slaughter in  a  prosecution  against  the  officer  of  defendant  com- 
pany for  criminal  neglect  and  that  when  the  remark  was 
brought  to  the  attention  of  the  court,  plaintiff's  counsel  not 
only  failed  to  withdraw  it  but  said,  "I  reiterate  it  now." 

In  such  case  the  complaint  that  the  instructions  to  the  jury 
as  to  the  measure  of  damages  were  not  sufficiently  definite,  was 
not  groimd  for  reversal,  where,  although  in  the  general  charge 
the  trial  judge  did  not  limit  the  jury  to  finding  the  present 
worth  of  the  sum  at  which  the  decedent's  services  were  valued, 
after  his  attention  was  called  to  the  omission  he  gave  further 
instructions  to  the  effect  that  in  estimating  the  value  of  future 
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services  the  jury  could  allow  only  the  present  worth  of  the  sum 
which  they  might  find  the  value  of  those  services  to  be.  Seeher- 
man  ▼•  WUkes-Barre  Co.,  11. 

6.  Failure  t0  repair — Streets — Dedication — Subsequently  in- 
corporated borough — A  cceptance — Evidence — User — Munici- 
palities.   Kniss  ▼•  Dnqnesne  Boro.,  417. 

7.  Independent  agency  —  Automobiles  —  Child  playing  with 
brakes — Drift  down  grade — Pedestrian — Judgment  for  defend- 
ant n,  0,  V. — Injuries — Proxim^ate  cause. 

The  rule  is  well  settled  that  in  order  to  recover  for  injuries 
alleged  to  have  been  caused  by  negligence,  the  injury  must  be 
the  natural  and  probable  consequence  of  the  negligent  act,  and 
if  the  facts  as  to  the  cause  ©f  the  injury  are  not  disputed,  the 
question  of  proximate  cause  becomes  one  of  law  for  the  court. 

It  is  not  sufficient  in  such  action  merely  to  prove  that  de- 
fendant was  negligent;  there  must  also  be  evidence  that  the 
negligence  was  the  proximate  cause  of  the  injury  sustained. 
Where  it  appears  that  the  injury  was  caused  by  the  independ- 
ent intervention  of  an  agency  over  which  defendant  had  no 
control,  binding  instructions  should  be  given  for  defendant. 

In  an  action  to  recover  damages  from  the  owner  of  an  auto- 
mobile, it  appeared  that  defendant's  chauffeur  had  set  the 
brakes  and  left  the  car  standing  at  the  curb,  on  a  down  grade, 
that  a  boy  in  passing  rattled  the  brake,  whereby  it  was  released 
and  the  car  started  down  the  street  striking  plaintiff.  Plaintiff 
contended  that  the  chauffeur  was  negligent  in  not  haying 
turned  the  front  wheel  against  the  curbstone  before  he  left  the 
car.  The  trial  judge  submitted  the  case  to  the  jury  which 
found  a  verdict  upon  which,  judgment  was  entered.  Held,  that 
if  defendant  was  negligent  in  leaving  the  car  as  shown  by  the 
evidence,  yet  the  interference  of  the  boy,  not  defendant's  negli- 
gence, was  the  cause  of  the  injury  and  the  judgment  was  re- 
versed and  entered  for  the  defendant.  Bhad  ▼•  Dnanesne 
X4ff]it  Co^  409. 

8.  Master  and  servant — Automobiles — Chauffeur — Chauffeur 
furnished  by  garage. 

In  order  to  hold  the  owner  of  an  automobile  liable  for  the 
negligence  of  the  driver  it  is  not  necessary  to  show  the  driver  to 
have  been  in  the  general  employment  of  the  defendant,  or  that 
he  was  under  any  special  engagement  of  service  to  him,  or  en- 
titled to  compensation  from  him  directly.  It  i§  enough  that  at 
the  time  of  the  accident  he  was  in  charge  of  the  defendant's 
property  by  his  assent  and  authority,  engaged  in  his  business, 
and,  in  respect  to  that  property  and  business,  under  his  con- 
troL 
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Where,  in  an  action  against  the  owner  of  an  automobile  to 
recover  damages  for  injuries  sustained  through  the  operation 
of  the  car  while  being  driven  by  a  chauffeur,  the  disputed  ques- 
tion was  whether  the  relation  of  master  and  servant  existed  be- 
tween the  owner  and  the  chauffeur,  the  court  properly  charged 
the  jury  that  such  relationship  existed  and,  that  defendant  was 
liable  if  {he  chauffeur  was  negligent,  where  it  appeared  that  the 
defendant  had  no  regular  chauffeur  and  did  not  drive  the  car 
himself,  but  whenever  he  used  the  car  procured  a  driver  from 
a  garage  at  a  stipulated  rate,  which  he  paid  directly  to  the 
garage  on  a  monthly  accouiit;  that  the  driver  on  each  oc- 
casion was  selected  by  the  garage  from  among  its  employees; 
and  that  the  accident  in  question  occurred  while  the  chauffeut 
was  engaged  in  driving  the  car  back  to  the  garage  after  the  de- 
fendant had  been  driven  to  a  given  destination.  Jimmo  ▼•• 
Friok,  353. 

9.  Master  and  servant — Electric  companies  —  Contributory 
negligence — Case  for  jury — Damages — Death. 

Where  in  an  action  to  recover  damages  for  the  death  of 
plaintiff's  husband  it  appeared  that  deceased  was  engaged  in 
stringing  a  telephone  wire  from  one  side  of  the  street  to  an- 
other, that  the  wire  came  in  contact  with  a  high  tension  wire, 
and  that  deceased  was  ordered  by  his  superior  to  cut  the  wire 
with  pliers  whereby  he  received  the  electric  shock  which  caused 
his  death,  the  case  was  properly  submitted  to  the  jury. 

Where,  in  such  case,  defendant  offered  evidence  that  the  su- 
perior of  deceased  ordered  plaintiff  to  "get  up  on  the  wagon  and 
cut  the  wire"  it  was  competent  for  the  plaintiff  to  prove  that 
the  wagon  was  not  a  place  of  safety. 

Where  an  employee  was  working  imder  the  immediate  jBuper- 
vision  of  a  superior,  who  was  urging  him  to  exercise  haste,  he 
was  not  required  to  use  the  same  measure  of  care  as  he  would 
have  been  required  to  use  except  for  the  haste  urged  by  the  em- 
ployer, and  the  question  of  the  contributory  negligence  of  the 
deceased  was  for  the  jury. 

In  an  action  by  a  widow  to  recover  damages  for  the  death  of 
her  husband,  where  sevjBral  witnesses  on  the  part  of  the  plain- 
tiff testified  as  to  the  age  of  the  deceased,  the  expectancy  of  his 
life,  his  occupation,  the  wages  he  was  receiving  at  and  before 
the  time  of  the  accident,  the  condition  of  his  health,  his  habits 
of  life  as  to  industry,  and  that  deceased  was  living  with  and 
keeping  his  wife  and  children,  there  is  sufficient  to  warrant  a 
verdict  for  substantial  damages,  although  there  may  be  no  proof 
by  direct  evidence  of  the  actual  amount  in  money  contributed 
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by  the  husband  for  the  benefit  of  his  wife  and  family.    Foiter 
▼•  Bntler  Oonnty  Iiiglit  Co.,  590. 

10.  Master  and  servant — Interstate  commerce — Federal  Em- 
ployers* Liability  Act — Pleadings — Amendments  —  Statute  of 
limitations. 

The  Federal  Employers'  Liability  Act  of  April  22,  1908,  c. 
149,  35  U.  S.  Stat.  65,  supersedes  the  laws  of  the  State  upon  all 
matters  withjn  its  scope  and  in  cases  involving  accidents  to  the 
employees  of  railroad  companies  when  engaged  in  interstate 
conmierce,  the  state  laws  must  be  regarded  as  nonexistent. 

The  common  law  liability  of  a  railroad  company  when  en- 
gaged in  intrastate  commerce  continues  and  the  right  to  re- 
cover from  it  for  negligence  when  so  engaged  is  still  subject  to 
coBMnon  law  rules. 

Where  an  act  of  congress,  and  not  the  common  law,  gives  a 
right  of  recovery  the  plaintiff's  pleadings  must  show  that  his 
case  is  within  the  Federal  statute  and  proof  of  this  is  a  material 
part  of  his  case. 

While  it  must  affirmatively  api)ear  by  distinct  averments  in 
the  statement  of  a  cause  of  action  brought  under  the  Federal 
Employers'  Liability  Act  that  the  defendant  was  engaged  in 
interstate  commerce  at  the  time  of  the  grievances  complained 
of,  special  reference  to  the  act  of  congress  in  the  declaration  is 
not  essential.  The  act  is  controlling  if  the  averments  of  the 
statement  show  that  at  the  time  of  the  alleged  negligent  acts 
of  the  railroad  company  it  was  engaged  in  interstate  com- 
merce. 

While  a  plaintiff  pleading  only  a  common  law  right  of  action 
against  a  railroad  company  may  not  invoke  the  Federal  Em- 
ployers' Liability  Act,  the  company  in  its  defense  may  rely 
upon  the  act  of  congress  if  it  can  show,  or  the  testimony  offered 
by  the  plaintiff  shows,  that  defendant  was  engaged  in  inter- 
state commerce  at  the  time  that  the  plaintiff  was  injured., 

The  question  whether  a  statement  of  claim  in  an  action  for 
negligence  may  be  amended  so  as  to  bring  the  case  within  the 
Federal  Employers'  Liability  Act  of  1908,  after  the  time  fixed 
by  the  act  within  which  the  action  may  be  brought  has  expired, 
is  a  Federal  question,  and  the  decisions  of  the  Supreme  Court 
of  the  United  States  thereupon  are  controlling. 

Where,  in  an  action  against  a  railroad  company  for  personal 
injuries  sustained  by  an  employee  of  a  railroad  company  en- 
gaged in  interstate  commerce,  ihe  statement  of  claim  alleges 
a  common  law  right  of  action  and  does  not  plead  the  act  of 
congress  or  state  facts  bringing  the  case  within  the  operating 
of  the  act,  plaintiff  cannot  be  permitted  to  amend  his  ptate- 
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ment  of  claim  after  the  statute  of  limitationB  has  nrn^  so  as 
to  bring  the  ease  within  the  act  of  congress,  as  to  permit  him 
so  to  do  would  in  effect  introduce  a  new  cause  of  action. 

In  an  action  to  recover  damages  for  personal  injuries  sus- 
tained by  the  employee  of  a  railroad  company  while  engaged 
in  interstate  commerce,  the  statement  of  claim  did  not  rely 
upon  the  acts  of  congress  or  state  that  defendant  was  engaged 
in  interstate  commerce  at  the  time  of  the  injury,  but  averred 
a  common  law  right  of  action.  It  appeared  that  plaintiff  had 
accepted  benefits  as  a  member  of  defendant's  relief  association, 
thereby  precluding  his  recovery  at  common  law;  plaintiff 
sought  to  amend  his  statement  of  claim  so  as  to  aver  a  cause  of 
action  under  the  Federal  Employers'  Liability  Act  of  1908, 
which  provides  that  the  acceptance  of  benefits  in  such  cases 
shall  not  be  a  defense.  It  appeared  that  the  two-year  period 
fixed  by  the  act  in  which  an  action  may  be  brought  thereunder, 
had  expired.  Held,  that  the  amendment  could  not  be  permit- 
ted.   Hosartj  ▼•  P.  ft  R.  R.  Co.,  236. 

11.  Master  and  servant  —  Joint  tort  feasors  —  Suit  against 
master — Prior  suit  against  servant — Res  adjudicata — Binding 
instructions  for  defendant. 

Joint  tort  feasorship  can  only  be  afiirmed  when  the  parties 
charged  have  a  community  of  interest  in  the  object  and  pur- 
poses of  the  undertaking  and  an  equal  right  to  direct  and 
govern  the  movements  and  conduct  of  each  other  in  respect 
thereto.  Master  and  servant  cannot  be  said  to  be  engaged  in  a 
conmion  enterprise,  for  when  they  so  engage  they  cease  to  stand 
in  that  relation  towards  each  other. 

Since  the  joint  tort  feasors  are  in  pari  delicto,  the  injured 
party  has  a  right  to  maintain  his  action  against  each,  and  al- 
though he  began  his  attempt  to  recover  his  comp^isation  by 
suing  one,  his  right  to  sue  each  of  the  others  in  separate  actions 
can  be  barred  only  as  meanwhile  he  has  received  compensation. 
Where,  however,  a  person  has  been  injured  through  the  negli- 
gence of  a  servant  of  another,  he  may  sue  either  master  or 
servant,  the  one  for  actual  negligence,  the  other  for  imputed 
negligence,  but  if  he  sue  the  one  and  obtain  judgment,  he  can- 
not afterwards  sue  the  other,  although  he  has  not  realized  on 
the  judgment  obtained. 

In  an  action  to  recover  damages  for  injuries  inflicted  upon 
plaintiff  through  the  negligence  of  defendant's  servant,  defend- 
ant offered  to  prov^  by  a  court  record  that  plaintiff  had  recov- 
ered judgment  against  the  servant  for  the  same  act  for  which 
the  action  was  brought.  The  lower  court  excluded  the  evidence 
and  the  jury  foimd  a  verdict  for  plaintiff.    Held,  that  the  evi- 
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dence  was  admissible  and  the  judgment  was  reversed  with  a 
▼enire  facias  de  novo.    Betolier  ▼•  MeCliesaLey,  394. 

12.  Master  and  servant  —  Scaffold  —  Defective  fastening — 
Fall — Fellow  servant  rule — Case  for  jury — Act  of  June  10, 
1907,  P.  L.  523. 

In  an  action  by  an  employee  against  a  contractor  to  recover 
damages  for  personal  injuries  resulting  from  a  fall  occasioned 
by  the  alleged  failure  of  the  defendant  to  properly  fasten  scaf- 
fold uprights  used  in  the  construction  of  a  porch,  the  case  is 
for  the  jury  and  a  verdict  and  judgment  for  the  plaintiff  will 
be  sustained  where  it  appears  that  the  scaffold  had  been  placed 
in  position  by  defendant's  foreman,  that  plaintiff,  who  took  no 
part  in  its  erection  or  use  was  directed  to  tear  the  scaffold 
down,  and  while  engaged  in  so  doing,  in  order  to  avoid  crossing 
over  a  stairway  between  joists,  swung  outside  and  around  one 
of  the  uprights  when  it  pulled  out  and  threw  him  to  the  groimd, 
causing  the  injuries  complained  of. 

In  such  case  where  the  foreman  acted  in  a  dual  capacity,  not 
only  in  doing  the  work  himself  but  in  exercising  supervision 
over  the  manner  and  method  of  doing  the  work,  the  defendant 
was  properly  held  liable  for  his  negligence. 

In  such  case  plaintiff's  right  to  recover  was  not  wholly  de- 
pendent upon  the  provisions  of  the  Act  of  June  10,  1907,  P.  L. 
623,  providing  that  the  fellow  servant  rule  shall  not  be  a  de- 
fense in  certain  cases,  where  there  was  evidence  that  the  fore- 
man used  a  faulty  method  of  construction  in  the  erection  of  the 
scaffold,  which  if  believed  would  tend  to  fix  direct  liability  on 
defendant  for  plaintiff's  injuries,  irresx)ective  of  said  act. 
KleniJBg  T.  Greenfleld  Lnmber  Co^  516. 

18.  Master  and  servant  —  Street  company  —  Molding  —  Ex- 
plosion— Vice-principal — Foreman — Act  of  June  10, 1907,  P.  L. 
623 — Contributory  negligence — Assumption  of  risk — Damages 
— Failure  to  secure  medical  attention — Release — Fraud — Case 
for  jury. 

In  an  action  by  an  employee  against  a  steel  company  to  re- 
cover damages  for  personal  injuries  resulting  from  the  ex- 
plosion of  a  casting  covered  with  sand,  over  which  plaintiff 
was  pouring  molten  iron,  under  the  direction  of  a  foreman,  the  • 
case  is  for  the  jury  and  a  verdict  for  the  plaintiff  will  be  sus- 
tained where  it  appeared  that  the  sand  had  not  been  properly 
warmed  for  the  reception  of  the  molten  iron,  rendering  the 
operation  dangerous,  and  causing  the  accident,  and  that  plain- 
tiff had  inquired  of  the  foreman  and  had  been  informed  that 
the  sand  had  been  warmed  and  that  everything  was  all  right. 

In  such  case,  where  it  appeared  that  the  foreman  had  general 
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charge  of  the  molding  room  with  power  to  employ  and  dis- 
charge workmen,  he  was  a  vice-principal  charged  with  the  duty 
of  providing  a  safe  place  to  work  for  defendant's  employees, 
and  under  the  Act  of  June  10, 1907,  P.  L.  623,  his  act  in  order- 
ing the  plaintiff  to  pour  the  casting  could  not  he  held  to  he 
the  act  of  a  fellow  servant,  as  he  was  a  person  within  the  mean- 
ing of  the  act  to  whose  order  the  employee  was  hoimd  to  con- 
form and  did  conform  and  was  injured  in  consequence. 

In  such  case  the  foreman  having  informed  plaintiff  that 
everything  was  all  right,  the  latter  cannot  as  a  matter  of  law 
be  held  guilty  of  contributory  negligence  in  standing  where  he 
might  be  hurt  by  an  explosion. 

In  such  case  whether  plaintiff  assumed  the  risk  of  his  position 
was  for  the  jury. 

In  such  case  where  plaintiff's  eyes  were  damaged  by  the  ex- 
plosion and  he  was  advised  to  have  one  eye  removed,  after  it  had 
become  blind,  in  the  hope  of  saving  the  other  eye,  but  this  was 
not  done  promptly  so  that  ultimately  both  eyes  were  lost,  the 
question  whether  he  was  entitled  to  recov.er  for  the  loss  of  both 
eyes  was  properly  submitted  to  the  jury,  in  the  absence  of  defi- 
nite and  clear  evidence  that  earlier  removal  would  have  saved 
the  second  eye,  under  instructions  that  it  was  plaintiff's  duty 
after  the  accident  to  do  what  a  reasonable  and  prudent  man 
would  have  done  under  like  circumstances  to  alleviate  his  con- 
dition and  mitigate  the  damages,  and  that  his  failure  to  do  so 
would  relieve  the  defendant  from  all  additional  damages  result- 
ing therefrom. 

In  such  case  the  validity  of  a  release  discharging  defend- 
ant from  all  damages  occasioned  by  the  accident  in  consider- 
ation of  the  payment  of  money,  was  proi)erly  submitted  to  the 
jury,  where  there  was  evidence,  although  contradicted,  that 
plaintiff  had  been  induced  to  sign  the  release  by  the  fraud  of  an 
agent  of  the  insurance  company,  who  falsely  pretended  to 
have  received  a  message  from  plaintiff's  physician  as  to  the  ex- 
tent of  his  injuries. 

In  such  case  the  amount  of  the  judgment  was  reduced  by  the 
amount  paid  at  the  time  the  release  was  given.  Vaaomer  ▼• 
Osbora  Maeliine  Co.,  47. 

14.  Master  and  servant  —  Vice-principal — Unusual  emer- 
gency— Invitee — Dangerous  condition  of  premises — Case  for 
jury. 

The  emergency  of  an  accident  or  an  unusual  condition  which 
requires  prompt  action  may  invest  the  representative  of  a  com- 
pany highest  in  authority  who  is  then  present  with  power  to 
do  such  things  as  are  reasonable  to  meet  the  emergency. 
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The  chief  engineer  of  a  mining  company,  who  finds  an  em- 
ployee in  a  dying  condition  as  the  result  of  an  accident^  is  in- 
vested with  authority  by  the  emergency  to  summon  a  physician 
to  attend  such  employee. 

Such  physician,  having  been  invited  upon  the  premises,  does 
not  as  a  matter  of  law  exceed  his  invitation  in  using  a  telephone 
to  call  for  aid  for  tbe  injured  man,  and  if  while  using  the  tele- 
phone such  physician  is  injured  in  consequence  of  defects  there- 
in, the  company  may  be  held  liable  therefor. 

In  such  case  it  is  not  material  that  the  company  had  no 
knowledge  or  notice  that  the  premises  were  in  a  dangerous  con- 
dition, no  time  to  repair  them,  and  did  not  know  that  plaintiff 
contemplated  going  on  the  premises,  the  negligence  alleged  and 
shown  being  the  defective  construction  of  electric  lines  and  the 
failure  to  provide  safeguards  to  prevent  a  broken  uninsulated 
power  wire  falling  upon  the  telephone  wire. 

The  case  was  for  the  jury  in  an  action  of  trespass  by  a  doc- 
tor against  a  mining  company  to  recover  damages  for  personal 
injuries,  where  it  appeared  that  the  defendant  operated  high 
power  tension  wires  and  telephone  wires  on  the  same  poles,  with 
no  provision  to  prevent  the  telephone  wires  from  coming  in  con- 
tact with  the  high  tension  wires,  which  were  not  insulated,  and 
with  other  customaiy  safeguards  not  provided;  that,  as  a  re- 
sult of  an  electrical  storm,  the  power  wire  broke  and  fell  upon 
the  telephone  wire,  and  defendant's  engineer  discovering  an- 
other employee  lying  dead  or  unconscious  in  a  building,  sent  a 
messenger  to  summon  a  doctor,  who  responded  to  the  call  and 
being  unable  to  determine  whether  the  stricken  man  was  dead 
or  alive,  used  the  telephone  to  summon  aid  and  was  seriously  in- 
jured by  the  electric  current.  Jones  ▼•  Peniuu  O.  Sc  O.  Co.. 
339.  ^ 

15.  Mines  and  mining — Anthracite  Goal  Mine  Act  of  June 
?y  1891,  P.  L.  176,  AHicle  XII,  Rule  16;  AHicle  XVII,  Sec- 
tion i. 

A  workman  was  riding  on  a  loaded  car  from  the  bottom  of  a 
inine  to  the  surface;  no  other  means  of  exit  had  been  pro- 
vided. Through  the  negligence  of  the  engineer  of  the  hoisting 
engine,  the  relief  valve  of  the  engine  was  not  open,  and  the  car 
yrsLS  carried  beyond  the  landing.  The  workman,  fearing  that 
he  would  be  thrown  back  down  the  slope,  jumped  from  the  car 
find  was  killed.  In  an  action  by  his  wife  to  recover  for  his 
death,  plaintiff  contended  that  the  proximate  cause  of  the  acci- 
dent was  the  negligence  of  defendant  in  failing  to  observe  Rule 
16,  of  Article  XII,  of  the  Anthracite  Coal  Mine  Act,  provid- 
ing that  no  person  shall  ride  upon  or  against  any  loaded  car, 
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cage  or  gunboat  in  any  shafts  slope  or  plane  in  and  about  a 
mine  or  a  colliery  and  that  **for  any  injury  to  person  or  prop- 
erty occasioned  by  any  violation  of  the  act,  or  any  failure  to 

comply  with  its  provisions a  right  of  action  shall  accrue 

to  the  party  injured and  in  case  of  loss  of  life to 

the  widow  and  lineal  heirs  of  the  person  whose  life  shall  be 
lost."  Defendant  contended  that  although  there  was  a  viola- 
tion of  the  said  statute  such  violation  did  not  contribute  to 
the  death  of  plaintiff's  husband,  as  the  accident  would  have 
occurred  just  the  same  had  the  car  been  empty  and  that  the 
death  resulted  solely  from  the  negligence  of  the  engineer  who 
was  a  fellow  servant  of  the  decedent.  The  trial  judge  sub- 
mitted the  case  to  the  jury,  which  found  a  verdict  for  plaintiff. 
Held,  the  court  properly  entered  judgment  for. the  defendant 
non  obstante  veredicto.    Masvire  ▼.  P.  ft  B.  C.  ft  I.  Co^  6. 

16.  Municipalities — Change  of  grade — Damages — FofUure  to 
conform  to  grade — Resulting  damages — Nonsuit. 

Where  a  property  owner  has  collected  damages  from  a  mu- 
nicipality to  compensate  him  for  the  cost  of  raising  his  house, 
in  consequence  of  the  change  of  grade  of  a  street,  and  instead 
of  raising  his  house  chooses  to  permit  his  property  to  remain 
in  its  depreciated  condition,  he  does  this  at  his  own  risk  and  is 
not  in  position  to  complain  of  harmful  results  therefrom. 

Where  a  property  owner  collected  damages  from  a  city,  to 
compensate  him  for  injury  to  his  property  in  consequence  of 
the  change  of  grade  of  the  street,  and  did  not  raise  his  property 
to  conform  to  the  new  grade,  and  in  consequence  thereof  sur- 
face drainage  leaked  into  his  property  causing  damage,  the 
court  properly  directed  a  verdict  for  the  defendant  in  an  action 
against  the  city  to  recover  damages  for  the  injuries  sustained. 
Stvokenuum  ▼.  Pittsbi&rslM  807. 

17.  Municipalities — Defective  street — Depression  in  street — 
Conflict  in  testimony. 

In  an  action  to  recover  damages  for  the  death  of  plaintiff's 
husband,  caused  by  his  being  jolted  from  a  wagon  upon  which 
he  was  riding  on  a  public  street  in  defendant  municipality, 
where  it  appeared  that  the  accident  resulted  from  the  sliding 
or  dropping  of  the  wheel  into  a  rut  or  depression  in  the  brick 
pavement,  and  plaintiff's  evidence  tended  to  show  that  the  hole 
was  six  or  eight  feet  long,  three  or  four  feet  wide  and  five  to 
ten  inches  deep  and  had  existed  for  about  a  year,  the  case  was 
for  the  jury,  and  a  verdict  and  judgment  for  plaintiff  were  sus- 
tained, although  there  was  some  evidence  that  the  driver  of 
the  wagon  was  intoxicated;  that  his  condition  contributed  to 
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the  accident,  and  that  deceased  participated  in  his  carelessness. 
Baekar  ▼•  Aspinwall  Boro.»  541. 

18.  Municipalities — Highways — Defects' — Death  —  Circum- 
stantial proof — Oontributory  negligence  —  Proximate  cause  — 
Case  for  jury. 

In  actions  to  recover  damages  for  accidents  resulting  in 
death,  there  must  be  affirmative  proof  of  negligence  before  re- 
covery can  be  had,  but  it  is  not  always  essential  that  there 
should  be  an  eye  witness  of  the  occurrence.  The  proof  may 
be  furnished  by  the  circumstances  themselves;  the  test  is 
whether  they  are  such  as  to  satisd^^reasonable  and  well  balanced 
minds  that  the  accident  resulted  from  the  negligence  of  the 
defendant. 

In  an  action  to  recover  damages  for  the  death  of  plaintiff's 
husband,  it  appeared  that  while  deceased  was  walking  on  a 
public  road  at  night  he  fell  down  an  embankment  and  received 
injuries  which  caused  his  death.  There  was  evidence  of  a  dan- 
gerous gulley  in  the  road,  extending  from  the  outer  wheel 
track  under  the  guard  rail  of  the  embankment,  and  it  appeared 
that  just  before  the  accident,  deceased  was  seen  leading  a  blind 
horse  along  the  road  toward  the  place  where  the  gulley  was, 
and  that  shortly  thereafter  he  was  found  at  the  foot  of  the  em- 
bankment. There  was  evidence  that  the  gulley  was  of  such 
size  and  character  that  the  accident  might  have  been  caused 
by  deceased  falling  into  it  and  rolling  down  the  embankment. 
Defendant  offered  evidence  that  deceased  was  intoxicated, 
which,  however,  was  disputed.  Held,  that  the  question  of  de- 
fendant's negligence,  the  contributory  negligence  of  deceased, 
and  the  proximate  cause  of  the  accident  were  for  the  juiy. 
BaajuiU  ▼.  Sylvanla  Twp.,  156. 

19.  Municipalities — Streets — Defects — Pedestrians  —  Cross- 
ing hetween  crossings — Contributory  negligence — Nonsuit, 

A  pedestrian  has  the  right  to  cross  over  a  public  street  at 
any  point  he  elects,  but  where  a  convenient  crossing  has  been 
provided,  it  is  his  duty  to  adopt  such  crossing  unless  he  have 
reasonable  ground  for  rejecting  it.  Where  he  does  reject  it 
and  adopts  another  way,  for  no  adequate  reason,  he  assumes 
the  risk  of  every  danger  arising  out  of  municipal  neglect  that 
would  have  been  avoided  had  he  used  the  established  crossing. 

If  a  street  crossing  is  obstructed  or  in  a  dangerous  condition 
so  as  to  deter  an  ordinarily  prudent  man  from  using  it  he  may 
walk  elsewhere. 

Ordinarily  the  question  whether  an  excuse  advanced  for  re- 
jecting a  crossing  is  reasonable  or  not  is  for  the  jury,  but 
where  no  reason  is  expressed  and  no  conclusion  is  derivable 
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from  the  facts  and  circumstances  except  that  the  choice  of  the 
way  was  inconsiderately  and  negligently  made,  it  is  the  duty 
of  the  court  to  so  pronounce. 

In  an  action  against  a  municipality  to  recover  damages  for 
injuries  sustained  by  a  pedestrian  from  a  fall  caused  by 
stepping  in  a  hole  while  crossing  a  street,  a  compulsory  nonsuit 
was  properly  entered  where  it  appeared  that  the  plaintiff  at- 
tempted to  cross  the  street  at  night  at  a  point  where  there  was 
no  defined  pathway,  that  it  was  so  dark  that  she  could  not  see 
the  ground  before  her,  and  her  arms  were  so  encumbered  that 
she  could  make  little  or  no  use  of  them  in  defending  herself 
against  possible  accident;  although  plaintiff  knew  that  by  pass- 
ing down  the  side  walk  a  distance  of  one  hundred  and  fifty  or 
two  hundred  feet  she  could  reach  a  public  crossing  .which  was 
well  lighted  and  afforded  a  safe  way.  Watts  ▼•  PljnioiitlL 
Boro.9 185. 

20.  Municipalitiea — Streets — Holes — Vehicle  driver — Fall — 
Proximate  cause — Contributory  negligence — Nonsuit, 

Wh^i  negligence  is  averred  as  the  cause  of  injuries  sus- 
tained it  is  not  sufficient  that  the  injured  plaintiff  establishes 
merely  the  negligence  alleged;  he  must  show  that  it  was  the 
cause  of  his  injuries. 

Where  in  an  action  against  a  municipality  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  in  consequence  of  being 
jolted  from  the  wagon  which  he  was  driving,  it  was  alleged  that 
the  accident  occurred  as  the  result  of  a  wheel  of  the  wagon 
falling  into  a  hole  which  defendant  had  negligently  allowed  to 
remain  in  a  public  street,  a  compulsory  nonsuit  was  properly 
entered  where  the  evidence  failed  to  show  that  the  wheel  of 
plaintiff's  wagon  fell  into  the  hole,  or  that  in  consequence  of 
such  fall  into  the  hole  he  was  jolted  from  the  wagon. 

In  such  case  where  the  accident  occurred  oh  a  clear  day  and 
the  hole  was  of  such  dimensions  that  the  plaintiff  could  not 
have  avoided  seeing  it  from  the  wagon  if  he  had  exercised  ordi- 
nary care,  a  nonsuit  could  properly  have  been  entered  on  the 
ground  of  contributory  negligence.    Stem  •▼•  Beading,  96. 

21.  Railroad  companies — Grossing — Death — Evidence — Suf- 
ficiency— Judgment  for  defendant  n.  o.  v. 

Where,  in  an  action  of  trespass  to  recover  damages  for  the 
death  of  plaintiff's  husband,  who  was  killed  by  a  locomotive 
while  endeavoring  to  cross  railroad  tradks  at  a  private  crossing, 
there  was  uncontradicted  testimony  that  warnings  were  given 
by  two  distinct  whistles  blown  before  the  train  reached  the 
crossing  and  that  the  bell  had  been  continuously  rung  for  fif- 
teen hundred  feet,  where  the  only  witness  testifying  for  plain- 
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tiff,  although  stating  that  he  did  not  hear  any  hell  abo  ad- 
mitted that  he  was  busily  engaged  at  work  on  a  flower  bed  at 
the  time  of  the  accident^  the  evidence  of  such  witness  was 
merely  negative  in  character  and  was  not  sufficient  to  overcome 
the  t^timony  of  defendant's  witnesses,  and  the  entry  of  judg- 
ment for  defendant  n.  o.  v.  was  proper.  Kubrak  ▼•  Peniuu  B. 
B.  Co.,  879. 

22.  Railroad  companieB — Infant  trespassers  on  track — Rescue 
— Injury  to  rescuer — Case  for  jury. 

Where  in  an  action  against  a  railroad  company  to  recover 
damages  for  personal  ihjuries  sustained  in  consequence  of 
plaintiff's  being  struck  by  defendant's  train  it  appeared  that 
plaintiff's  infant  child  was  trespassing  upon  the  track  where 
she  could  have  been  seen  from  an  approaching  train  for  nine 
hundred  feet>  that  defendant's  train  approached  endangering 
the  child's  life  and  that  while  plaintiff  was  endeavoring  to 
rescue  the  child,  he  was  struck  by  the  train  and  suffered  the  in- 
juries complained  of,  the  case  was  for  the  jury  and  a  judgment 
on  a  verdict  for  plaintiff  was  sustained  by  an  equally  divided 
court.     Alemento  ▼•  Besaemer  A  !<•  £•  B.  B.  Co.,  588. 

23.  Railroad  companies — Passengers  on  platform — Death — 
Contributory  negligence — Nonsuit. 

A  nonsuit  was  properly  entered  in  an  action  to  recover  dam- 
ages for  the  death  of  plaintiff's  husband,  where  it  appeared 
that  decedent  had  been  dozing  in  a  station,  that  being  apprised 
that  the  train  was  coming,  he  rushed  out  upon  the  platform 
and  while  still  in  a  dazed  condition  was  struck  by  the  pilot 
beam  of  the  approaching  locomotive,  particularly  where  it  ap- 
peared that  the  train  was  visible  for  six  hundred  feet,  that  its 
headlight  was  burning,  and  that  there  were  six  lights  about  the 
station.    Iieard  ▼.  Penna.  B.  B.  Co.,  289. 

24.  Railroad  companies — Stop,  look,  listen — Crossings — Con- 
tributory negligence — Binding  instructions  for  defendant 

Where  in  an  action  to  recover  damages  for  injuries  sus- 
tained by  a  pedestrian  in  consequence  of  being  struck  by  a  loco- 
motive at  a  crossing,  it  appeared  that,  although  plaintiff 
stopped  at  the  first  of  the  three  tracks  of  the  crossing,  and 
thereafter  went  rapidly  across  to  the  third  track  without  look- 
ing for  an  approaching  train,  when  she  was  struck;  that  the 
accident  occurred  on  a  clear,  sunshiny  afternoon,  and  that 
plaintiff  was  thoroughly  familiar  with  the  surrounding  condi- 
tions and  had  an  imobstructed  view  when  she  came  to  the  third 
track,  binding  instructions  should  have  been  given  for  defend- 
ant.   Bavlaon  -Wd  Peana.  B.  B.  Co.,  366. 
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25.  Street  railway  companies — Passengers — Intoxicated  paS' 
sengers — Ejection  from  car — Death — Proximate  cause. 

If  a  passenger  is  received  upon  a  street  car,  in  an  intoxicated 
condition,  which  is  apparent  to  the  carrier's  employee,  a  higher 
degree  of  care  toward  him  is  required  than  in  the  case  of  a  pas- 
senger in  full  possession  of  his  faculties. 

Where  a  passenger  who  is  intoxicated  is  removed  from  a  t^ar 
by  the  carrier's  employee,  and  is  thereafter  injured,  the  ques- 
tions whether  the  carrier  exposed  such  passenger  to  danger, 
^hich  because  of  his  intoxication  he  was  unable  to  guard 
against,  and  whether  that  exposure  was  the  proximate  cause 
of  his  injury,  are  usually  questions  for  the  jury;  where  how- 
ever it  cannot  be  said  that  the  only  reasonable  inference  to  be 
drawn  from  the  evidence  is  that  defendant's  act  was  the  sole 
and  proximate  cause  of  the  injury  it  is  error  to  submit  the 
case  to  the  jury  to  guess  as  to  proximate  cause. 

Where,  in  an  action  to  recover  damages  for  the  death  of 
plaintiff's  husband,  it  appeared  that  deceased  had  boarded  a 
street  car  in  an  intoxicated  condition;  that,  after  failing  to 
leave  the  car  at  the  proper  station,  deceased  was  removed  from 
the  car  at  another  station  l)y  the  conductor;  that  he  started  to 
walk  home  and  increased  his  intoxication  on  the  way  by  tak- 
ing additional  drinks;  that  he  was  familiar  with  the  locality 
and  indicated  his  knowledge  of  where  he  was  going;  that  he 
an  hour  later  left  the  road  and  started  to  walk  upon  the  street 
railway  track  where  he  fell  and  was  injured  by  an  approaching 
car,  whereby  his  death  resulted,  binding  instructions  should 
have  been  given  for  defendant.  Kradel  ▼•  Pittsbnrsl^  H^  B. 
ft  H.  O.  By.  Co^  427. 

26.  Street  railway  companies — Passengers — Payment  of  fare 
— Injuries — Person  hoarding  moving  car, 

A  passenger  in  the  legal  sense  of  the  term  is  one  who  travels 
in  some  public  conveyance  by  virtue  of  a  contract^  express  or 
implied,  with  the  carrier,  as  to  the  payment  of  fare,  or  that 
which  is  accepted  as  the  equivalent  thereof. 

When  an  individual  gets  on  a  trolley  car  he  is  presumed  to 
be  there  lawfully  as  a  passenger,  having  paid  or  being  liable 
when  called  on  to  pay  his  fare.  In  an  action  against  the  car- 
rier for  personal  injuries  sustained  by  a  person  in  a  trolley 
car,  the  onus  is  upon  the  carrier  to  prove  affirmatively  that  he 
is  a  trespasser.  The  purchase  of  a  ticket  or  the  payment  of 
fare  is  not  essential  to  the  creation  of  the  relation  of  carrier 
and  passenger. 

To  constitute  a  person  boarding  a  street  railway  car  a  pas- 
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senger,  it  is  not  necessary  that  he  should  he  seen  or  recognized 
by  the  motorman  or  conductor  prior  to  an  accident. 

In  the  absence  of  a  rule  by  a  street  railway  company  pro- 
hibiting intending  passengers  getting  on  its  cats  while  in  mo- 
tion or  declining  to  accept  them  as  such  after  they  are  safely 
on  the  car,  an  individual  who  boards  a  car  in  motion  and  is  not 
seen  by  the  conductor  or  motorman  is  not  without  protection 
as  a  passenger  against  the  negligence  of  the  carrier. 

Whether  one  is  a  passenger  on  a  car  and  entitled  to  protec- 
tion as  such  is  usually  a  mixed  question  of  law  and  fact  and 
should  be  submitted  with  proper  instructions  to  the  jury. 

In  an  action  by  an  alleged  passenger  on  a  street  railway  car 
against  the  company  for  damages  for  personal  injuries,  where 
the  testimony  would  justify  a  jury  in  finding  that  the  plaintiff 
at  the  time  of  the  collision  was  on  the  rear  platform  of  the  car 
having  boarded  the  car  while  in  motion,  had  hold  of  one  of  the 
horizontal  handrails  which  extended  from  the  steps  to  the 
door  and  was  proceeding  to  enter  the  car,  the  question  as  to  the 
relation  of  the  plaintiff  to  the  street  railway  company  is  for  the 
jury.     B«rke1>ile  ▼•  Johnstown  Traction  Co.,  810. 

27.  Street  railways  ^  Automohile  —  Street  car  diagonally 
crossing  street — Read-on  collision — Contributory  negligence- 
Judgment  for  defendant  n,  o,  v. 

In  an  action  against  a  street  railway  company  to  recover  for 
injuries  sustained  by  the  driver  of  an  automobile  in  a  collision 
with  a  trolley  car  where  it  clearly  appeared  that,  while  the 
trolley  car  was  crossing  a  street  diagonally,  plaintiff  approached 
and  ran  violently  into  the  car;  that  the  motorman  in  charge 
had  it  under  full  control,  and  was  proceeding  cautiously  and 
must  have  been  in  plain  view  of  any  one  approaching,  and  that 
if  he  saw  the  automobile  he  would  have  been  justified  in  as- 
suming that  it  would  stop  before  reaching  the  track,  or  turn 
so  as  to  avoid  a  collision,  there  was  no  evidence  of  the  defend- 
ant's negligence  and  the  case  should  have  been  withdrawn 
from  ihe  jury. 

Where  in  such  case  it  appeared  that  at  the  point  of  collision 
there  was  a  street  space  sixty  feet  wide  on  the  side  of  the  track 
on  which  plaintiff  approached,  he  was  guilty  of  contributory 
negligence  in  failing  either  to  stop  and  let  the  car  pass,  or  to 
give  it  a  wide  berth  by  turning  to  either  side.  SSarrey  ▼. 
PklladelpliU  B.  T.  Co.,  220. 

28.  Street  railways — Passenger  cdighting — Premature  start- 
ing of  car — Signals — Presumption — Acts  of  passengers — Trials 
— Witnesses — Credibility — Charge — Harmless  error  —  Failure 
to  object — Waiver — Case  for  jury. 
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As  a  general  rule  the  credibility  of  witnesses  is  for  the  jury. 

Where  in  an  action  for  negligence  defendant's  witnesses 
testify  to  a  state  of  facts,  which  if  believed,  would  constitute 
a  good  defense  and  such  evidence  is  not  contradicted,  but  the 
circumstances  as  related  by  the  witnesses  cast  a  doubt  upon 
their  credibility,  the  case  is  for  the  jury. 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  sustained  by  a  passenger 'in  con- 
sequence of  a  fall  resulting  from  the  alleged  premature  start- 
ing of  one  of  defendant's  cars  while  she  was  in  the  act  of 
alighting,  the  case  is  for  the  jury  and  a  verdict  for  the  plaintiff 
will  be  sustained  where  another  passenger,  a  close  personal 
friend  of  the  conductor,  stated  that  he  and  not  the  conductor 
had  given  the  signal  to  start,  and  was  at  the  time  standing 
inside  the  car  leaning  with  his  head  out  the  rear  door  and  with- 
in a  few  feet  of  the  conductor,  who  was  on  the  rear  platform ; 
where  the  evidence  was  conflicting  as  to  whether  the  alleged 
act  of  the  passenger  in  pulling  the  bell  rope  could  or  should 
have  been  seen  by  the  conductor  in  time  to  have  prevented  it, 
and  was  conflicting  as  to  whether  it  was  possible,  standing  as 
such  passenger  stated  he  stood,  for  him  to  have  pulled  the  rope ; 
and  where  defendant  adduced  further  evidence  to  the  effect 
that  the  plaintiff  had  reached  the  ground  and  was  clear  of  the 
car  before  it  started. 

In  the  absence  of  evidence  to  the  contrary,  the  presumption 
would  be  that  the  conductor  gave  the  signal,  but  whether  that 
presumption  was  overcome,  was,  under  the  evidence  in  this 
case,  for  the  jury.     Iieroli  ▼•  Hersliey  Traotion  Oo.»  190. 

29.  Telephone  companies — Broken  wire — Notice — Injury  to 
pedestrian — Contributory  negligence — Case  for  jury, 

A  telephone  company  is  entitled  to  reasonable  time  and  op- 
portunity to  discover  and  repair  defective  wires;  what  is  a 
reasonable  time  must  necessarily  vary  with  the  circumstances 
of  each  case. 

The  fact  of  the  break  of  a  telephone  wire,  although  it  does 
not  carry  electric  current  of  sufficiently  high  voltage  to  be  dan- 
gerous unless  it  comes  in  contact  with  other  wires,  is  notice 
that  it  might  become  dangerous  and  imposes  the  duty  of  exami- 
nation, and  whether  such  duty  had  properly  been  met  under  all 
the  circumstances,  the  lapse  of  time,  the  condition  and  popula- 
tion of  the  neighborhood,  the  urgency  of  the  possible  danger, 
etc.,  are  questions  for  the  jury. 

A  person  injured  as  a  result  of  coming  in  contact  with  such 
wires  is  entitled  to  the  benefit  of  every  inference  fairly  do- 
ducible  from  the  testimony  submitted  in  his  favor. 
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In  an  action  against  a  telephone  company  to  recovery  dam- 
ages for  personal  injuries  sustained  as  a  result  of  the  plaintiff, 
an  eight-year-old  boy,  coming  in  contact  with  a  fallen  wire, 
heavily  charged  with  electricity,  the  case  was  for  the  jury  and 
a  verdict  and  judgment  for  plaintiff  will  be  sustained  where  it 
appeared  that  a  storm  occurred  between  three  and  five  o'clock 
in  the  afternoon,  causing  the  wire  in  question,  which  was  of 
small  voltage,  to  break  and  fall  over  a  trolley  wire  of  high 
voltage;  that  the  remainder  of  the  evening  was  clear;  that  it 
was  the  custom  of  defendant  to  test  all  wires  immediately  after 
a  storm;  that  other  wires  on  defendant's  system  were  tested 
immediately  after  the  storm  in  question,  but  such  wire  was 
not  tested  until  the  following  morning  when  plaintiff  was  in- 
jured; and  that  had  the  wire  been  tested  the  break  could  have 
been  discovered.    Grosslieiia  ▼•  Pitts.  A  Alleg.  TeL  Co.,  382. 

NEGOTIABLE  INSTRUMENTS. 

1.  Note& — Attestation — Material  alterations — Witness  sign- 
ing after  execution. 

The  addition  of  a  name  as  a  witness  to  the  signatures  of 
parties  to  a  written  instrument,  after  its  execution  by  them 
and  in  their  absence  without  their  knowledge  or  consent,  is  a 
material  alteration  of  the  writing  rendering  it  inadmissible  in 
evidence;  the  rule  is  groimded  in  public  policy,  to  insure  the 
protection  of  written  instruments  from  fraud  and  substitution, 
and  it  is  not  njaterial  that  the  instrument  would  have  been 
valid  if  not  attested  by  subscribing  witnesses. 

Where,  in  an  action  on  a  judgment  note  signed  by  a  princi- 
pal and  two  sureties  and  attested  by  subscribing  witnesses,  the 
sureties  denied  that  they  executed  the  note,  and  it  appeared 
that  at  the  request  of  the  principal  obligor,  one  of  the  wit- 
nesses had  signed  the  note  in  the  absence  of  the  alleged  sureties 
and  without  their  knowledge  and  consent,  the  court,  the  jury 
having  disagreed,  properly  entered  judgment  for  defendant 
sureties  n.  o.  v.     Swank  ▼.  Kaufman,  316. 

2.  Promissory  notes — Discount  —  Endorsers  —  Endorsement 
in  hlanh — Liability, 

Under  Section  34  of  the  Negotiable  Instruments  Act  of  May 
16,  1901,  P.  L.  194,  the  endorsement  in  blank  of  a  promissory 
note  renders  it  payable  to  bearer;  the  party  in  possession  there- 
of may  lawfully  negotiate  it  by  mere  delivery  and  there  is  no 
obligation  upon  the  part  of  the  purchaser  to  require  the  en- 
dorsement of  the  party  who  is  negotiating  the  instrument. 

Where  the  president  of  a  bank  is  in  possession  of  a  promis- 
sory note  made  by  a  customer  and  endorsed  in  blank  by  the 
Vol.  cclv — 44 
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payee,  the  bank  may  lawfully  discount  the  note  and  pay  the 
proceeds  to  the  individual  account  of  the  holder.  In  such  case 
the  presumption  is  that  the  holder  is  the  lawful  owner:  First 
Nat  Bank  of  Bloomsburg  v.  Qerli,  232  Pa.  465,  distinguished. 
In  an  action  on  a  promissory  note  it  appeared  from  the 
statement  of  claim  and  affidavit  of  defense  that  a  note  which 
had  been  endorsed  by  the  defendant  had  been  given  to  the 
president  of  a  bank  by  the  maker,  with  the  understanding  that 
neither  the  maker  nor  the  endorser  would  be  liable  thereon 
until  the  maker  should  notify  the  bank  president  that  he  de- 
sired to  purchase  with  the  proceeds,  certain  stock  of  the  bank ; 
that  the  president  of  the  bank,  in  violation  of  the  agreement, 
discounted  the  note  at  the  bank,  without  endorsing  it,  and 
caused  the  proceeds  to  be  credited  to  his  individual  account, 
having  transferred  the  stock  to  the  maker  of  the  note ;  that  the 
note  in  suit  was  given  in  renewal  of  such  note,  and  after  the 
violation  of  the  agreement  under  which  the  original  note  was 
given;  there  was  no  allegation  that  defendant  did  not  know 
of  the  discount  of  the  original  note  at  the  time  the  note  in 
suit  was  given.  It  further  appeared  that  plaintiff  was  a  holder 
in  due  course  of  the  note  in  suit.  Held,  the  court  properly  en- 
tered judgment  for  plaintiff  for  want  of  a  sufficient  affidavit 
of  defense.    Idnooln  Hat.  Bank  ▼•  Miller,  467. 

NEWSPAPERS. 

1.  Privileged  publications — Cundidacy  for  office  —  Proof  — 
Reputation — Evidence — Lihel  and  slander.  Hopkins  ▼•  Tate, 
56. 

NONSUITS. 

1.  Contracts — Options — Expiration  of  option — Sales — Pur- 
chase of  property  by  third  person — Optionee's  claim.  William 
Wkite,  Jr.,  ▼•  Camegie  Steel  Co,,  100. 

2.  Negligence — Municipalities — Change  of  grade — Damages 
— Failure  to  conform  to  grade — Resulting  damages.  Stmeke- 
mann  ▼•  Pittelmrsk,  307. 

3.  Neg ligence — Municipalities — Streets  —  Defects  —  Pedes- 
trians— Crossing  between  crossings — Contributory  negligence. 
Watte  ▼•  Plymontk  Boro^  185. 

4.  Negligence — Municipalities  —  Streets  —  Holes  —  Vehicle 
driver  —  FaM  —  Proximate  cause  —  Contributory  negligence. 
Stem  ▼.  Beading,  96. 

6.  Negligence — Railroad  companies — Passengers  on  platform 
— Death — Contributory  negligence,  Iieard  ▼.  Penna.  B.  B. 
iDo^  289. 
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1.  Injury  to  pedestrian — Contributory  negligence — Case  for 
jury  —  Negligence  —  Telephone  companies  —  Broken  wire. 
OroMheim  ▼.  Pitts.  A  AUes.  TeL  Co.,  882. 

NOVATION. 

1.  Essentials  of — Burden  of  proof  —  Beneficial  societies  — 
Benefit  for  violent  death — Death— Proximate  cause — Case  for 
jury — Evidence — Application  for  membership — Subsequent  in- 
crease of  hazard  — Act  of  May  11,  1881,  P.  L,  20,  Jones.  ▼. 
Oonunonwealth  Casualty  Co*,  566. 

OIL  AND  GAS  LEASES. 

1.  Leases — Royalties — Construction — Intention.  Addleman 
▼.  Manf  rs.  L.  ft  H.  Co.,  580. 

2.  Leases — Royalties — Construction — Intention.  Addleman 
▼.  Manf  rs.  L.  ft  H.  Co.,  585. 

3.  Royalties — Measurement  by  meter — Failure  to  provide  for 
pressure  measurement — Custom — Pressure  gauge  —  Discovery 
— Accour^ting — Bill  in  equity. 

Where  an  oil  and  gas  lease  provides  for  the  payment  of  rental 
hy  royalties  to  be  based  on  the  gas  marketed,  the  amount  to  be 
measured  by  meter,  but  is  silent  as  to  the  pressure  at  which  the 
measurements  are  to  be  made,  a  bill  in  equity  for  a  discovery 
as  to  the  readings  of  lessee's  pressure  gauge  affixed  to  the  pipe 
near  the  meter,  and  for  an  accounting,  will  be  dismissed  where 
plaintifPs  contention  that  there  was  a  custom  that  measure- 
ments be  made  at  a  certain  pressure  was  not  supported  by  evi- 
dence, where  it  appeared  that  the  almost  universal  practice 
was  to  fidipulate  in  the  lease  the  pressure  at  which  the  gas  was 
to  be  measured  and  that  such  stipulations  varied;  and  where 
it  was  admitted  that  during  the  negotiations  for  the  making  of 
the  lease  nothing  was  said  on  the  subject  of  pressure  by  the 
parties.    HoMe  ▼.  W.  Penna.  Nat.  Gas  Co.,  512. 

OPTIONS. 

1.  Expiration  of  option  —  Sales  —  Purchase  of  property  by 
third  person — Optionee's  claim  —  Nonsuit  —  Contracts,  Wil- 
liam Wbite,  Jr.,  ▼.  Camegie  Steel  Co.,  100. 

2.  Real  estate — Conversion,    Kelsel's  Estate,  612. 

PAETIES. 

1.  Ownership  of  bond  of  party  to  ^sue — Exclusion — Jurors — 
Competency.     SeeKerman  ▼.  Wilkes-Barre  Co.,  11. 
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PAETITION. 

1.  Equity — Death  of  defendant — Accounting — DUmissal  of 
hill.    Adamson  ▼•  May,  72. 

PAETNERSHIP. 

1.  Principal  and  agent — Duties  of  agent — Compeneation — 
Equity — Accounting  —  Master's  findings  of  fact  —  Appeal  — 
Practice,    IieUer  ▼•  Albrisl&t,  121. 

PASSENGERS. 

1.  Acts  of  passengers — Passenger  alighting  —  Trials — Wit' 
nes^es — Credibility — Charge — Harmless  error — Failure  to  oh- 
ject — Waiver — Case  for  jury — Negligence — Street  railways — 
Premature  starting  of  car — Signals — Presumption.  Iiereh  ▼. 
Kershey  Transit  Co.,  190. 

2.  Intoxicated  passenger — Ejection  from  car — Death — Proxi- 
miate  cause — Negligence — Street  railway  companies.  Kradel 
▼•  Pittsbvrsh,  H.,  B.  St  If.  C.  By.  Co.,  427. 

3.  Passengers  on  platform — Death — Contributory  negligence 
—  Nonsuit  —  Negligence  —  Railroad  companies.  lioard  ▼. 
Penjuu  B.  B.  Co.,  289. 

4.  Payment  of  fare — Person  boarding  moving  car — Injuries 
— Negligence — Street  railway  companies.  Berkabile  ▼•  Joluai- 
town  Traction  Co.,  310. 

PAYMENTS. 

1.  Delay  in  payment — Punitive  damages — Damages — Tres^ 
pass —  Waters — Diversion — Opinion  evidence — Evidence — Non- 
expert testimony.    Bider  t.  York  HaTon  W.  A  P.  Oo^  196. 

PEDESTRIANS. 

1.  Crossing  between  crossings  —  Contributory  negligence  — 
Nonsuit  —  Negligence  —  Municipalities  —  Streets  —  Defects. 
Watts  T.  Plymontb  Boro.,  185. 

2.  Death — Presumption — Contributory  negligence — Case  for 
jury — Negligence — Electric  companies  —  Broken  wires  —  Con- 
tact with  iron  plate  in  sidewalk.  Smitb  t.  Harwood  Eleo. 
Co.,  165. 

3.  Injuries — Proonmate  cause  —  Automobiles  —  Drift  down 
grade — Child  playing  with  brakes — Negligence — Independent 
agency — Judgment  for  defendant  n.  o,  v.  Bhad  ▼.  Dnqmesno 
Liskt  Co.,  409. 

4.  Injury  to  pedestrian — Contributory  negligence — Case  for 
jury — Negligence — Telephone  companies — Broken  wire  —  No- 
tice.    OroMheim  ▼.  Pitts,  A  Alios*  ToL  Co.,  382. 
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PEKPETUITIES. 

1.  Rule  against — WUU — Construction — Remainders — Vested 
— Contingent — Oifts  to  class-^Precatory  words  —  Mandatory 
words^"Wish."    £dwards*s  Estate,  358. 

2.  Rule  against  perpetuities — Parol  evidence  rule— Contract 
hy  married  woman — Judgment  for  plaintiff  n.  o.  v, — "Covenant** 
— Lien  of  debts — Decedents'  estates — 4cts  of  June  H,  1901,  P. 
L.  562,  and  April  11, 1848,  P.  L.  586.    Chreea  t.  Chreem  224. 

PHOTOGRAPH^. 

1.  Evidence — Ejectment — Ancient  map — Declarations — De- 
ceased  surveyor — Payment  of  taxes — Rebuttal  evidence.  Mo- 
Kee  T.  Peniuu  B.  B.  Co.,  560. 

PHYSICIANS. 

1.  Master  and  servant — Negligence  —  Vice-principal  —  Un- 
usual emergency — Invitee — Dangerous  condition  of  premises — 
Case  for  jury.    Jones  ▼•  Pemuu  O.  A  O.  Oorp,,  339. 

PLEADINGS. 

1.  Examination  of  issues  not  raised  by  pleadings — Invalid 
judgment — Judgment.    Coin.  ▼•  Grim,  40. 

2.  Federal  Employers'  Liability  Act — Amendments — Statute 
of  limitations — Negligence — Master  and  servant  —  Interstate 
commerce— Act  of  April  22,  1908,  c.  llfi,  85  U.  8.  Stat.  65. 
tLommrtj  ▼•  P.  A  B.  B.  Co^  236. 

PLEDGES. 

1.  Liability  of  pledgee — Transmission  of  collateral  for  collec- 
tion— fjoss  by  agent — Promissory  note — Collateral.  Farmers 
Hat.  Bank  ▼•  Kelson,  455. 

PRACTICE,  C.  P. 

1.  Principal  and  agent — Duties  of  agent — Compensation — 
PaHnership — Equity — Accounting — Master^s  findings  of  fact 
—Appeal.    Iieiser  t.  Albrislit,  121. 

2.  Real  property — Water  rights  —  Trespass  —  Statement  of 
claim — Amendments — Trials — Evidence  —  Original  statement 
as  evidence  —  Witnesses  —  Credibility  —  Testimony  at  former 
trial — Admissions  —  Proof  of  stenographer's  notes —  Waiver. 
Hess  T*  Vinton  Oolliery  Oo.,  78. 

8.  Trials — Statement  of  claim — Defective  statement. 

Where  a  statement  of  claim  is  defective,  but  the  case  is  tried 
on  its  merits  and  evidence  is  received  without  objection  beinj? 
made  on  the  specific  ground  that  it  is  not  within  the  scope  of 
the  statement  of  claim,  the  appellate  court  will  treat  the  state- 


Digitized  by  VjOOQ  IC 


694  INDEX. 

PRACTICE,  C.  T.-^ontinued.  ' 

ment  as  amended  and  consider  the  case  in  accordance  with  the 
evidence  produced  and  the  theoiy  on  which  it  was  tried.    Olmrk 
'   ▼•  Steele,  330. 

PltA^CTICE,  EQUITY. 

1.  Equity — Findings  of  fact — Inadequate  findings — Appeals 
— Reversal,  Oitlaeiui  of  Himtiasdon  Boro.  ▼•  Huatliigdon 
Water  Supply  Oo*,  45. 

PRACTICE,  SUPREME  COURT. 

1.  Appeals — Objections  to  evidence. 

An  appellant  will  not  be  heard  to  complain  of  the  inadmissi- 
bility of  evidence  where  no  exception  was  taken  to  the  admis- 
sion of  such  evidence  in  the  lower  court.    KeUeVe  Estate,  612. 

2.  Assignments  of  error. 

Where  there  are  two  separate  appeals  from  a  judgment  and 
only  one  set  of  assignments  of  error  is  filed  and  these  compre- 
hend several  complaints  not  common  to  both  appellants,  the  as- 
signments are  improper;  but  here  error  overlooked,  as  case  was 
submitted  on  paper  books  and  counsel  had  no  opportunity  to 
file  amended  assignments  at  bar.    Ooia.  v.  Pfromat,  485. 

3.  Assignments  of  error — Abandonment  of  appeal. 

Where  on  an  appeal  from  judgments  in  favor  of  a  husband 
and  wife  for  injuries  sustained  by  the  latter,  the  assignments 
of  error  relate  only  to  the  rights  of  the  husband,  the  appeal 
from  the  judgment  in  favor  of  the  wife  will  be  treated  as  aban- 
doned.    Saimden  ▼.  Pittebnrsli  Bye.  Co.,  348. 

4.  Assignments  of  error — Statement  of  question  involved. 
Assignments  of  error  not  included  in  the  statement  of  ques- 
tions involved  will  not  be  considered  by  the  Supreme  Court. 

It  is  not  proper  practice  to  assign  as  error  the  overruling  of 
a  reason  for  a  new  trial.  The  assignment  should  be  to  the  ac- 
tion of  the  court  on  the  trial  to  which  an  exception  was  taken. 

Assignments  to  the  admission  of  testimony  are  defective 
where  answers  to  the  questions  propounded  are  not  printed. 
Assignments  of  error  stating  counsel's  reason  why  the  rulings 
of  the  court  are  erroneous  are  improper.    Hopkins  ▼•  Tate»  56. 

6.  Equity — Bills  for  accounting — Findings  of  fact — Conclu- 
sions of  law — Appeals, 

A  decree  in  equity  entered  in  a  suit  for  an  accounting  will  be 
affirmed  where  the  findings  of  fact  complained  of  were  sup- 
ported by  sufficient  evidence,  the  legal  conclusions  and  decree 
logically  followed"  the  findings,  and  where  error  was  not  demon- 
strated in  the  admission  of  evidence.  H«ll  t.  Del*  He  Hmdsoa 
Oo.,  233. 
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PRESUMPTIONS. 

1.  Contributory  negligence — Case  for  jury  —  Negligence  — 
Electric  companies — Broken  wires — Contact  with  iron  plate  in 
sidewalk — Pedestrian — Death.  Smitb  ▼•  Harwood  Eleo*  Oom 
166. 

2.  Negligence — Street  railways — Passenger  alighting — Pre- 
mature starting  of  car — Signals — Acts  of  passengers — Trials — 
Witnesses — Credibility — Charge — Harmless  error — Failure  to 
object — Waiver — Case  for  jurjf,  Leroli  t.  Hershey  Traotion 
Co.,  190. 

3.  Presumption  of  payment — Evidence  to  rebut  presumption 
— Judgments.     Coleman  ▼.  Erie  T^pnst  Co.,  63. 

PRINCIPAL  AND  AGENT. 

1.  Agency — Independent  contractor — Trespass — Mines  and 
mining — Unlawful  removal  of  coal — Case  for  jury.  PhiUoii  ▼. 
Willi,  613. 

2.  Agency — Stockbrokers — Authority  to  sell — Price.  Bon- 
ner ▼•  WiUon,  538. 

3.  Duties  of  agent — Compensation — Partnership — Equity — 
Accounting — Master's  findings  of  fact — Appeal — Practice. 

An  agent  or  employee  is  bound  to  be  faithful  to  the  interests 
of  his  employer,  and  he  is  not  entitled  to  compensation  for  time 
and  effort  spent  in  opposing  the  interests  of  his  employer  and 
in  defending  his  own. 

In  a  suit  in  equity  for  an  accounting,  it  appeared  that  plain- 
tiff's decedent  had  been  the  owner  of  a  business ;  that  defend- 
ants, who  were  his  sons  and  in  his  employ  therein,  had  taken 
possession  of  the  business,  excluding  plaintiff's  decedent  from 
the  management  thereof,  and  had  claimed  it  as  their  own ;  the 
lower  court  found  that  plaintiff  was  the  owner  of  the  business 
and  entitled  to  possession  thereof  and  that  certain  sums  were 
due  from  defendants  to  plaintiff.  One  of  defendants  claimed 
the  right  to*  set  off  against  the  amount  which  he  was  ordered 
to  pay  a  sum  as  compensation  for  managing  the  business  after 
he  had  excluded  his  father  therefrom.  Held,  the  master  prop- 
erly refused  to  allow  compensation  for  the  period  during  which 
defendants  denied  decedent's  right  to  the  business. 

In  such  case  assignments  of  error  questioning  the  accuracy 
of  the  master's  findings  as  to  the  amount  of  credit  which  must 
be  allowed  one  of  defendants  for  services  rendered  in  the  care 
and  management  of  the  business  prior  to  the  time  when  he 
excluded  his  father  from  the  management  thereof,  were  dis- 
missed where  the  master's  findings  were  confirmed  by  the  court 
and  no  clear  error  was  shown. 
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Findings  of  fact  by  a  master,  confinned  by  the  lower  court 
and  supported  by  evidence,  will  not  be  reversed  on  appeal. 

Findings  of  fapt  by  a  master  depending  upon  documentary 
evidence  which  has  not  been  printed  by  the  appellant  will  not 
be  reversed  on  appeal,  especially  where  no  specific  exceptions 
or  assignments  of  error  question  the  correctness  of  the  findings. 
I«Uer  T.  Albrlsht,  121. 

4.  Loss  by  agent — Liability  of  pledgee — Promissory  notes — 
CoUateral— Pledge — Transmission  of  collateral  for  collection. 
Tamk^TB  Nat,  Bank  t«  Nel«on»  455. 

PRINCIPAL  AND  SURETY. 

1.  Liability  of  surety — Contracts — Building  contracts— Bond 
— Subcontractors — Default.  Hoffman  Co.  t.  Title  Ghiaraaty 
Jt  Surety  Co.,  112. 

2.  Suretyship — Contracts — Construction — Execution  of  bond 
prior  to  execution  of  contract,  Buts  Jt  Clader  t.  V.  8.  Metal 
Produote  Co.  and  Maes.  Bomd*  Jt  las.  Co.»  53. 


PROMISSORY  NOTES. 

1.  Attestation — Material  alterations — Witness  signing  after 
execution — Negotiable  instruments.    Swank  t.  Kanfnuutt  316. 

2.  Collateral — Pledge — Transmission  of  collateral  for  collec- 
tion— Loss  by  agent — Liability  of  pledgee. 

A  bank,  with  which  commercial  paper  is  left  by  its  customer 
to  be  transmitted  for  collection,  is  the  agent  of  the  owner  for 
transmission  only,  and  is  not  liable  for  the  negligence  or  de- 
fault of  its  correspondents  or  agents  to  whom  it  is  necessary 
to  transmit  the  paper,  if  it  used  reasonable  care  and  diligence 
in  the  selection  of  its  agent. 

Where  commercial  paper  is  deposited  with  a  bank  as  col- 
lateral security  for  payment  of  an  indebtedness  due  the  bank, 
with  its  debtor's  endorsement  upon  it,  the  bank  takes  the  col- 
lateral as  pledgee  of  the  owner  and  not  merely  for  transmis- 
sion for  collection.  The  creditor  or  pledgee  obtains  possession 
and  Qontrol  of  the  pai>er  and  if  it  matures  while  the  debtor's 
obligation  remains  unpaid,  the  creditor  may  enforce  collection 
and  apply  the  proceeds  to  the  payment  of  his  debt;  as  the 
pledgor  has  neither  the  possessi  n  nor  control  of  the  collateiftl 
he  is  not  in  position  to  present  it  for  payment  or  to  have  it 
protested  or  dishonored;  hence,  the  creditor  must  take  all 
necessary  legal  steps  to  preserve  the  collateral  and  if  it  is  lost 
by  his  negligence  he  is  responsible  to  his  debtor. 

Where  in  such  case  an  agent  is  selected  by  the  creditor  fop 
the  purpose  of  collecting  the  collateral,  such  agent  acts  for  the 
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creditor  and  not  fpr  the  debtor,  and  for  the  negligence  of  the 
agent  resulting  in  loss  to  the  debtor  the  creditor  may  be  held 
liable. 

In  an  action  on  a  promissory  note  it  appeared  that  defendant 
makers  had  deposited  with  plaintiff  bank  another  note  as  col- 
lateral security  for  the  note  in  suit;  there  was  evidence  that 
plaintiff  had  transmitted  the  collateral  note  to  an  agent  for 
collection,  and  that  such  agent  through  negligence  had  failed  to 
present  the  note  for  payment  to  the  only  party  thereon  who  was 
solvent,  whereby  such  party  was  discharged,  and  the  note  ren- 
dered uncoUectable.  The  collateral  note  was  of  the  same  face 
value  as  the  note  in  suit.  Defendants  sought  to  set  off  the 
loss  incurred  through  plaintiff's  negligence  against  plaintiff's 
claim.  The  trial  judge  submitted  the  case  to  the  jury  which 
found  a  verdict  for  defendants.  The  court  refused  plaintiff's 
motion  for  judgment  n.  o.  v.  and  entered  judgment  for  defend- 
ants.   Held,  no  error.    Farmen  Nat.  Baak  t.  NeUon,  455. 

3.  Judgment  notes  -^  Execution  —  Accommodation  weaker — 
Subrogation — Findings  of  fact — App^U, 

Where  one  of  two  joint  makers  of  a  judgment  note,  who  had 
paid  the  note,  alleged  that  he  was  but  an  accommodation  maker 
and  petitioned  to  be  subrogated  to  the  rights  of  the  holder 
against  the  other  maker,  and  the  evidence  was  conflicting,  a 
finding  and  decree  in  favor  of  petitioner,  based  upon  the  ver- 
dict of  a  jury,  will  not  be  reversed  on  appeal.  Camesie  Nat. 
Bank  ▼.  Seibel,  473. 

4.  Negotiable  instruments — Discount — Endorsers — Endorse- 
ment in  blank — Liability —Act  of  May  16,  1901,  P.  L,  19Ji.. 
liiaooln  Nat.  Bank  t.  Miller,  467. 

PROOFS  OF  LOSS. 

1.  Total  loss — Insurance — Fire  insurance — Insurable  inter- 
est— Ownership — Husband  and  wife — Construction.  Uvins- 
stone  T.  Boston  las.  Co.,  1. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Binding  instructions  for  defendant — Negligence — Master 
and  servant — Joint  tort  feasors — Suit  against  nuister — Prior 
suit  against  servant — Res  adjudicata.  Betoher  t.  MoOhesner, 
394. 

2.  Binding  instructions  for  defendant — Negligence — Rail- 
road companies — Stop,  look  and  listen — Crossings — Contribu- 
tory negligence.    Davison  v.  Penna.  R.  R.  Co.,  366. 

3.  Case  for  jury— Act  of  June  10,  1907,  P.  L.  52S— Negli- 
gence— Master  and  servant — Scaffold  —  Defective  fastening  — 
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Fall — FeUow  servant  rule.    Klenring  t.  Greemfleld  Immibtir 
Co^516. 

4.  Case  for  jury — Charge  to  jury — Harmleaa  error — Waiver 
— Negligence— ^Street  railways — Passenger  alighting — Prema- 
ture starting  of  car — Signals — Presumption — Acts  of  passen- 
gers— Trials — Witnesses — Oredibility — Charges-Failure  to  oh- 
ject,    Lerok  t.  Hershey  Traetion  Co.,  190. 

5.  C(ue  for  jury — Contracts — Rescission — Evidence — Set-off 
— Assignment — Time  of  performance  unstated — Prematurity 
of  action — Change  of  place  of  performance — Increased  cost — 
Measure  of  damages — Loss  of  profits.  Bates  t.  Carter  Coast. 
Co.,  200. 

6.  Case  for  jury — Damages — Dea^h  —  Negligence  —  Master 
and  servant  —  Electric  companies  —  Contributory  negligence. 
Foster  t«  Batler  County  Lisht  Co.,  590. 

7.  Case  for  jury — Ejectment — Deeds — Real  property — Inter- 
lineations—  Courses  and  distances  —  Monuments  —  Conflict. 
OTor  ▼.  Lindsay,  283. 

8.  Case  for  jury — Evidence — AppliccUion  for  memhership— 
Subsequent  increase  of  hazard — Act  of  May  11,  1881,  P.  L.  BO 
— Novation — Essentials  of — Burden  of  proof — Beneficial  socie- 
ties—  Benefit  for  violent  death  —  Death  —  Proximate  cause. 
Jones  T.  Conunonwealth  Casualty  Co.,  566. 

9.  Case  for  jury — Independent  contractor — Agency — Tres- 
pass— Mines  and  mining — Unlawful  removal  of  coal.  Pkllson 
T.  Wills,  613. 

10.  Case  for  jury — Negligence — Electric  companies — Broken 
wires — Contact  with  iron  plate  in  sidewalk — Pedestrian — Death 
— Presumption-rContributory  negligence.  Smith  t.  Harwood 
Else.  Co.,  165. 

11.  Case  for  jury — Negligence — Master  and  servant — Steel 
company — Molding — Explosion  —  Vice-principal  —  Foreman^ — 
Act  of  June  10, 1907,  P.  L.  52S — Contributory  negligence — As- 
sumption of  risk — Damages — Failure  to  receive  medical  atten- 
tion— Release — Fraud.  Vanormer  t.  Osbom  Maeliine  Co., 
47. 

12.  Case  for  jury — Negligence — Municipalities  —  Highways 
— Defects — Death — Circumstantial  proof — Contributory  negli- 
gence— Proximate  cause — Trials — Improper  remarks  of  coun- 
sel— Refusal  to  withdraw  juror — Abuse  of  discretion.  Bannals 
T.  Sylvania  Twp.,  156. 

13.  Case  for  jury — Negligence — Railroad  companies — Infant 
trespassers  on  track — Rescue — Injury  to  rescuer.  Alemento  t. 
Bessemer  Jt  L.  E.  R.  R.  Co.,  588. 

14:.  Case  for  jury  —  Negligence — Telephone  companies  — 
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Broken  wire — Notice  —  Injury  to  pedestrian  —  Contributory 
negligence.    Qromuh^im.  t.  Pitts.  Jt  AUec*  Tel.  Co.»  382. 

15.  Charge  of  court — Negligence — Damages — Loss  of  earn- 
ing capacity — Death — Evidence — Practice,  Supreme  Court — 
Assignments  of  error — Abandonment  of  appeal.  Saunden  t. 
Pittsbnrsh  B,rm.  Co.,  348. 

16.  Charge  of  court — Negligence — Damages — Pain  and  suf- 
fering— Present  worth  of  future  earnings.  Bostwiok  t.  Pltt«- 
burffh  Bts.  Oo.,  387. 

17.  Negligence — Master  and  servant — Vice-principal  —  Un- 
usual emergency — Invitee — Dangerous  condition  of  premises — 
Physician.    Jones  t.  PeamA.  C.  Jt  C.  {^o.,  339. 

PROXIMATE  CAUSE. 

1.  Case  for  jury — Negligence — Municipalities — Highways — 
Defects — Death  —  Circumstantial  proof — Contributory  negli- 
gence.   Dannals  t.  SylTania  Twp.,  156. 

2.  Contributory  negligence — Nonsuit — Negligence — Munici- 
palities —  Streets  —  Holes  —  Vehicle  driver  —  Fall.  Stent  t. 
Beadlns,  96. 

8.  Death — Benefit  for  violent  deathr—Case  for  jury — Evi- 
dence— Application  for  membership — Subsequent  increase  of 
hazard— Act  of  May  11,  1881,  P.  L.  SO— Novation—Essentials 
of — Burden  of  proof — Beneficial  societies.  Jones  t.  Common- 
wealth Casnalty  Co.,  566. 

4.  Death — Intoxicated  passenger — Ejection  from  car — Negli- 
gence—  Street  railway  companies  —  Passengers.  Kradel  t. 
Plttslmrsl^  H.,  B.  Jt  N.  C.  By.  Co.,  427. 

6.  Injuries — Pedestrian — Negligence  —  Independent  agency 
— Automobiles — Child  plctying  with  brakes — Drift  down  grade 
— Judgment  for  defendant  n.  o.  v.  BIumI  t.  Dnqmesne  Licht 
Co.,  409. 

PUBLIC  OFFICERS. 

1.  Allegheny  County  —  County  controller — Eligibility  — 
Former  state  senator— Act  of  May  1, 1861,  P.  L.  450,  Sec.  2— 
Act  of  June  2n,  1895,  P.  L.  JfOS— Statutes — Construction— 
Local  law  repealed  hy  subsequent  general  law. 

It  is  a  rule  of  statutory  construction  that  an  earlier  law  will 
be  repealed  by  implication  by  an  act  covering  the  entire  sub- 
ject-matter of  the  former  law,  and  manifestly  intended  as  a  sub- 
stitute for  it. 

Where  the  clear  general  intent  of  the  legislature  is  to  estab- 
lish a  uniform  and  mandatory  system,  as  in  municipal  classi- 
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fication  acts,  the  presumption  is  that  local  acts  are  intended  to 
be  repealed. 

The  Act  of  June  27,  1896,  P.  L.  403,  relating  to  county  con- 
trq^ers  in  counties  containing  150,000  inhabitants  and  over, 
was  intended  to  establish  a  complete  system  for  ^e  election  of 
county  controllers  in  the  counties  to  which  it  applies,  and  re- 
peals the  Act  of  May  1,  1861,  P.  L.  460,  relating  to  county 
controllers  in  Allegheny  and  Philadelphia  Counties,  rendering 
ineligible  for  the  office  of  county  controller  in  such  county  a 
person  holding  an  office  under  this  State  during  his  continu- 
ance in  office  o^  until  one  year  thereafter. 

In  quo  warranto  proceedings  to  oust  from  office  a  county* 
controller  of  Allegheny  County,  who  had  held  the  office  of  State 
senator  within  one  year  previous  to  his  election,  it  appeared 
that  relator  had  been  appointed  to  fill  the  vacancy  in  the  office 
of  county  controller  and  that  respondent  had  been  elected  at  the 
next  general  election.  Eelator  alleged  that,  under  the  Act  of 
May  1,  1861,  P.  L.  460,  Sec.  2,  respondent  was  ineligible  to 
hold  office;  respondent  contended  that  the  Act  of  1861  had 
been  repealed  by  the  Act  of  1896;  relator  demurred  to  re^ 
spondent's  answer.  Held,  the  court  properly  overruled  the  de- 
murrer and  entered  judgment  for  the  respondent.  Com*  t. 
Moore,  402. 

2.  AUomey  general — District  attorney — Improper  practice — 
Quo  warranto — Act  of  June  H,  1836,  P.  L,  621 — Public  inter- 
est— Private  grievance — Relator.    Oom*  ▼•  Pfromm,  486. 

3.  Borough  councilmen — "Unexpired  term" — Act  of  May  H, 
1915,  P.  L,  3118— Elections.     Com.  t.  KeUy,  476. 

4.  Municipal  officers — Borough  councilmen — Stock  holding 
in  municipal  contracting  company — Acts  of  March  31, 1860,  P, 
L.  382,  and  May  28, 1907,  P.  L.  262. 

Where  a  statute  declares  that  certain  disqualifications  shall 
render  a  person  ineligible  to  an  officer,  he  must  get  rid  of  his 
disqualification  before  he  is  appointed  or  elected;  but  if  the 
law  merely  forbids  him  to  hold  or  enjoy  the  office  or  exercise 
its  duties,  it  is  sufficient  if  he  qualifies  himself  before  he  is 
sworn. 

One  who  is  a  stockholder  in  a  corporation  holding  a  contract 
with  a  borough  at  the  time  of  his  election  as  coimcilman  there- 
of who  bona  fide  parts  with  his  stock  before  taking  his  seat  as 
a  member  of  council  does  not  forfeit  his  right  to  the  office. 
Com*  V.  Kelly,  476. 

6.  Tax  collectors — School  districts — Oity  treasurer — Cities 
of  the  third  class—Acts  of  June  27,  1913,  Art.  VIII,  Sec.  1^ 
P.  L.  668,  and  May  18, 1911  P.  L.  309. 
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The  collection  of  school  taxes  in  a  city  of  the  third  class  is  a 
right  or  duty  incident  to  the  offiqe  of  city  treasurer  regardless 
^  of  the  method  by  which  the  treasurer  is  chosen. 

The  board  of  directors  of  a  school  district  of  the  third  class 
whose  boundaries  coincided  with  those  of  a  city  of  the  third 
•  class,  refused  to  approve  the  bond  of  the  city  treasurer  as  col- 
lector of  school  taxes  and  appointed  a  separate  tax  collector  for 
the  district.  The  treasurer  petitioned  for  a  writ  of  mandamus 
to  compel  the  directors  to  approve  his  bond#  The  directors 
averred  that  as  petitioner  had  been  elected  by  the  city  councils 
under  the  provisions  of  the  Act  of  June  27, 1913,  Article  VlU, 
Sec.  1,  P.  L.  668,  601,  relating  to  the  incorporation  of  cities  of 
the  third  class,  he  had  in  point  of  law  been  appointed,  and  had 
not  been  elected  within  the  meaning  of  Section  547,  of  the 
School  Code  of  May  18,  1911,  P.  L.  309,  342,  providing 'that 
the  board  of  directors  of  a  school  district  of  the  second,  third 
or  fourth  class,  where  the  tax  collector  is  not  elected,  shall  ap- 
point tax  collectors  for  said  district.  Held,  the  lower  court 
properly  decided  that  petitioner  had  been  elected  within  the 
meaning  of  the  school  code  and  that  he  was  the  tax  collector 
of  said  district  and  awarded  the  relief  p'rayed  for.  Com*  t. 
Gritn&an,  277. 

PUBLIC  SERVICE  CORPORATIONS,  see  Corporations. 

QUO  WARRANTO. 

1.  Act  of  June  U,  1836,  P.  L.  621— Public  interest-^Private 
grievance — Relator — Attorney  general — District  attorney — Im- 
proper practice. 

When  it  is  suggested  that  one  is  usurping  a  public  office,  the 
Quo  Warranto  Act  of  June  14,  1836,  P.  L.  621,  makes  provi- 
sion for  two  distinct  proceedings,  the  first  in  the  interest  of  the 
public  and  the  second  to  protect  any  private  individual  who 
may  have  a  special  grievance. 

If  one  without  authority  of  law  holds  a  public  office  and 
thereby  keeps  out  of  it  another  who  is  entitled  thereto,  he  not 
^  only  commits  a  public,  but  also  a  private,  wrong,  and  the  in- 
dividual aggrieved  may  have  a  writ  in  the  name  of  the  Com- 
monwealth to  secure  his  right. 

Where  a  public  wrong  alone  is  to  be  redressed,  and  the  only 
question  to  be  determined  is  whether  the  person  in  possession 
of  the  office  is  holding  it  without  authority  of  law,  either  the 
attorney  general  or  the  district  attorney  is  the  proper  relator. 

It  is  improper  to  force  upon  the  record  as  a  party  to  a  quo 
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warranto  proceeding  the  holder  of  an  office  at  the  complaint  of 
one  who  lays  no  claim  to  the  particular  office  occupied. 

In  a  quo  warranto  proceeding,  the  relator  questioned  the 
right  of  A  to  hold  the  office  of  borough  councilman.  After  the 
proceedings  had  'been  begun,  the  court  made  an  order  upon  B, 
another  councilman,  to  appear  as  respondent  upon  the  ground 
that  B  had  been  elected  by  the  council  to  fill  a  vacancy  by  the 
vote  of  A,  who  unlawfully  held  the  office  which  the  relator 
claimed.  Held,  that  the  making  of  B  a  party  to  the  proceeding 
was  erroneous.     Com*  t.  Pfromm,  485. 

2.  Judgment — Examination  of  issues  not  raised  hy  pleadings 
— Invalid  judgment.    Com*  t.  Orlm»  40. 

RAILROADS. 

1.  Corporations  —  Furnishing  of  electric  power  —  Acts  of 
February  19,  18Ji9,  P.  L.  79,  and  March  19  190S,  P.  L.  5^— 
Ultra  vires — Electric  companies  —  Territorial  rights  —  BUI  in 
equity — Injunction,  Cittsens  Eleo.  Uliim.  Co.  v.  Itaok*  Jt 
Wy.  VaL  R.  B.  Oo^  176. 

2.  Eminent  domain  proceedings — Acquisition  of  property^ 
Damages — Parties  entitled  to  damages. 

The  rule  is  well  settled  that  a  claim  for  damages  for  taking 
land  under  the  right  of  eminent  domain  is  a  personal  one  and 
does  not  pass  to  a  subsequent  purchaser  in  the  absence  of  cir- 
cumstances indicating  a  contrary  intent. 

The  successive  fifteps  necessary  to  vest  title  to  land  appro- 
priated by  a  railroad  company  imder  its  right  of  eminent  do- 
main are  first,  a  preliminary  entry  on  the  land  for  the  purpose 
of  exploration  and  survey;  second,  the  selection  and  adoption 
of  a  line  as  and  for  the  location  of  the  proposed  railroad  by  ap- 
propriate action  of  the  company's  board  of  directors;  and, 
third,  the  making  or  securing  of  compensation  by  the  corpora- 
tion to  the  owner  for  the  damages  sustained  by  reason  of  the 
appropriation  of  his  land.  Upon  filing  a  bond  the  title  passes, 
the  right  of  damages  is  fixed  and  the  company  cannot  subse- 
quently avoid  payment  by  abandonment  of  the  right  of  way. 

A  claim  for  damages  for  taking  land  under  the  right  of  emi- 
nent domain  in  so  far  as  the  right  thereto  between  the  grantor 
and  the  grantee  of  the  land  is  concerned  arises  when  the  dam- 
ages are  secured  and  accrues  to  the  person  who  owns  the  land 
at  the  time  such  security  is  entered. 

Where  a  railroad  company  adopted  a  route  through  private 
property  but  did  not  secure  the  damages  until  after  such  prop- 
erty had  been  conveyed,  the  owner  of  the  land  at  the  time  of 
the  entry  of  the  security  was  entitled  to  the  damages,  not  the 
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heirs  of  the  party  who  owned  the  land  at  the  time  when  the 
route  was  adopted.  Underwood  ▼•  Penma^  M«  Jt  So*  R.  R. 
Co^  553. 

3.  Eminent  domain  —  Adoption  of  line  —  Failure  to  make 
compensation  or  give  security — Right  to  abandon — Property 
owner's  rights — Judgment  for  defendant  n.  o.  v. — Act  of  Febru- 
ary 19,  1849,  P.  L,  79.     Spoer  ▼.  Mononsahela  R.  B.  Co.,  211. 

4.  Eminent  domain  —  Condemnation  proceedings  —  Private 
crossings — Cattle  passes — Location  of  line — Width — Acts  of 
February  19,  m9,  P.  L,  79,  and  June  19,  1871,  P.  L,  1360-^ 
Corporations — Board  of  directors — Resolutions — Construction 
— Ineligibility  of  directors — Collateral  attach.  Williams  t* 
D.,  L.  Jt  W.  R.  B.  Co.,  133. 

5.  Negligence — Crossing — Death — Evidence  —  Sufficiency  — 
Judgment  for  defendant  n.  o.  v.  Kub^ak  ▼•  Peama.  R.  B.  C4.» 
379. 

6.  Negligence — Infant  trespassers  on  track — Rescue — Injury 
to  rescuer — Case  for  jury.  Alomento  ▼•  Bessemer  Jt  L.  E.  B. 
R.  Co.,  588. 

7.  Negligence — Stop,  look  and  listen — Crossings — Contribu- 
tory negligence — Binding  instructions  for  defendant.  DaTlson 
T.  Penaa.  R.  R.  Co.,  366. 

8.  Passengers  on  platform — Death — Contributory  negligence 
— Nonsuit.    Iieard  t.  Peaaa.  R.  R.  Co.,  289. 

9.  Bight  of  way — Grant — Width  of  right  of  way — Construc- 
tion— Intention — Eminent  domain.  Bods«rs  ▼•  Pittsbarsh, 
Ft.  W.  Jt  C.  By.  Co.,  462. 

10.  Streets — Dedication — A  cceptance — Evidence — Ejectment 
— Municipalities.    MeKee  ▼•  Peaaa.  B.  B.  Co.,  560. 

11.  Street  railways — Guaranty  of  bonds  of  bridge  company 
— Ultra  vires  act — Suit  on  guaranty — Corporations — Public 
service  corporations.  Safe  Dep.  Jt  Trust  Co.  t«  Federal  St. 
Jt  Pleasant  Valley  Pass.  By.  Co.,  497. 

12.  Street  railways — Negligence  —  Automobile  —  Street  car 
diagonally  crossing  street  —  Head-on  collision  —  Contributory 
negligence  —  Judgment  for  defendant  n.  o.  v,  Harvey  t. 
Philadelphia  B.  T.  Co.,  220. 

13.  Street  railways — Passenger  alighting — Premature  start- 
ing  of  car — Signals — Presumption — Acts  of  passengers — Trials 
— Witnesses — Credibility — Charge — Harmless  error  —  Failure 
to  object — Waiver — Case  for  jury.  Leroh  t.  Hershey  Trae- 
tioa  Co.,  190. 

14.  Street  railway  companies — Passengers — Intoxicated  pas- 
senger— Ejection  from  car — Death — Proximate  cause  —  NegK- 
gence.    Kradel  t.  Pittsbarsh,  K.,  B.  ft  N.  C.  By.  Co.,  427. 
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15.  Street  railway  companies — Passengers — Payment  of  fare 
— Injuries — Person  hoarding  moving  car — Negligence.  Berke- 
bile  T.  JoluMtown  Traoiion  Co^  310. 

REAL  ESTATE. 

1.  Acquisition  of  property — Eminent  domain  proceedings — 
Railroad  companies — Damages — Parties  entitled  to  damages. 
Underwood  t.  Vtmmwu,  M«  Jt  So.  R.  R.  Co.,  553. 

2.  Coal  lands — Taxation — Assessments  —  Appeals  —  Market 
value — Findings  of  fact,  Iiohisli  Valloy  Coml  Co.  ▼.  Lniome 
County,  17. 

3.  Conversion — Option, 

Where  the  owner  of  land  granted  an  option  to  purchase 
which  was  exercised  hy  the  optionee  in  the  owner's  lifetime  hut 
the  owner  died  before  the  conveyance  of  the  property  or  the 
payment  of  the  purchase-money,  there  was  nevertheless  a  con- 
version of  the  estate  and  the  decedent's  administratrix  was 
properly  surcharged  with  the  amount  of  the  purchase-money, 
although  the  deeds  were  executed  by  the  widow  and  heirs  of 
the  decedent  and  the  consideration  was  paid  to  them.  Helsoro 
Estate,  612. 

4.  Decedents'  estates  —  Devise  —  Jurisdiction,  0,  C,  Lnd- 
wiek's  Estate,  548. 

6.  Deeds — Interlineations — Courses  and  distances  —  Monu- 
ments— Conflict — Case  for  jury — Ejectment,  Orer  ▼.  Lind- 
say, 283.     > 

6.  Equity — Partition — Death  of  defendant  —  Accounting  — 
Dismissal  of  hilt,     Adamson  ▼•  May,  72. 

7.  Evidence — Expert  testimony  —  Cross-examination  —  Par- 
ticular sales,     Llewelljm  ▼.  Snnnyside  Coal  Co.,  291. 

8.  Failure  to  conform  to  grade — Change  of  grade — Resulting 
damages — Nonsuitr— Negligence  —  Munieipdliiies  —  Damages. 
Stnokemann  ▼.  PlttsbnrKk,  307. 

9.  Leases — Oil  and  gas  lease — Royalties — Construction — In- 
tention,    Addleman  ▼•  M anfrs.  L.  Jt  H.  Co.,  580. 

10.  Leases — Oil  and  gas  leases — Royalties — Construction — 
Intention,     Addlen&an  t.  Manfrs.  L.  Jt  H.  Co.,  585. 

11.  Mineral  lands — Separation  of  coal  from  surface — Wid- 
ow's dower  in  coal — Partnership — Assignment  for  creditors — 
Assigning  dower  —  Date  of  assignment  —  Dower.  Sknpe  t. 
Ralney,  432. 

12.  Property  owner^s  rights — Judgment  for  defendant  n,  o,  v, 
—Act  of  February  19,  ISJfi,  P,  L,  79— Eminent  domain— Rail- 
roads— Adoption  of  line — Failure  to  make  compensation  or 
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give  security — Right  to  abandon,     Speer  ▼•  Mononsal&ela  R. 

».  Co.,  211. 
18.  Purchase  of  property  hy  third  person — Optionee's  claim 
,         — Nonsuit — Contracts — Options — Expiration  of  option — Sales. 

WiUiAm  White,  Jr.,  ▼•  Camfisie  Steel  Co.,  100. 

14.  Right  of  way — Width  of  right  of  way — Construction — 
Intention — Eminent  domain — Grant,  Hodsers  ▼•  Plttelmrsh, 
Ft.  W.  *  C.  By.'  Co.,  462. 

15.  Rule  to  bring  ejectment — Act  of  April  16,  1903,  P.  L, 
212 — Remaindermen, 

The  Act  of  April  16,  1903,  P.  L.  212,  providing  in  effect  that 
parties  claiming:  an  interest  in  real  estate  hut  not  in  posses- 
sion, may  be  ruled  by  the  party  in  possession  to  bring  an  action 
of  ejectment,  intended  that  all  issues  necessarily  involved  in 
the  determination  of  title  to  real  estate  are  to  be  settled  in 
such  ejectment  proceeding;  when  such  action  is  instituted,  the 
title  to  the  land  in  controversy  can  be  determined  and  if  the 
verdict  favors  the  respondents,  the  judgment  may  be  so 
moulded  as  to  grant  appropriate  relief. 

Where  a  party  in  possession  of  real  estate  petitions  under  the 
said  Act  of  1903  for  a  rule  on  parties  claiming  an  interest 
therein,  to  show  cause  why  they  should  not  bring  an  action  of 
ejectment,  an  answer  averring  that  petitioner  has  but  a  life 
estate,  that  respondents  are  the  remaindermen,  and  that  owing 
to  such  facts  respondents  cannot  bring  an  action  of  ejectment, 
does  not  show  sufficient  cause  for  not  bringing  the  action  and 
an  order  refusing  the  rule  will  on  appeal  be  reversed  with  a 
procedendo.     Clark  ▼•  Clark,  574. 

16.  Trespass — Mines  and  mining — Injuries  to  mines — Dam- 
ages— Measure  of  damages^—Punitive  damages,  Borg  t.  Pred- 
eriekt  617. 

17.  Trespass — Waters — Diversion — Evidence  —  Opinion  evi- 
dence— Nonexpert  testimony,  Blder  t.  York  Haven  W.  Jt  P. 
Co,,  196. 

18.  Water  rights — Trespass — Statement  of  claim — Amend- 
ments— Trials — Evidence — Original  statement  as  evidence — 
Witnesses — Credibility — Testimony  at  former  trial  —  Admis- 
sions— Proof  of  stenographer's  notes — Waiver — Practice,  C,  P. 

When  a  contract  is  made  for  the  sale  of  land,  equity  con- 
siders the  vendee  as  the  purchaser  of  the  estate  sold. 

In  an  action  brought  by  two  plaintiffs  for  injuries  to  a  mill 
caused  by  the  deposit  of  the  refuse  of  a  colliery  in  a  stream 
from  January,  1906,  until  the  date  of  suit  in  1911,  an  amend- 
ment to  the  statement  which  named  one  individual  only  as  the 
plaintiff,  and  which  averred  that  he  had  purchased  the  prop- 
VOL.  CCLV — 45 
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erty  in  April,  1909,  under  an  agreement  with  the  other  party 
named  as  plaintiff  in  the  original  statement,  and  that  the  tres- 
passes complained  of  had  begun  in  April,  1909,  and  continued 
until  the  time  of  bHnging  the  suit,  was  properly  allowed,  al- 
though no  conveyance  of  the  legal  title  to  the  plaintiff  was 
averred.      v 

At  the,  trial  of  such  case  it  was  competent  for  the  defendant 
to  offer  in  evidence  the  plaintiff's  original  statement  for  the 
purpose  of  showing  that  the  acts  complained  of,  were  in  part 
committed  before  the  time  when  plaintiff  acquired  title,  so  that 
for  such  injuries  the  plaintiff  would  have  no  right  of  action. 

In  such  case  it  was  error  for  the  trial  judge  to  refuse  to  ad- 
mit in  evidence  the  testimony  of  plaintiff  at  a  former  hearing 
to  the  effect  that  he  had  told  the  party  named  as  plaintiff  in 
the  original  statement,  that  he  would  throw  down  the  agree- 
ment of  sale  as  the  property  was  depreciating;  that  the  agree- 
ment of  sale  was  to  be  annulled,  and  that  after  that  date  the 
management  between  them  was  a  partnership,  as  such  evidence 
tended  to  affect  plaintiff's  rights  to  recover  in  his  individual 
capacity;  but  where  it  appeared  that  on  cross-examination 
plaintiff  testified  to  the  same  facts,  so  that  the  knowledge  of  the 
plaintiff's  testimony  at  the  former  hearing  was  brought  home 
to  the  jury,  the  error  was  cured  and  was  harmless. 

In  such  case  such  testimony  might  have  been  excluded  be* 
cause  the  stenographer's  noteS^  at  the  former  hearing  were  not 
proven,  but  the  fact  that  no  such  objection  was  made  at  the 
trial  was  a  waiver  of  any  defects  in  the  method  of  proof. 

Evidence  of  what  a  witness  swore  to  in  a  former  proceeding 
even  though  between  different  parties  is  always  admissible  to 
contradict  his  present  testimony  and  impeach  his  credibility. 
In  such  case  his  prior  testimony  is  not  considered  as  conclu- 
sively establishing  the  fact,  but  as  the  declaration  or  admis- 
sion of  the  witness  that  it  is  so. 

In  such  case  it  was  error  to  exclude  defendant's  offer  of  the 
testimony  of  the  other  party  plaintiff  named  in  the  original 
statement,  given  at  a  prior  hearing,  to  the  effect  that  the  plain- 
tiff gave  up  the  mill  a  year  after  he  went  into  possession  and 
thereafter  had  run  it  on  shares,  and  that  for  the  four  years 
preceding  the  trial  the  plaintiff  had  been  running  the  mill  for 
the  witness,  as  such  testimony  tended  to  contradict  the  state- 
ments of  the  witness  made  at  the  trial.  KeM  t.  Vinton  Ool- 
Uerj  Co.,  78. 
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1.  Fraud — Case  for  jury — Negligence — Master  and  servant 
— Steel  company — Molding — Explosion — Vice-prtncipaJr^Fore- 
man — Act  of  June  10, 1907,  P.  L.  62& — Contributory  negligence 
— Assumption  of  risk — Damages — Failure  to  receive  medical 
attention.    Vaaormer  ▼•  Osbont  lffm<ilil»e  Co«»  47. 

2,  Subrogation — Contracts — Insurance  —  Title  insurance  — 
Building  operation — Guarantee  of  completion — Construction — 
Mortgages.  Pmuuu  Co.  for  las.  on  IiiTes»  Bto.»  t.  Gomtral  T. 
Jt  S.  Co.,  822. 

REMAINDERMEN. 

1.  Beal  estate — BtUe  to  bring  ejectment^^Act  of  AprU  16, 
im,P.L.212.    Clark  T.  Clarkt  574. 

RES  AD  JUDICATA. 

1.  Binding  instructions  for  defendant — Negligence — Master 
(md  servant — Joint  tort-feasors  —  Suit  against  master — Prio¥ 
suit  against  servant.    Botolior  t.  MoChesmoy*  894. 

ROYALTIES. 

1.  Leases  —  Oil  and  gas  leases  —  Construction — Intention, 
Addlomaa  t.  Manf  rs.  L.  Jt  H.  Co.,  580. 

2.  Leases  —  Oil  and  gas  leases  —  Construction  —  Intention. 
Addlon&an  t.  Manfrs.  L.  Jt  H.  Co.«  585. 

3.  OU  and  gas  lease — Measurement  by  meter — Failure  to 
provide  for  pressure  measurement — Custom — Pressure  gauge — 
Discovery — Accounting — BiU  in  equity.  Noblo  t.  W.  Peaaia* 
Nat.  Gas  Co.»  512. 

SALES. 

1.  Authority  to  sell — Price — Stockbrokers — Agency.  I>on« 
nor  T.  Wilson,  588. 

2.  Particular  sales — Evidence — Bedl  estate  —  Expert  testis 
mony — Cross-examination.  IdowollTn  t.  SnnnTsido  Coal  Co., 
291. 

3.  Purchase  of  property  by  third  person — Optionees  claim — 
Nonsuit — Contracts — Options  —  Expiration  of  option.  Wil- 
liam WlUto,  Jr.,  T.  Camosio  Stool  Co.,  100. 

4.  Sale  by' sample — Contracts — Meeting  of  minds — Invalid 
contract.     Ponna.  Lubrioatins  Co.  t.  Wilbolm,  390. 

6.  Unlawful  sale  at  sheriff's  sale — Bemedies — Trespass — Per- 
sonal  property-^Acts  of  April  10,  18!fi,  P.  L.  597,  and  March 
10, 1868,  P.  L.  91.    Holf  oldor  t.  Sobraatm,  493. 
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'  L  Public  schook^'-Orphans'  hotne$ — Di$tr%cU — Right  to  at- 
tend schodk—Act  of  June  1,  1916,  P.  L.  670-'Validity--Con' 
etitutional  law — Const.  of'Penna.,  Art.  Ill,  Sec.  7 — Claesifica- 
tion.     Com*  ▼•  ••kwmaker,  Ol 

2.  School  districts  —  Public  offers  —  Tax  collectors  —  City 
treasurer — Cities  of  the  third  class — Acts  of  June  i&7,  1913, 
Art.  Vlll^Sec  1,  P.  L.  668,  and  May  18, 1911,  P.  L.  S09.  Com. 
T.  QhMmmMf  277. 

SET-OFF. 

1.  Assignment — Time  of  performance  unstated — Prematurity 
of  actionr^hange  of  place  of  performanee^^Inereased  cost — 
Measure  of  damage^^Loss  of  profits — Case  for  jury — Con- 
tracts— Rescission — Evidence^  Bates  t.  Carter  Ooiiet.  C<k» 
200. 

SHERIFF'S  SALES. 

1.  Unlawful  sale  at  sheriff's  sale — Remedies^^Trespaes — Per- 
sonal property — Acts  of  April  10,  ISJfi,  P.  L.  697,  and  March 
10,  1868,  P.  L.  91.    Holfelder  t.  Bfihrmmm,  493. 

SIDEWALKS. 

1.  Contact  with  iron  plate  in  sidewalk — Pedestrian — Death 
— Presumption  —  Contributory  negligence  —  Case  for  jury  — 
Negligence  —  Electric  companies  —  Broken  wires*  Bmltk  t, 
Harweod  Blee.  Ce.»  165. 

SPECIAL  VERDICTS,  see  Verdicts. 

STATEMENT  OF  CLAIM,  see  Practice,  C.  P. 

STATE  SENATORS,  see  Public  Officers. 

STATUTE  OF  LIMITATIONS. 

1.  Negligence — Master  and  servant — Interstate  commerce — 
'  Federal  Employers'  Liability  Act — Pleadings — Amendments — 

Act  of  AprU  22, 1908,  c.  U9, 36  U.  S.  Stat.  66.  Hosartr  t.  P. 
Jt  R.  R.  Co.,  286. 

2.  Stockholders  ef  record — Interest-Corporations — Banks — 
Insolvent  corporations — Liability  of  stockholders  —  Statutory 
Ualnlity-^Act  of  March  11,  1872,  P.  L.  $2J^  mtrgehler  t. 
WaimwricU,  525. 
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STATUTES. 

1.  Beneficial  aodetiea — Benefit  for  violent  death — Death — 
Proximate  cause — Case  for  jury-^Evidence — Application  for 
membership — Subsequent  increase  of  hazard— Act  of  May  11, 
1881,  P.  L.  20— Novation— Essentials  of— Burden  of  proof, 
Jones  T.  Commonwealth  CMinmlty  Co.,  566. 

2.  Case  for  jury— Act  of  June  10,  1907,  P.  L.  62S— Negli- 
gence— Master  and  servant — Scaffold — Defective  fastening — 
Fall — Fellow  servant  rule,  Klensin^  ▼•  Chreenfleld  Xnmtier 
Cc  516. 

8.  Constitutional  law — Const,  of  Penna.,  Art,  III,  Sec.  7 — 
Classification — Public  schools — Orphans'  homes  —  Districts  — 
Bight  to  attend  schools— Act  of  June  1, 1916,  P.  L.  670— Va- 
lidity.   Com.  ▼•  Sohnmakery  67. 

4.  Constitutional  law — Const,  of  Penna.,  Art.  I,  Sec.  9 — 
Const,  of  U.  S. — Fourteenth  Amendment — Workmen's  Com- 
pensation Act  of  June  2, 1916,  P.  L.  7S& — Validitp.  Andenon 
T.  CAmeffie  IKeel  Co.,  88. 

6.  Construction — Intention. 

'Every  statute  is  to  be  construed  with  leference  to  the  object 
intended  to  be  accomplished  by  it  even  to  the  extent  of  restrain- 
ing the  meaning  of  general  terms  where  found  necessary  in 
order  to  interpret  clearly  the  spirit  and  reason  of  the  statute. 

A  thing  which  is  within  the  letter  of  a  statute  is  not  within 
the  statute  unless  it  be  within  the  intention  of  its  makers. 
Citisens  Bleo*  lUnm*  Co.  t*  Itmck^  Jt  Wyoming  VmL  B.  R.  Co., 
176. 

6.  Contracts — Construction — Intention — Leases  —  Corpora- 
tions— Income  tax — Agreement  to  pay — Act  of  May  H,  1916, 
P.L.i8S.    CfttnwiMa  R.  R.  Co.  T.  P.  Jt  B.  B.  Com  269. 

7.  Corporations — Batiks — Insolvent  corporations — Liability 
of  stockholders — Statutory  liability — Act  of  March  11, 1872,  P. 
L.  S2^ — Statute  of  limitations — Stockholders  of  record — Inter- 
est.   Xirsekler  t.  Wnlnwrichty  525. 

8.  Corporations— Insurance  company — Contracts — Purchase 
of  stock  of  another  insurance  company — Adjustments — "Ad- 
mitted assets" — "Unadmitted  assets"  —  Accounting  —  Bill  in 
equity — Fraud — Mistake  of  facts — Warranty — Act  of  June  1, 
1911,  P.  L.  667.    Nat.  Idf  e  Inm.  Co.  t.  Haines,  599. 

9.  Corporations — Public  service  corporations — Electric  com- 
panies—  Sphere  of  operation  —  Contracts  with  similar  com- 
panies— Act  of  March  19, 1903,  P.  L.  S4 — Equity — Injunction. 
Citisens  Elee.  Illnm*  Co.  t.  Lack,  ft  Wy.  VaL  Power  Co.,  145. 

10.  Decedents*  estates — Husband  and  wife — Death  of  wife — 
Bights  of  husbands-Intestacy — Act  of  April  1,  1909,  P.  L.  87, 
AH.  II,  Sec.  1;  Art.  Ill,  Sec.  1.    SUermeyer's  Estate,  610. 
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11.  Decedents'  estate — Lien  of  dehU — Acts  of  June  H,  1901, 
P.  L.  662,  and  April  11,  ISJtS,  P.  L.  536— "Covenant— -Rule 
against  perpetuities — Parol  evidence  rule — Contract  by  mar- 
ried  woman^^udgment  for  plaintiff  n,  o.  v.  Green  t*  Green, 
224. 

12.  Deeds — Covenants — Breach  of  covenant — Actions — Form 
of  actionr^Act  of  May  28, 1715, 1  8m.  L.  9^ — Damages — Meas- 
ure of  damages — Cross-examination,    Olark  t.  Steele,  330. 

18.  Elections  —  Borough  councilmen  —  ^'Unexpired  term" — 
Certificate  of  election — Municipal  officers — Stock  holding  in 
municipal  "Contracting  company  — :  Boroughs  —  Removal  from 
borough — Vacancy — Resignation — Acts  of  June  IS,  ISJfi,  P.  L. 
68$;  April  S,  1851,  P.  L.  820;  March  81, 1860,  P.  L.  882;  May 
28, 1907,  P.  L.  262,  and  May  U,  1915,  P.  L.  812.  Gonu  t.  Kelly, 
476. 
^  14.  Eminent  domain— Railroads — Adoption  of  line — Failure 

to  make  compensation  or  give  security — Right  to  abandon — 
Property  owner^s  rights — Judgment  for  defendant  n.  o.  v. — Act 
of  February  19,  WJfi,  P.  L.  79.  Speer  t.  MonensalieUi  B.  B. 
Co.,  211. 

16.  Eminent  domain — Railroads — Condemnation  proceedings 
— Private  crossings — Cattle  passes — Location  of  line — Width — 
Acts  of  February  19^  18Jf9,  P.  L.  79,  and  June  19,  1871,  P.  L. 
1860.    WmUms  T.  D.,  L.  Jt  W.  R.  R.  Go.,  133. 

16.  Negligence — Master  and  servant — Steel  companiy — Mold- 
ing— Explosion — Vice-principal— 'Foreman  —  Act  of  June  10, 
1907,  P.  L.  528 — Contributory  negligence — Assumption  of  risk 
— Damages  —  Failure  to  receive  medical  attention  —  Release — 
Fraud — Case  for  jury.    Vanormer  t.  Osbom  Maiihine  Oom  47. 

17.  Negligence — Mines  and  mining  —  A  nthracite  Coal  Mine 
Act  of  June  2, 1891,  P.  L.  176,  Art.  XII,  Rule  16;  Art.  XVII, 
Sec.  U.    Mairnire  t.  P.  Jt  &•  C.  Jt  I.  Oc,  6. 

18.  Negotiable  instruments — Promissory  notes  —  Discount — 
Endorsers — Endorsement  in  bank — Liability — Act  of  May  16, 
1901,  P.  L.  m.    Lincoln  Nkt.  Bank  ▼.  Miller,  467. 

19.  Pubic  officers — Allegheny  County — County  controller — 
Eligibility — Former  state  senator-^Acts  of  May  1,  1861,  P.  L. 
450,  Sec.  2,  and  June  27, 1895,  P.  L.  JiOS-^Construction— Local 
law  repealed  by  subsequent  general  law.    Com*  t.  Moore  402. 

20.  Public  officers — Tax  collectors — School  districts  —  City 
treasurer — Cities  of  the  third  class — Acts  of  June  27, 1918,  Art, 
VIII,  Sec,  1,  P.  L.  568,  and  May  18, 1911,  P.  L.  809.  Com.  t. 
GHtman,  277.  ' 

21.  Qu^  warranto — Act  of  June  U,  1886,  P.  L.  621 — Public 
interest — Private  grievance — Relator — Attorney  general — Dis- 
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trict  attorney — Improper  pmctice.    Com.  ▼•  Pfromniy  485. 

22.  Beal  estate — Bule  to  bring  ejectment — Act  of  April  16, 
190S,  P.  L.  S12— Remaindermen.    Clark  ▼•  Clark,  574. 

23.  Title%— Local  laws— Act  of  May  11, 1909,  P.  L.  606— Va- 
lidity — Constitutional  law — Const,  of  Penna.,  Art.  Ill,  Sections 
8  and  7.  Countj  Commissioners'  Petition  for  Const,  of 
PnbUe  Hiskway  Tunnel,  88. 

24.  Trespass — Personal  property — Unlawful  sale  at  sheriff's 
sale—Remedies — Acts  of  April  10, 1849,  P.  L.  697,  and  March 
10, 1868,  P.  L.  91,    Holf  elder  ▼.  Sokramm,  493. 

26.  Wills — Construction — Tested  and  contingent  remainders 
—Rule  of  construction— Act  of  April  1, 1909,  P.  L.  87— Hus- 
band's election  to  take  against  will,    Bair's  Estate,  169. 

27.  Witnesses — Competency  —  Action  against  corporation  — 
Statements  of  stockholder^— Death  of  stockholder — Plaintiff  as 
witness— Act  of  May  28,  1887,  P.  L.  168.  Bates  ▼.  Carter 
Const.  Co.,  200. 

STENOGKAPHEKS. 

1.  Proof  of  stenographer's  notes — Waiver — Practice,  C.  P. — 
Real  property — Water  rights — Trespass — Statement  of  claim — 
Amendments — Trials — Evidence — Original  statement  as  evi- 
dence — Witnesses  —  Credibility  —  Testimony  at  former  triaV— 
Admissions,    Hess  ▼..Vinton  Colliery  Co.,  78. 

STOCKHOLDEKS. 

1.  Liability  of  stockholders — Stockholders  of  record — Statu- 
tory liability— Act  of  March  11,  1907,  P,  L,  824— Statute  of 
limitations — Interest — Corporations — Banks — Insolvent  corpo- 
rations,   Kirsekler  ▼•  Wainwriffkt,  525, 

STREETS. 

1.  Dedication — A cceptdnce — Evidence — Ejectment — Munici- 
palities— Railroads,    MeKee  t.  Penna.  B.  B.  Co.,  560. 

2.  Defective  street — Depression  in  street — Conflict  in  testi- 
mony— Negligence — Municipalities — Damages — Death — Meas- 
ure of  damages — Earnings — Evidence.  Backer  t.  Aspinwall 
Boro.,  541. 

3.  Defects — Pedestrians — Crossing  between  crossings — Con- 
,  tributory  negligence — Nonsuit  —  Negligence  —  Municipalities, 

Watts  T.  Pljmontk  Boro.,  185. 

4.  Failure  to  repair — Dedication — Subsequently  incorporated 
borough — A  cceptance — Evidence — User — Negligence  — Munici- 
palities.   Kniss  ▼•  Dnqnesne  Boro^  417. 
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6.  Holes — Vehicle  driver — Fall — Proxitnate  cause — OorUrib- 
utory  negligence  —  Nonsuit  —  Negligence  —  Municipalities. 
Stem  T.  BeAdims,  96. 

STREET  RAILWAYS,  see  Railroads. 

SUBROGATION. 

1.  Contracts — Insurance  —  Title  insurance  —  Building  oper- 
ation— Guarantee  of  Completion — Construction — Mortgages — 
Release,  Peama.  Oo»  tor  Imb.  on  XdTM,  Bte.*  ▼•  Cvmtral  T.  * 
8.  Oom  822. 

SURCHARGE. 

1.  Decedents'  estates  —  Executors  and  administrators  —  Ac- 
counts— Administration  —  Distribution  —  Mingling  accounts, 
Krmmw'n  Bitate,  695. 

TAXATION. 

1.  Coal  tands — Assessments — Appeals — Market  wUue — Find- 
ings of  fact — Assignments  of  error — Exceptions. 

In  the  absence  of  evidence  to  show  difference  in  quality  or 
quantity,  and  other  elements  being  substantially  the  same,  it 
would  seem  that  the  coal  underlying  adjacent  tracts  should  be 
assessed  at  the  same  valuation  per  acre;  but  the  principle  of 
uniformity  is  not  violated  merely  because  the  valuation  per 
acre,  based  upon  sufficient  evidence,  differs  from  that  which 
was  placed  upon  adjacent  land,  in  a  different  proceeding,  and  in 
such  case  a  decree  dismissing  an  appeal  from  the  assessment 
fixed  by  the  county  commissioners  sitting  as  a  board  of  revis- 
ion, will  not  be  reversed  upon  such  ground. 

The  question  of  the  market  value  of  real  estate  for  the  pur- 
pose of  tax  assessment  is  one  of  fact.  By  market  value  is 
meant  the  selling  price  at  a  bona  fide  sale  after  public  notice. 

The  rule  that  the  findings  of  fact  by  the  court  below  )>ased  on 
sufficient  evidence  will  not  be  disturbed  on  appeal  except  for 
clear  error  applies  in  cases  of  tax  assessment. 

There  is  no  fixed  and  invariable  rule  for  arriving  at  the 
market  value  of  real  estate;  the  court  must  determine  the  value 
from  the  best  evidence  available.  The  practice  is  universal  to 
use  die  acre  as  the  unit  of  value  in  ascertaining  ihe  valuation 
of  the  entire  tract,  but  conditions  may  he  such  that  the  foot 
acre  method  of  ascertaining  the  value  may  be  adopted. 

Assignments  of  error  not  based  on  exceptions  will  be  dis- 
missed.   L.  V.  Goal  Go»  ▼•  Iimiorae  Coiuit7»  17. 

2.  Income' tax— Agreement  to  pay— Act  of  May  H,  1915,  P. 
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L.48S — CorUracts — Construction — Intention — Lewes — Corpor- 
oHons,    CatawlMA  B.  B.  Co.  ▼•  P.  A  B.  B.  Co.,  269. 

8.  Payment  of  taxes — Rebuttal  evidence — Evidence — Eject- 
ment— Ancient  map — Declarations — Deceased  survivor — Pho- 
tographs,   MeKoo  ▼•  Peitmi*  B.  B.  Co.,  560. 

TAX  COLLECTOKS,  see  Public  Officers. 

TELEGKAPH  AND  TELEPHONE  COMPANIES. 

1.  Broken  wires — Notice — Injury  to  pedestrians-Contribu- 
tory negligence — Case  for  jury  —  Negligence,  Urossheim  ▼. 
Pitts.  *  AUe^  TeL  Co.,  382. 

TITLE  INSURANCE,  see  Insurance. 

TRA.DE-MARKS. 

1.  Unfair  trade  competition — Imitations  —  Injunction  — 
Equity  jurisdiction*    SoraatoA  StoTo  Works  t.  davk,  23. 

TRESPASS. 

1.  Mines  —  Unlawful  occupation  —  Depreciation  in  value — 
Recovery, 

1.  Where  in  an  action  of  trespass  to  recover  damages  for  al- 
leged injuries  to  a  coal  mine  and  its  equipment,  belonging  to 
plaintiff,  and  for  the  rental  value  of  certain  land  adjacent  to 
the  mine  owned  by  plaintiff,  but  unlawfully  occupied  by  defend- 
ant for  a  number  of  years,  it  appeared  that  plaintiff  had  been 
the  legal  owner  of  the  premises  from  November,  1907,  but  did 
not  recover  possession  until  January,  1914,  it  was  error  to  ad- 
mit evidence  as  to  the  condition  and  value  of  the  mine  in  April 
and  May,  1904,  as  defendant  could  not  be  required  to  pay  plain- 
tiff for  injuries  done  to  the  properties  prior  to  the  acquisition 
of  title  by  plaintiff. 

2.  In  such  case  it  was  error  for  the  trial  judge  to  allow  the 
jury  to  consider  the  evidence  as  to  the  condition  of  the  mine 
in  1904,  as  contrasted  with  its  condition  in  1914,  and  to  adopt 
the  estimate  of  plaintiff's  expert  witnesses  that  the  depreciation 
occurring  between  the  years  1907  and  1914,  was  sixty  per  cent, 
of  the  entire  depreciation,  as  such  method  of  apportioning  the 
depreciation  was  merely  conjectural.  IdeweUyn  t.  Smuiyslde 
Coal  Co.,  291. 

2.  Mines  and  mining — Injuries  to  mines — Damages — Meas- 
Ure  of  damages — Punitive  damages, 

A  deed  conveyed  all  the  coal  and  other  minerals  *%ing  in 
and  under  the  surface"  of  certain  land,  without  liability  "for 
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any  damage  dqpe  to  the  surface  of  said  described  tract  of  land» 
in  consequence  of  mining  and  working  out  said  coal  by  the 
usual  mode  of  working  and  mining  the  same,"  and  further  con- 
veyed to  ihe  grantee  the  **perpetual  right  and  privilege  of  pass- 
ing through  and  under  said  described  tract  of  land  with  other 
coal  and  minerals."  After  a  part  of  the  coal  had  been  removed 
the  then  owner  of  the  surface  at  the  point  where  the  entry  into 
the  mine  was  made  diverted  the  waters  of  a  stream  into  the 
mine,  causing  a  cessation  of  the  operations  for  a  time;  the 
lessees  of  the  mine  cleaned  out  the  debris,  which  the  water  cap* 
ried  into  the  mine,  and  in  an  action  of  trespass  sought  to  re- 
cover damages  for  the  cessation  of  the  operation  of  the  mine 
and  for  the  cost  of  cleaning  out  the  debris.  Defendants  con- 
tended that  the  obstructions  which  plaintiffs  had  removed  ac- 
cumulated before  the  date  of  the  lease  to  plaintiffs.  Plaintiffs 
contended  that  they  removed  only  the  debris  which  accumulated 
after  they  took  possession  under  their  lease.  The  trial  judge 
submitted  the  case  to  the  jury,  which  found  a  verdict  for  plain- 
tiffs upon  which  judgment  was  entered.    Held,  no  error. 

Where,  in  such  case,  there  were  numerous  acts  of  defendants 
of  tibe  same  wrongful  character,  which  were  discussed  by  the 
trial  judge,  the  fact  that  the  court  did  not  specifically  repeat 
the  measure  of  damages  in  discussing  defendants'  separate  acts 
was  not  material  where  the  jury  was  plainly  told  that  plaintiff 
could  recover  only  for  the  costs  of  cleaning  out  so  much  of  the 
debris  as  had  been  brought  into  the  mine  by  defendant  subse- 
quent to  the  time  when  plaintiffs  took  possession. 

Where  there  was  evidence  of  repeated  wrongful  acts  on  the 
part  of  defendants,  notwithstanding  plaintiffs'  frequent  protests 
that  their  mine  was  being  injured  and  its  operation  interfered 
with,  and  that  defendants  threatened  plaintiffs  and  their  em- 
ployees with  bodily  harm  if  they  attempted  to  close  the  opening 
through  which  water  was  brought  into  the  mine,  the  trial  judge 
was  justified  in  charging  the  jury  that  if  th^  concluded  the 
trespass  was  wilful  and  malicious  on  the  part  of  the  defendants 
they  might  allow  punitive  as  well  as  actual  damages. 

In  such  case,  the  court  properly  charged  the  jury  that  plain- 
tiffs could  recover  damages  suffered  by  reason  of  the  stoppage 
of  their  mine,  provided  the  loss  was  caused  by  the  harmful 
acts  of  defendants,  and  not  otherwise. 

The  fact  that  mining  operations  had  been  discontinued  for 
fifteen  years  before  plaintiffs  took  possession  under  their  lease, 
did  not  deprive  them  of  the  right  to  remove  coal  through  the 
entry  under  defendants'  land,  where  there  was  still  remaining 
a  considerable  quantity  of  coal  which  plaintiffs  had  the  right 
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to  remove,  where  the  deed  under  which  plaintiffs'  lessors 
claimed  gave  to  them  the  perpetual  privilege  of  passing  through 
and  under  the  land  with  other  coal  and  minerals  and  where 
the  deed  for  the  surface  to  defendants  contained  a  reservation 
of  the  coal  with  the  right  to  use  the  entries  for  transportation 
of  any  coal  that  lies  in  the  vein  or  stratum  under  the  property : 
Webber  v.  Vogel,  189  Pa.  156;  Patterson  v.  Graham,  164  Pa. 
234,  distinguished.    Sors  ▼•  Fredeviek*  617. 

8.  Mines  and  mining — Unlawful  removal  of  coal — Case  for 
jury — Independent  contractor — A gency. 

In  an  action  to  recover  damages  for  the  unlawful  mining 
and  removal  of  coal  from  plaintiff's  land,  where  the  defendant 
set  up  that  the  coal  was  mined  by  an  independent  contractor, 
and  it  appeared  that  defendant  was  the  owner  of  the  coal  under- 
lying an  adjoining  tract  of  land  to  that  of  plaintiff  subject  to  a 
royalty ;  that  the  person  who  was  mining  defendant's  coal  had 
mined  coal  from  plaintiff's  land  and  carried  it  to  the  surface 
through  defendant's  mine ;  that  defendant  paid  the  royalty  on 
the  coal  mined  on  plaintiff's  property  to  the  person  from  whom 
he  acquired  title  to  his  own  mine;  that  when  plaintiff  demand- 
ed compensation  for  the  coal  taken,  defendant  did  not  disclaim 
responsibility  on  any  other  ground  than  that  he  had  already 
paid  the  royalty  on  the  coal  to  the  owner  of  the  adjoining  tract, 
and  there  was  evidence  that  during  the  period  covered  by  the 
trespass,  the  person  who  mined  the  coal  was  the  superintendent 
of  defendant's  mine,  it  was  for  the  jury  to  determine  whether 
such  superintendent  acted  as  defendant's  agent  in  unlawfully 
mining  plaintiff's  coal,  and  the  jury  having  found  a  verdict 
for  plaintiff,  it  was  error  to  enter  judgment  for  defendant  n.  o. 
V.    PhiUon  ▼.  WiUi,  613. 

4.  Personal  property — Unlawful  sale  at  sheriff's  sale — Reme- 
dies, 

A  party  claiming  that  his  goods  have  been  unlawfully  sold  at 
sheriff's  sale  should  move  to  have  the  sale  set  aside  under  the 
Acts  of  April  10, 1849,  P.  L.  597,  and  March  10, 18^8,  P.  L.  91 ; 
if  he  fails  so  to  do,  he  cannot  successfully  maintain  an  action  of 
trespass  against  the  party  at  whose  instance  the  goods  were 
'   sold. 

A  party  claiming  that  his  goods  were  unlawfully  sold  at  a 
sheriff's  sale  in  proceedings  on  a  judgment  entered  against  him 
has  no  standing  to  bring  an  action  of  trespass  against  the  party 
issuing  the  execution,  who  bought  the  goods  at  the  sheriff's 
sale  and  subsequently  sold  them  at  public  sale,  where  it  ap- 
pears that  he  knew  for  six  weeks  prior  to  the  public  sale  that 
it  was  to  take  place,  but  took  no  steps  to  prevent  it. 
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Where  in  such  ease  it  appeared  that  the  plaintiff  claimed 
that  the  judgment  was  improperly  entered  against  him,  but 
where  it  further  appeared  that  he  had  stated  that  the  judgment 
note  upon  which  the  judgment  was  entered  was  given  that  his 
goods  might  be  taken  in  execution  if  he  could  not  "come  up  and 
"pay"  a  certain  other  obligation  when  it  was  due,  he  was  es- 
topped by  this  admission  from  alleging  that  the  sheriff's  ^e 
of  his  goods  was  tmlawful  as  well  as  by  his  failure  to  proceed 
under  the  Acts  of  April  10, 1849,  P.  L.  697,  and  March  10, 1858, 
P.  L.  ^1,  to  have  the  sale  set  aside,  and  the  trial  judge  inade 
no  error  in  entering  a  compulsory  nonsuit.  Holfelder  ▼• 
fleknuBim,  493. 

6.  Real  property  —  Water  tights  —  Statement  of  claim  — 
Amendments — Trials — Evidence — Ofiginal  statement  as  evi- 
dence— Witnesses — Credibility — Testimony  at  former  trial — 
Admissions — Proof  of  stenographer's  notes — Waiver — Practice, 
O.P.    HeM  T.  VlntoA  Colliery  Co^  78. 

6.  Waters — Diversion — Evidence — Opinion  evidence  —  Non- 
expert testimony — Damages  —  Delay  in  payment  —  Punitive 
damages. 

Where  farm  land  has  been  injured  by  the  construction  of  a 
dam  across  a  stream  flowing  past  a  farm  so  that  the  waters  of 
the  stream  were  diverted,  the  measure  of  the  damage  is  the  dif- 
ference in  the  market  value  of  the  farm  before  and  after  the 
construction  of  the  dam. 

In  such  case  witnesses  who  were  residents  of  the  locality  and 
familiar  with  the  farm  and  other  real  estate,  and  who  had  some 
knowledge  of  the  selling  price  and  value  of  land  in  the  neigh- 
borhood, were  properly  permitted  to  express  their  opinions  as  to 
the  amount  of  the  damages. 

In  such  case  evidence  of  the  alleged  loss  of  moisture  to  plain- 
tiff's land  which  had  been  accustomed  to  rise  from  the  watei^ 
and  fall  in  the  form  of  dew  upon  the  adjoining  fields  thereby  in- 
creasing their  fertility,  was  properly  submitted  to  the  jury. 

When  in  such  case  plaintiff  refused  $600  offered  by  defendant 
for  his  damages,  and  in  an  action  therefor  recovered  $4,280  it 
wtis  not  error  to  permit  recovery  of  damages  for  delay. 

Where  in  such  case  defendant  maintained  the  dam  across  the 
stream  without  claim  or  semblance  of  authorit;y,  and  in  a  suit 
in  equity  brought  by  plaintiff  to  compel  the  removal  of  the  dam 
defendant  disclaimed  any  intention  of  appropriating  the  water 
by  right  of  eminent  domain  and  neglected  to  remove  such  dam 
for  several  months  after  the  Supreme  Oourt  affirmed  a  decree 
ordering  its  removal,  there  was  such  a  careless  and  reckless  dis- 
regard of  plaintiff's  rights  as  to  warrant  the  submission  of  the 
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question  of  punitive  damages  to  the  jury,  and  in  such  ease  an 
award  of  $500  as  punitive  damages  was  not  excessive.  Rider 
▼•  Tprk  HftTen  W.  A  P.  Co^  196. 

TRIALS. 

1.  Charge  to  jury — Harmless  error — Waiver, 

A  party  may  not  sit^  silent  and  take  his  ch^eee  of  a  verdict 
and  then  if  it  is  adverse  complain  of  a  matter,  which  if  an  error, 
would  have  been  immediately  rectified  and  made  harmless. 

Appellate  courts  will  not  review  matters  not  called  to  the  at- 
tention of  the  trial  court  unless  the  alleged  errors  are  basic 
and  fundamental. 

Where  no  particular  instructions  are  prayed  the  court  is  re- 
sponsible only  for  the  general  effect  of  the  charge  considered  as 
a  whole  and  not  for  mere  omissions  to  say  what  might  properly 
have  been  said. 

The  fact  that  the  number  of  defendant's  witnesses  greatly 
exceeded  the  number  of  plaintiit's,  should  be  called  io  the  at- 
tention of  the  jury,  as  well  as  the  fact  that  plaintiff  was  an 
interested  witness,  but  the  failure  of  the  trial  judge  so  to  do  is 
not  reversible  «rror  in  the  absence  of  a  request  so  to  charge. 
Leroh  ▼•  Hersl&ej  Traction  Co.,  190. 

2.  Improper  remarJcs  of  counsel — Refusai  to  withdraw  -juror 
— Abuse  of  discretion. 

Witnesses  are  entitled  to  the  protection  of  the  court.  Where 
a  witness  has  been  grossly  abused  and  insulted  by  counsel, 
it  is  not  enough  for  the  trial  judge  to  characterize  the  remarks 
as  highly  improper  and  to  instruct  the  jury  to  disregard  them ; 
'  the  only  effective  method  of  correcting  the  mischief  is  to  with- 
draw a  juror  and  continue  the  case. 

Where  counsel  for  plaintiff  in  his  speech  to  the  jury  spoke 
abusively  of  a  witness,  calling  him  a  "drunkard''  and  "gutter- 
snipe," referred  to  the  fact  that  one  of  the  largest  taxpayers 
of  the  defendant  township  had  not  gone  on  the  stand,  and  that 
the  clean,  nice  men  of  the  township  were  not  present  at  the 
trial,  it  was  an  abuse  of  judicial  discretion  to  refuse  to  with- 
draw a  juror  and  continue  the  case  at  the  request  of  counsel 
for  defendant,  and  on  appeal  the  judgment  was  reversed  with 
a  venire  facias  de  novo.    Dannals  t.  SylTania  Twp.,  166. 

3.  Remarks  of  counsel — Damages — Charge — Error  in  charge 
— Correction  —  Negligence  —  Electric  companies  —  Defective 
transformer — Death  —  Res  ipsa  loquitur — Evidence — Precau- 
tion after  accident.    Soolierman  t.  Wilkos-Barro  Co.,  11. 

4.  Statement  of  claim  —  Defective  statement — Practice. 
Clark  ▼.  StMlo,  880. 
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6.  Testimony  at  former  trial — Admissions— 'Proof  of  stenog- 
rapher's notes  —  Waiver  —  Practice,  C.  P. — Real  property  — 
Water  rights — Trespass — Statement  of  claimt-^mendments — 
Evidence — Original  statement  as  evidence — Witnesses — Credit 
hUity.    HeM  t«  Vinton  GoUierj  Co*»  78. 

ULTRA  VIKES. 

1.  Electric  companies^-Territoridl  rights — BUI  in  equity — 
Injunction — Corporations — Railroads — FUmishing  of  electric 
power^Acts  of  February  19,  18^9,  P,  L.  79,  and  March  19, 
190S,  P.  L.  S^.  Citlseiui  Eleo.  ninm.  Co»  ▼•  Iiaok.  A  Wyomins 
VaL  n.  n.  Co^  176. 

2.  Suit  on  guaranty — Corporations — Public  service  corpo- 
rations — Street  railways — Guaranty  on  bonds  of  bridge  com- 
pany. Safe  Dep.  St  Tnut  Co.  t.  Federal  St.  A  Pleaeamt  Val- 
ley Pass.  Bj.  Go.,  497. 

UNDUE  INFLUENCE. 

1.  Fraudr-^Wills — Testamentary  capacity — Confidential  re* 
lotion — Interlineation,    Qonsaware  ▼•  Donekoo,  602. 

VEEDICTS. 

•  1.  Special  verdicts — Form, 

It  is  the  province  of  a  special  verdict  to  find  and  place  on 
record  all  the  essential  facts  in  the  case,  and  what  is  not  found 
is  presumed  not  to  exist;  but,  where  a  general  verdict  is  suf- 
ficient, it  is  immaterial  that  the  special  verdict  is  irregular. 
Com.  T.  Pf  roBun,  485. 

VESTED  AND  CONTINGENT  REMAINDERS. 

1.  Construction — Intention — Wills,    H>od  ▼•  Maires*  128. 

2.  Rule  of  constructions-Act  of  April  1, 1909,  P.  L,  87— Hus- 
band's election  to  take  against  tuill  —  Wills  —  Construction, 
Bair*s  Estate,  169. 

8.  Wills — Construction — Gift  to  class — Precatory  words — 
Mandatory  words — "Wish" — Rule  against  perpetuities,  Ed- 
wards** Estate;  858. 

WAIVER. 

1,  Insurance — Fire  insurance— Loss — Alleged  adjustment  of 
loss — Evidence — Sufficiency — Evidence  of  loss  —  Incompetent 
evidence — Inventory — Books  of  insured — Estoppel,  Polissi  ▼• 
Commercial  Fire  Ins.  Co.,  297. 

2.  Negligence — Street  railways — Passenger  alighting  —  Pre- 
mature starting  of  car — Signals — Presumption — Acts  of,pas- 
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aengera — Trials — Witnesses — Credibility — Charge  —  Harmless 
error  —  Failure  to  ohject  —  Case  for  jury  —  Charge  to  fury, 
Leroh  ▼•  Hershej  Traotion  Co.,  190. 

8.  Practice,  C.  P. — Real  property — Water  rights — Trespass 
—  Statement  of  claim  —  Amendments  * —  Trials  —  Evidence  — 
Original  statement  as  evidence — Witnesses — Credibility — Tes- 
timony  at  formsr  trial — Admissions.  Hess  ▼•  Vinton  Colliery 
Co.,  78. 

WAKEANTY. 

1.  Corporations — Insurance  company — Contracts — Purchase 
of  stock  of  another  insurance  company — Adjustments — '* Ad- 
mitted assets" — "Unadmitted  assets" — Accounting  —  Bill  in 
equity — Fraud — Mistake  of  facts — Act  of  June  1,  1911,  P.  L, 
567.    Hat.  Life  Ins.  Go.  t.  Haines,  599. 

WATERS  AND  WATER  COURSES. 

1.  Diversion  —  Opinion  evidence  —  Evidence  —  Trespass  — 
Nonexpert  testimony — Damages— Delay  in  payment — Punitive 
damages.    Bider  ▼•  York  Haven  W.  *  P.  Co.,  196. 

WILLS. 

1.  Construction — Remainders — Vested — Contingent  —  Oift 
to  class — Precatory  words — Mandatory  words — "Wish" — Rule 
against  perpetuities. 

Where  an  estate  is  given  to  a  life  tenant,  with  remainder  to 
the  children  of  the  life  tenant,  the  estate  vests  at  once  upon  the 
hirth  of  each  child,  subject  to  open  and  let  in  after-born  chil- 
dren, without  regard  to  the  question  whether  or  not  a  child  sur- 
vives the  life  tenant. 

Precatory  words  in  a  will  when  used  to  express  intention^to 
control  or  direct  are  mandatory. 

A  vested  remainder  is  not  subject  to  the  rule  against  per- 
petuities. 

Testatrix  by  will  provided  that  each  of  her  four  daughters 
should  share  equally  in  the  income  of  her  residuary  estate,  and 
by  codicil  provided  as  to  a  part  thereof  that  "when  the  life 
interest  of  the  present  heirs  expires,  that  which  is  in  trust  shall 
go  to  my  grandchildren,"  arid  "at  the  death  of  each  (daughter), 
her  share  shall  continue  in  trust  for  my  grandchildren" ;  and 
that  payments  to  the  grandchildren  should  be  made  on  the  de- 
cease of  the  surviving  daughter.  There  were  grandchildren 
living  at  the  date  of  the  death  of  the  testatrix.  Two  of  the 
daughters  contended  that  the  remainders  to  the  grandchildren 
were  contingent,  not  supported  by  prior  vested  particular  es- 
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tates  and  therefore  failed;  and  further  that  they  violated  the 
nile  against  perpetuities.  Held,  (1)  the  gift  in  remainder 
vested  in  the  grandchildren  at  date  of  testatrix's  deat^,  sub- 
ject to  open  to  let  in  all  members  of  the  class  who  might  be  bom 
during  the  continuation  of  the  particular  estate;  aiid  (2)  the 
rule  against  perpetuities  did  not  apply. 

In  suoh  case  where  testatrix  by  codicil  provided  ^'where  it  (a 
former  codi^cil)  directs  division  of  estate  accumulated  from  in- 
come during  my  lifetime,  I  wish  half  of  that  added  to  the  pres- 
ent amount  in  trust,  each  daughter  to  have  equal  share  of  in- 
come from  same,  and  at  the  death  of  each,  her  share  shall  con- 
tinue in  trust  for  my  grandchildren,"  the  word  **wish"  is  man- 
datory and  not  precatory.    Edw^rda's  Estate,  358. 

2.  Construction — Vested  and  contingent  remainders — Bule 
of  construction — Act  of  April  1,  1909,  P.  L.  87 — Hushand^s 
election  to  take  against  wUl. 

The  law  favors  vested  rather  than  contingent  estates  and  un- 
less it  clearly  appears  from  the  context  or  the  circumstances  of 
the  case  that  a  contingent  interest  was  intended,  the  remainder 
will  be  regarded  as  vesting  at  the  death  of  the  testator  and  not 
at  the  expiration  of  the  life  tenancy. 

Where  time  is  not  annexed  to  the  gift  but  to  the  payment  of 
it  the  estate  is  vested. 

Whenever  there  is  a  particular  estate,  the  determination  of 
which  does  not  depend  on  any  uncertain  event,  and  a  remainder 
is  thereon  absolutely  limited  to  a  person  in  esse  and  ascer- 
tained, although  the  nature  and  duration  of  the  es^te  limited 
in  remainder  may  be  such  that  it  may  not  endure  beyond  the 
particular  estate,  and  may  therefore  never  take  effect  or  vest 
in  possession,  it  is  not  a  contingent  but  a  vested  remainder. 

The  Act  of  April  1,  1909,  P.  L.  87,  is  an  amendment  to  the 
intestate  laws  and  in  the  absence  of  issue  entitles  the  widow  to 
$5,000  out  of  her  husband's  real  or  personal  estate  or  both,  in 
preference  to  collateral  heirs;  and  the  surviving  husband  has  a 
like  right  in  his  wife's  estate. 

The  fact  that  a  husband  has  received  a  portion  of  the  $5,000 
from  the  personal  estate  does  not  preclude  him  from  after- 
wards asserting  his  claim  to  the  balance  thereof  against  the 
real  estate. 

Testator  devised  his  entire  estate  to  his  wife  for  life,  or  so 
long  as  she  should  remain  his  widow,  with  a  provision  that  if 
she  should  remarry  she  should  then  have  only  such  interest  in 
his  estate  as  the  interstate  laws  provided  and  the  remainder 
should  go  to  his  children;  and  on  her  death  the  remainder 
should  go  to  testator's  children,  naming  them,  or  '^e  survivor 
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of  them,  or  to  the  legal  representatives  of  ^uch  as  are  dead,  if 
any  of  them  should  die  before  my  wife's  second  marriage  or 
death,  share  and  share  alike."  The  wife  survived  her  husband 
and  died  without  having  remarried.  One  of  the  children  of 
the  testator  died  testate  and  without  issue  before  her  mother, 
having  devised  whatever  interest  she  acquired  in  the  real  es- 
tate of  her  father  under  his  will.  The  surviving  husband  of' 
such  daughter  elected  to  take  against  his  wife's  will  and  having 
received  from  her  personal  estate  a  sum  less  than  ^we  thou- 
sand dollars  filed  a  petition  to  have  appraised  and  set  apart  to 
him  the  balance  of  said  amount  out  of  such  real  estate.  Held, 
(1)  The  interest  acquired  by  such  daughter  under  her  father's 
will  was  vested  and  not  contingent ;  (2)  The  petitioner  has  not 
forfeited  his  right  by  laches;  and  (3)  The  prayer  of  the  pe- 
tition should  have  been  granted. 

The  word  "or"  in  the  above  will  shoufld  be  read  "and";  and 
the  term  'legal  representatives,"  when  used  in  a  devise  of 
realty,  is  equivalient  to  "heirs."    Bair's  Estate,  169. 

8.  Fraud — Undue  influence — Republication — Issue  devisavit 
vel  non — Refusal, 

An  issue  devisavit  vel  non  prayed  for  on  the  ground  of  al- 
leged lack  of  testamentary  capacity  in  testatrix  and  the  exer- 
cise of  fraud  and  undue  influence  by  the  person  named  as 
executor  in  the  will  was  properly  refused,  where  there  was  no 
evidence  of  any  undue  influence  exercised  by  the  person  named 
as  executor  op  by  anyone  else;  and  it  appeared  that  such  per- 
son subsequently  died  and  testatrix  added  a  codicil  to  her  will, 
whereby  she  republished  the  entire  will,  and  that  although  tes- 
tatrix had  bodily  infirmities  and  used  morphia,  she  had  full 
intelligence  and  exact  knowledge  of  her  property  and  her  affairs 
and  the  objects  of  her  bounty.    Kerr's  Estate,  399. 

4.  Fraud — Undue  influence — Testamentary  capacity — Confi- 
dential  relation — Interlineation, 

The  influence  exercised  in  procuring  the  execution  of  a  will, 
and  relied  on  to  sfet  it  aside,  must  be  such  as  destroys  the  free 
agency  of  the  testator  and  subjects  his  mind  to  the  will  of  an- 
other person.  It  must  be  a  present  restraint  operating  as  a 
moral  coercion  at  the  time  the  will  is  made.  There  must  be 
present  the  power  and  will  of  another  which  so  controls  the 
mind  of  testator  tibat  he  is  unable  to  decide  for  himself,  but 
submits  to  the  desire  of  the  former. 

Where  in  proceedings  to  contest  the  validity  of  a  will,  at- 
tacked on  the  ground  that  testatrix  lacked  testamentary  ca- 
pacity, and  that  fraud  and  undue  influence  were  exercised  over 
her  by  one  of  her  beneficiaries,  it  appeared  that  although  tea- 

Vol.  cclv — 46 


Digitized  by  VjOOQ IC 


722  INDEX, 

WILLS — carUiwuecL 

tatriz  oGcasionaUy  suffered  from  hallucinations  and  was  ram- 
bling in  her  conversation  and  changed  frc^m  one  subject  to  an- 
other^  yet  where  it  further  appeared  that  testatrix  attended  to 
her  business  affairs  in  a  way  that  indicated  that  she  had  a 
proper  conception  of  business  matters  and  terms,  and  that  she 
had  transacted  business  with  various  witnesses  who  testified 
that  she  was  mentally  sound  and  knew  what  she  was  doing,  the 
evidence  of  testamentary  incapacity  was  insufficient  to  sustain 
a  verdict  against  the  will. 

While  it  is  true  that  where  a  testator  leaves  a  substantial  part 
of  his  estate  to  one  occupying  a  confidential  relation,  the  bur- 
den is  on  the  latter  to  show  that  no  improper  influence  con* 
trolled  the  making  of  the  will,  this  presumption  arises  only 
where  there  has  been  proof  of  extreme  infirmity  or  mental  weak- 
ness and  the  physical  and  mental  condition  of  testatrix  must 
be  shown  to  be  of*  such  character  in  order  to  raise  lliis  pre- 
sumption. 

Where  it  appeared  that  testatrix's  pastor  was  executor  and 
legatee  and  that  a  certain  church  and  hospital  in  which  he  was 
interested  were  beneficiaries  under  the  will,  which  had  been 
given  into  his  possession  for  safe  keeping  by  testatrix,  but  that 
while  such  pastor  frequently  called  upon  testatrix  to  discuss 
her  business  affairs  with  her,  as  well  as  religious,  and  charitable 
subjects,  yet  that  the  scheme  of  distribution  had  been  agreed 
upon  between  testatrix  and  her  husband,  who  had  predeceased 
testatrix,  there  was  no  such  imprisonment  of  body  or  mind, 
fraud,  threats,  misrepresentations,  inordinate  flattery,  or  physi- 
cal or  moral  coercion  as  to  destroy  the  free  agency  of  testatrix 
and  operate  as  a  present  restraint  upon  her  in  making  the  will 
and  a  verdict  against  the  will  attad^ed  on  the  ground  of  undue 
influence  could  not  be  sustained. 

Where  there  were  interlineations  in  the  will,  but  one  of  the 
subscribing  witnesses  testified  that  such  interlineations  ap- 
peared in  the  will  when  it  was  submitted  for  attestation,  and 
the  other  was  dead,  the  testimony  fully  established  the  will  in 
the  form  presented  and  met  the  burden  oast  upon  pr^^nments 
to  account  for  the  interlineation. 

Where  it  appeared  that  the  will  might  have  been  written 
fif ly-six  days  prior  to  its  execution,  the  opinion  of  a  handwrit- 
ing expert  to  the  effect  that  the  interlineations  were  written 
from  sixty  to  ninety  days  after  the  main  body  of  the  will, 
based  upon  an  examination  made  about  five  years  bubsequent 
to  the  date  of  the  writing,  was  insufficient  to  warrant  the  sub- 
mission to  the  jury  of  the  question  whether  the  interlineations 
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were  made  after  the  date  of  the  execution  of  the  will.    Oonsa- 
ware  ▼•  Donelioo,  502. 

5.  Legacies — Interest  on  pecuniary  legacies — Oonstruction — 
Income. 

Where  trustees  under  a  will  are  given  the  entire  real  and  per- 
sonal estate  of  testator  with  direction  to  convert  the  same  from 
time  to  time  at  their  discretion,  thus  providing  funds  from 
which  legacies  are  to  he  paid,  and  the  trustees  hold  the  person- 
alty and  postpone  the  conversion  of  the  real  estate  heyond  a 
one-year  period  for  the  advantage  of  the  estate,  the  specific 
pecuniary  legatees  are  entitled  to  interest  on  their  legacies 
from  one  year  from  testator's  death,  and  this  is  particularly 
true  where  the  testator  has  given  the  income  of  most  of  such 
legacies.    O'l^eary's  Itotate,  521. 

6.  Life  estates — Construction — Intention. 

Where  a  testator  bequeathed  certain  parcels  of  real  estate  to 
his  wife  and  directed  that  his  son  be  given  a  good  education 
^'and  to  have  his  mother  use  her  best  judgment  in  assisting  in 
any  profession  he  may  want  to  pursue.  And  also  at  her  death 
all  these  possessions  are  to  go  to  my  son"  the  lower  court  prop- 
erly decided  that  the  wife  took  an  estate  for  life  with  remainder 
in  fee  to  her  son.    Marion  0«nter  Nat.  Bank  t.  OrMwell*  545. 

7.  Remainders  —  Vested  and  contingent  remainders  —  Con- 
siruction — Intention. 

If  there  is  a  present  right  to  a  future  possession  though  that 
right  may  be  defeated  by  some  future  event,  contingent  or  cer- 
tain, there  is  nevertheless  a  vested  estate.  An  unpossessed  es- 
tate is  vested  if  it  is  certain  to  take  eflfect  in  possession^  by  en- 
during longer  than  the  precedent  estate. 

The  law  favors  vested  rather  than  contingent  estates,  and 
unless  it  clearly  appears  from  the  context  or  circumstances  of 
the  case  that  a  contingent  interest  was  intended,  the  remainder 
will  be  regarded  as  vesting  at  the  death  of  the  testator  and  not 
at  the  expiration  of  the  life  tenancy. 

A  testator  bequeathed  all  his  estate  to  his  wife  for  her  life 
or  until  her  remarriage  and  provided  that  upon  the  termination 
of  the  wife's  estate  all  his  property  should  go  to  ''my  five  chil- 
dren" (naming  them)  *Hk)  be  equally  parted  and  divided  among 
them  share  and  share  alike,  and  to  be  paid  and  delivered  unto 
my  son  at  his  age  of  twenty-one  years,  and  to  my  said  daugh- 
ters at  their  several  respective  ages  of  twenty-one  years  or  the 
day  of  marriage,  whichever  shall  first  happen.  And  my  will 
and  meaning  is  that  in  case  any  of  my  said  children  shall  de- 
part this  life  before  such  time  as  the  part  or  portion  of  him, 
her  or  them  so  dying  shall  become  payable,  then  and  in  such 
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case  the  part  or  portion  to  him,  her  or  them  so  dying  shall  go 
to  and  be  equally  divided  among  the  survivor  or  survivors  at 
the  time  aforesaid."  The  widow  and  children  surviyed  the  tes- 
tator; one  of  the  daughters  married  during  her  minority  and 
died  intestate  after  her  majority  leaving  a  child.  Held,  that 
such  daughter's  share  had  become  vested  and  her  child  became 
entitled  thereto,  upon  the  subsequent  death  of  the  widow. 

Bartholomew's  Est,  155  Pa.  314,  distinguished.  Hood  t. 
Maien,  128. 

8.  Specific  devises — Residuary  clauses  —  ConsirucHon  —  In- 
ieniion. 

A  testator  bequeathed  his  residuary  estate  in  trust  for  the 
benefit  of  his  daughter  for  her  life  and  directed  that  upon  her 
death  "said  trust  to  go  to  and  vest  in  her  child  or  children 
who  shall  then  be  living  and  the  issue  of  any  one  or  more  who 

may  have  deceased,  their heirs,  etc.,  freed  from  all  trusts, 

the  issue  of  any  deceased  child  or  children,  however,  if  more 
than  one  to  take  only  such  share  as  the  parent  or  parents 
would  have  been  entitled  to  if  living."  By  codicil  testator 
devised  a  house  and  lot  to  a  granddaughter  in  fee  simple  and 
directed  that  upon  the  termination  of  the  life  estate  the  house 
and  lot  and  tibe  residuary  estate  should  be  separately  valued 
and  the  united  value  be  taken  as  the  basis  of  an  equal  distri- 
bution among  the  grandchildren  and  if  the  valuation  of  the 
house,  and  lot  were  less  than  a  grandchild's  equal  share  of  the 
whole  estate,  such  granddaughter  should  be  entitled  to  receive 
such  an  amount  from  the  rest  of  the  estate  as  would  make  her 
shard  equal  to  that  of  the  other  grandchildren,  but  if  the 
house  and  lot  should  be  greater  in  value  than  an  equal' share  of 
the  estate,  the  excess  in  value  which  she  had  received  should  be 
a  charge  thereupon  in  favor  of  the  other  grandchildren.  The 
granddaughter  survived  the  testator,  but  died  before  the  ter- 
mination of  the  life  estate  having  devised  the  house  and  lot  by 
will ;  the  surviving  grandchildren  claimed  that  the  house  and 
lot  remained  part  of  the  testator's  residuary  estate  for  the  pur- 
poses of  computation  and  distribution  and  was  subject  to  a 
charge  in  their  favor,  being  of  greater  value  tiban  their  re- 
spective shares  of  the  residuary  estate.  Held,  that  the  pro- 
vision for  the  valuation  and  appraisement  of  the  house  and  lot, 
and  of  the  residuary  estate  was  to  take  effect  only  in  the  event 
that  the  granddaughter  to  whom  the  house  and  lot  were  devised 
should  survive  the  life  tenant;  that  by  her  death  her  interest 
in  the  residuary  estate  was  div^ted  and  that  her  interest  in  the 
house  and  lot  could  not  be  charged  in  favor  of  the  surviving 
grandchildren.  WrighVM  Estate,  106. 
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WITNESSES. 

1.  Competency — Action  against  corporation — Statements  of 
stockholder — Death  of  stockholder — Plaintiff  a>s  witness — Act 
of  May  ^,  1887,  P.  L.  168. 

Since  the  passage  of  the  Act  of  May  23,  1887,  P.  L.  168,  the 
court  must  discontenance  all  objections  to  the  competency  of  a 
witness  on  the  ground  of  interest  and  policy  unless  they  be 
made  clearly  to  appear. 

In  an  action  against  a  corporation  the  plaintiff  is  not  ren- 
dered incompetent  to  testify  as  to  certain  relevant  conver- 
sations between  himself  and  a  former  officer  and  stockholder  of 
the  defendant  company  who  died  before  the  trial.  It  is  the  in- 
dividual, personal,  adverse  interest  which  works  a  disqualifi- 
cation.   Bates  T.  Carter  Const.  Co.,  200. 

2.  Credibility — Cliarge — Harmless  error — Failure  to  object 
— Waiver — Case  for  jury — Negligence — Street  railways — Pas- 
senger alighting — Premature  starting  of  car — Signals — Pre- 
sumption— Acts  of  passengers.  J^rch.  ▼•  Hershej  Traction 
Co.,  190. 

8.  Credibility — Testimony  at  former  trial — Admissions  — 
Proof  of  stenographer's  notes — Waiver — Practice,  C,  P. — Real 
property  —  Water  rights  —  Trespass  —  Statement  of  claim  — 
Amendments — Trials — Evidence — Original  statement  as  evi- 
dence.   Hess  T.  Vinton  Colliery  Co.,  78. 

4.  Expert  testimony — Admissibility — Evidence  —  Objection 
— Appeal.    Knlin  ▼.  Liconier  Valley  B.  B.  Co.,  445. 

6.  Witness  signing  after  execution — Negotiable  instruments 
— Notes — Attestation — Material  alterations.  Swank  ▼•  Kanf- 
316. 


WORDS  AND  PHRASES. 

1.  "Admitted  assets" — "'Noruidmitted  assets'* — Accounting — 
BUI  in  equity — Fraud — Mistake  of  facts — Warranty — Act  of 
June  1,  1911,  P.  L.  667 — Corporations — Insurance  company — 
Contracts — Purchase  of  stock  of  another  insurance  company — 
Adjustments.    Nat.  Life  Ins.  Co.  ▼.  Haines,  599. 

2.  "Character^* — "Reputation**  —  Libel  and  slander  —  Privi- 
leged publications — Candidacy  for  office — Proof — Reputation — 
Evidence.    Hopkins  t.  Tate,  56. 

8.  "Covenant** — Decedents*  estates — Lien  of  debts — Acts  of 
June  U,  1901,  P.  L.  662,  and  April  11,  18i8,  P.  L.  6S6^Rule 
against  perpetuities — Parol  evidence  rule-— Contract  by  mar- 
ried woman — Judgment  for  plaintiff  n.  o.  v.  Chreen  ▼•  Green, 
224. 

4.  "NonadmUted  assets*' — "Admitted  assets'* — Corporations 
Insurance  company — Contracts — Purchase  of  stock  of  another 
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insurance  company  —  AdjiMstments  —  A  ccaunting — BiU  in 
equity — Fraud—Mistake  of  facts — Warranty — Act  of  June  1, 
1911,  P.  L.  567,    Hat.  Life  Ins.  Oo.  t.  HaImM,  599. 

6.  "Bes  ipsa  loquitur^' — Evidence — Precautions  after  acci- 
dent— Triah — Bemflrks  of  cottnsel — Damages — Charge — Error 
in  charge — Correction — Negligence — Electric  companies — De- 
fective transformer — Death.  Beekarman  t.  Willi— ■Barra 
Oo^  11. 

6.  "Stop,  look  and  listen*' — Negligence — Bailroad  companies 
— Crossings — Contributory  negligence — Binding  instructions 
for  defendant    Davisom  t.  Peaaa.  R.  R.  Co.,  366. 

7.  ''Unexpired  term"— Act  of  May  U,  1916,  P.  L.  Sl»— Elec- 
tions— Borough  councUmen.    Ooau  ▼•  Kallj,  476. 

8.  "Wish*' — Bule  against  perpetuities — Wills — Construction 
— Bemainders — Vested — Contingent — Oifi  to  class — Precatory 
words — Mandatory  words.    Iidwarda*a  Estate,  858. 

WOKKMEN'S  COMPENSATION. 

1.  Constitutional  law — Const,  of  Penna.,  Art.  I,  Sec.  9 — 
Const,  of  U.  S.,  nth  Amsndment — Act  of  June  2,  1916,  P.  L. 
7S6— Validity.    AadexMrn  ▼»  Oanasie  Steel  00^  88. 
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